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COURT  OF  APPEALS 


OV  THB 


STATE  OF  NEW  YORK, 


OOMMEHCINa    NOV£MBBH   80,  1880 


mlmi^^-^-^ 


La  Fatstts  Bannbt,  Appellant,  v.  Sibgmund  M.  Peyseb  et 

al.,  Bespondenta. 

In  ED  action  to  foreclose  a  mortgage  apon  a  leasehold  interest,  plaintiff 
was,  upon  iiis  own  motion  and  by  consent,  appointed  reoelYer  of  the 
rents  and  profits  of  the  mortgaged  premises,  with  power  to  keep  the. 
buildings  insured  and  in  repair,  and  "  to  pay  the  ground-rent  and  taxes.*' 
Subsequently  M.,  the  holder  of  prior  mortgages,  foreclosed,  and  upon 
sale  the  premises  were  bought  in  by  M.  for  a  sum  less  than  his  mort- 
gages. Plaintiff,  out  of  the  rents  collected  by  him  as  receiver,  paid  the 
ground  rent  from  the  time  of  his  appointment  to  the  time  of  sale ;  also 
for  some  repairs,  and  to  M.  a  sum  for  interest  on  his  mortgages.  Upon 
settlement  of  his  accounts  as  receiver  plaintiff  was  required  to  pay  over 
the  balance  in  his  hands  in  pajrment  of  taxes.  EM  error;  that  the  ap- 
pointment of  plaintiff  as  receiver  Was  for  his  benefit ;  not  for  the  benefit 
of  M.,  who  might  have  applied  for  a  receivership  in  his  own  suit,  which 
would  have  superseded  the  rights  of  the  plaintiff;  that  the  terms  of  the 
order  appointing  plaintiff,  as  to  the  rents  and  taxes,  were  permissive, 
not  mandatory;  and  plidntiff having,  by  diligence,  acquired  a  si)ecifio 
lien  upon  the  rents  supeilor  to  the  equities  of  M.,  was  entitled  to  retain 
them  to  apply  on  his  m^nrtgage. 

Banney  v.  P^ser  (20  Hun,  11),  reversed. 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Court,  in  the  first  judicial  department,  made  February  6,  1880| 
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La  Fatettb  BANNSTy  Appellant,  ti.  Sibqmund  M.  Petsbb  et 

al.y  BeBpondents. 

In  aa  action  to  foreclose  a  mortgage  npon  a  leasehold  interest,  plaintiff 
waa,  upon  his  own  motion  and  by  consent,  appointed  reortver  of  the 
rents  and  profits  of  the  mortgaged  premises,  with  power  to  keep  the 
boUdings  insured  and  in  repair,  and  **  to  pay  the  ground-rent  and  taxes.*' 
Bubsequently  M.,  the  holder  of  prior  mortgages,  foreclosed,  and  upon 
sale  the  premises  were  bought  in  by  M.  for  a  sum  less  than  his  mort- 
gages. Plaintiff,  oat  of  the  rents  collected  by  him  as  receiver,  paid  the 
ground  ront  from  the  time  of  his  appointment  to  the  time  of  sale ;  also 
for  some  ropairs,  and  to  M.  a  sum  for  interest  on  his  mortgages.  Upon 
settlement  of  his  accounts  as  receiver  plaintiff  was  required  to  pay  over 
the  balance  in  his  hands  in  payment  of  taxes.  BM  error;  that  the  ap- 
pointment of  plaintiff  as  roceiver  Was  for  his  benefit ;  not  for  the  benefit 
of  M.,  who  might  have  applied  for  a  receivership  in  his  own  suit,  which 
would  have  superseded  the  rights  of  the  plaintiff;  that  the  terms  of  the 
order  appointing  plaintiff,  as  to  the  rents  and  taxes,  were  permissive, 
not  mandatory ;  and  plaintiff  having,  by  diligence,  acquired  a  specific 
lien  upon  the  rents  superior  to  the  equities  of  M.,  was  entitled  to  retain 
them  to  apply  on  his  mortgage. 

Banney  v.  Peyser  (20  Hun,  11),  reversed. 

Appeal  from  order  of  the  GeDeral  Term  of  the  Snpreme 
Court,  in  the  first  jndicial  department,  made  February  6,  1880, 
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reversing  an  order  of  Special  Term,  which  confirmed  the  report 
of  a  referee  appointed  to  pass  the  accounts  of  plaintiff  as  re- 
ceiver, and  awarded  the  funds  in  his  hands  to  himself  as 
plaintiff.     (Reported  below,  20  Hun,  11.) 

On  or  about  October  3,  1877,  the  plaintiff  commenced  this 
action  to  foreclose  a  mortgage  executed  to  him  by  the  defend- 
ants, Peyser  and  wife,  upon  a  leasehold  interest  in  two  lots 
of  land  in  the  city  of  New  York. 

On  the  26th  day  of  December,  1877,  upon  the  consent  in 
writing  of  the  defendant  Peyser  and  his  attorney,  and  upon 
application  of  the  plaintiff,  an  order  was  entered  appointing 
plaintiff  receiver  of  the  rents,  issues  and  profits  of  the  mort- 
gaged premises,  which  order  contained  the  following  provisions, 
viz. :  "  That  as  such  receiver  he  (plaintiff)  have  power,  which 
is  hereby  given  to  him,  to  rent  and  manage  said  buildings  and 
premises,  and  to  rent  the  same  or  any  part  thereof  from  time 
to  time  for  terms  not  exceeding  one  year,  to  collect  and  receive 
the  rents  thereof,  and  out  of  the  same  to  keep  said  buildings 
insured  against  loss  or  damage  by  fire  and  in  repair,  and  to  pay 
the  ground  rent  and  taxes,"  etc. 

In  pursuance  of  this  order  the  plaintiff  collected  the  rents 
of  the  premises  from  Januaiy  to  October,  1878.  On  Novem- 
ber 18, 1878,  upon  plaintiff's  application,  an  order  was  made  at 
Special  Term,  referring  it  to  a  referee  to  take  and  pass  the 
accounts  of  the  plaintiff  as  receiver,  reserving  the  question  as 
to  the  disposition  of  the  money  in  his  hands  until  the  coming 
of  the  referee's  report.  The  plaintiff,  as  receiver,  accounted 
before  the  referee,  and  his  account  was  passed  and  allowed,  show- 
ing a  balance  in  the  hands  of  the  plaintiff  of  $589.05,  allowing 
him  $100  credited  as  payment  for  counsel  fees.  Exceptions 
were  taken  to  the  referee's  report ;  plaintiff  made  a  motion  to 
confirm  the  report,  and  for  an  order  permitting  him  to  apply 
the  balance  in  his  hands  to  the  payment  of  the  amount  due  him 
upon  his  bond  and  mortgage.  The  motion  was  opposed  by 
the  defendants,  and  by  Adolphus  H.  Maas,  who  presented  to 
the  court  a  petition  and  a  notice  of  motion,  asking  that  the 
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plaintiff  be  required  to  pay  the  balance  of  the  moneys  in  his 
hands  as  receiver  to  the  petitioner. 

Said  petition  showed  the  following  facts:  Maas,  being 
the  owner  of  two  mortgages  upon  the  premises,  which 
were  liens  prior  to  that  of  the  plaintiff,  on  the  1st  day  of 
March,  1878,  commenced  actions  to  foreclose  the  same.  On 
the  8th  day  of  October,  1878,'a  decree  of  foreclosure  and  sale 
was  duly  entered  in  said  actions.  On  October  31,  1878,  Maas 
became  the  purchaser  of  the  premises  at  a  referee's  sale  under 
the  decrees,  at  a  sum  less  than  the  amount  due  to  him.  At  that 
time  the  ground  rent  for  the  quarter  ending  October  31, 1878, 
amounting  to  the  sum  of  $105,  and  the  taxes  for  the  year  1876 
($448),  for  the  year  1877  ($424),  and  for  the  year  1878  ($408), 
had  not  been  paid.  Whereupon  Maas  applied  to  plaintiff, 
requesting  him  to  apply  the  moneys  in  his  hands,  as  receiver, 
toward  the  payment  of  said  ground  rent  and  taxes,  which  plaint- 
iff refused  to  do.  Afterwards  Maas  paid  the  ground  rent  and 
the  taxes  for  1876  and  1878. 

The  order  of  General  Tenn  reversed  the  order  of  Special 
Term,  sustained  an  exQeption  to  the  allowance  of  the  $100 
counsel  fees,  charged  plaintiff  with  the  balance  as  found  by  the 
referee  adding  said  sum,  required  plaintiff  to  pay  the  taxes  for 
the  year  1877,  with  interest,  and  the  fees  of  the  referee,  and  to 
pay  over  the  balance,  with  interest  on  the  whole  sum  from 
January  31,  1879,  to  Maas  or  his  attorney. 

Samuel  Untermyer  for  appellant.  A  junior  mortgagee  who 
commences  an  action  for  the  foreclosure  of  his  mortgage,  and 
in  that  action,  upon  his  own  motion,  and  at  his  expense,  pro- 
cures the  appointment  of  a  receiver  of  the  rents,  thus  seques- 
trates the  rents,  and  is  entitled  to  the  benefit  of  his  superior 
diligence  over  his  senior  mortgagee.  {Howell  v.  Ripley^  10 
Paige,  43;  Post  v.  Bow^  4  Edw.  Ch.  412;  Washington  Life 
Ins.  Co.  V.  Fleischauer^  10  Hun,  117 ;  BamJc  of  Ogden^mrg  v. 
Arnold^  5  Paige,  38.)  Even  a  receiver  of  the  property  of  a 
judgment  debtor  is  not  vested  with  any  title  to  the  real  estate, 
owned  by  the  judgment  debtor,  nor  does  a  purchaser  from  such 
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a  receiver  acquire  any  interest  therein.  {SooU  v.  Mmore^  10 
Hun,  68 ;  Cfhaviauqua  Bank  v.  Risley^  19  N.  T.  369 ;  Foat&r 
V.  TownaJiendy  68  id.  203.)  One  who  pnrchases  property  sub- 
ject to  a  mortgage,  which  forms  part  of  the  consideration  of 
his  purdiase,  is  estopped  from  contesting  the  validity  of  the 
mortgage,  for  the  reason  that  he  purchased  a  mere  equity  in 
the  premises  over  and  above  the  amount  of  the  mortgage. 
{Hcniiey  v.  Harrison,  24  N.  T.  170.) 

M.  Z.  Townsend  for  respondents.  The  order  of  the  court 
appointing  the  plaintiff  receiver  was  a  mere  confirmation  of 
the  defendant's  consent,  and  plaintiff  should,  therefore,  be 
treated  in  equity  as  a  mortgagee  of  a  lease  in  possession.  {Astor 
V.  Hoyt,  6  Wend.  603.)  The  principle  upon  which  the  courts 
appoint  a  receiver  for  the  benefit  of  a  junior  incumbrancer,  and 
give  him  the  benefit  thereof,  as  against  a  prior  incumbrancer 
of  the  mortgagor,  is  because  of  the  insolvency  of  the  mortgagor 
and  the  inadequacy  of  the  security  to  pay  the  mortgage  debt ; 
which  facts  must  be  stated  in  the  appb'cation.  {Poat  v.  Dow^ 
4  Edw.  Ch.  412,  413.)  The  equitable  doctrine  of  subrogation 
should  be  applied,  as  it  has  been  applied  by  this  court  {Cole 
v.  Malcdm,  66  N.  T.  366 ;  CottrelPs  Appeal,  23  Penn.  St.  294 ; 
Lidderdalie  IHors.  v.  JSobinaonU  Admr.,  2  Brockenbrough, 
169.) 

Bapallo,  J.  The  plaintiff  procured  the  receivership  of  the 
rents  of  the  mortgaged  premises  for  his  own  benefit,  as  junior 
mortgagee.  He  did  not  obtain  it  for  the  benefit  of  Maas,  the 
prior  mortgagee,  who  was  not  a  party  to  the  proceeding,  nor 
even  to  plaintiff's  foreclosure  suit,  and  had  nothing  to  do  with 
the  receivership.  If  the  plaintiff  had  not  obtained  it  the  rents 
would  have  gone  into  the  hands  of  Peyser,  the  mortgagor. 
Maas,  if  he  deemed  the  mortgaged  premises  an  insufficient 
security,  had  the  right,  on  the  foreclosure  of  his  mortgage,  to 
apply  for  a  receivership  of  the  rents  for  his  own  benefit,  and 
this  would  have  superseded  the  rights  of  the  plaintiff,  as  to 
subsequently  accruing  rents,  as  the  mortgages  held  by  Maas 


1880.]  Rakket  v.  Pbyseb  et  al.  5 

Opinion  of  the  Coart,per  BafaUiO,  J. 

were  prior  to  that  held  by  the  plaiutifi.  But  until  Maas  took 
that  step  he  had  no  right  to  the  rents.  Peyser  could  lawfully 
have  collected  them  and  retained  them,  or  paid  them  to  the 
plaintiff  on  accoimt  of  his  mortgage,  or  the  plaintiff  could,  as 
he  did,  obtain  a  receivership  of  them  for  his  own  benefit,  and 
Maas  was  in  no  way  entitled  to  avail  himself  of,  or  rely  upon, 
the  plaintiff^s  proceeding.  So  long  as  Maas  neglected  to  take 
auy  legal  measures  on  his  own  behalf  to  secure  the  rents,  he 
had  no  concern  with  them  or  the  application  of  them. 

The  court  at  Special  Toarm  took  this  view,  but  the  order 
made  at  General  Term  and  now  appealed  from  gives  to  Maas  all 
the  benefit  of  the  receivership  obtained  by  the  plaintiff,  and 
in  addition  compels  the  plaintiff  even  to  lose  his  commissions 
as  receiver.  The  balance  in  his  hands  as  receiver,  exclusive  of 
commissions,  as  appears  from  his  account  as  passed  by  the 
referee,  was  $589.05.  To  this  the  order  of  the  General  Term 
adds  $100  by  disallowing  a  credit  of  that  amount  for  a  fee  paid 
by  the  plaintiff  to  his  counsel,  making  the  balance  $689.05,  as 
of  the  date  of  the  referee's  report.  It  charges  him  with  interest 
on  that  balance,  and  disallows  any  commissions  as  receiver,  and 
directs  him  to  pay  out  of  the  sum  thus  found  due,  the  fees  of 
the  referee,  the  taxes  of  1877,  with  the  interest  thereon,  and  to 
pay  over  the  remainder  of  the  fund,  and  interest  thereon,  to 
Maas.  The  plaintiff's  mortgage  has  been  cut  off  by  a  sale  under 
the  prior  mortg^es  of  Maas,  which  resulted  in  a  deficiency, 
and  his  diligence  in  endeavoring  to  save  something  out  of  the 
rents  to  apply  on  his  mortgage  has  been  punished  by  compel- 
ling him  to  apply  all  he  collected  to  the  benefit  of  Maas,  and 
bear  his  own  expenses. 

This  result  is  owiog^  to  the  construction  put  by  the  General 
Term  upon  the  order  appointing  the  plaintiff  receiver.  It  was 
there  held  that  he  was  directed  by  that  order  to  apply  the  rents 
to  the  payment  of  the  ground  rent  and  taxes.  That  this  direc- 
tion was  for  the  benefit  of  Maas  or  the  mortgagor,  and  that  it 
was  misconduct  on  the  part  of  the  plaintiff  not  to  apply  the 
rents  as  thus  directed.  We  do  not  concur  in  this  construction 
of  the  order.     The  plaintiff  as  receiver  was  empowered  by  the 
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order  to  keep  the  buildings  insured  and  in  repair,  and  to  pay 
the  ground  rent  and  taxes,  but  he  was  not  directed  to  do  so. 
The  order  was  obtained  by  himself,  and  this  authority  was 
manifestly  inserted  for  his  own  protection,  and  is  a  usual  pro- 
vision in  such  orders.  It  enables  the  receiver  to  pay  the  ordi- 
nary charges  on  real  estate,  without  special  application  to  the 
court,  as  they  accrue.  Maas  was  not  a  party  to  the  proceeding, 
and  it  cannot  be  supposed  that  this  provision  was  voluntarily 
inserted  by  the  plaintiff  for  the  benefit  of  Maas,  a  stranger  to 
it  The  language  of  the  order  is  permissive  only,  not  manda- 
tory. It  is  evident  that  the  plaintiff,  as  junior  mortgagee,  was 
interested  in  keeping  the  premises  insured  and  in  repair,  and 
in  keeping  down  the  ground  rent  and  taxes,  so  that  he  might 
secure  to  himself  any  surplus  which  should  arise  on  a  sale  under 
the  first  mortgage.  But  we  do  not  think  that  he  assiuned  an 
obligation  to  do  so  for  the  benefit  of  the  prior  mortgagee,  in  case 
of  a  depreciation  which  should  leave  no  hope  of  a  surplus.  He 
was  appointed  receiver  on  the  26th  of  December,  1877,  and 
collected  the  rents  down  to  October,  1878,  when  the  premises 
were  sold  under  the  first  mortgages,  and  bought  in  by  Maas  for 
a  sum  less  than  the  amount  due  on  his  mortgages.  Maas  re- 
ceived his  deed  October  31,  1878.  The  plaintiff,  out  of  the 
rents  collected  by  him  as  receiver,  did  in  fact  pay  all  the  ground 
rent  accruing  from  the  time  of  his  appointment  to  the  time  of 
the  sale,  expended  some  sums  for  repairs,  and  in  addition  paid 
to  Maas  $446.91  for  interest  on  his  mortgages,  a  payment  which 
he  certainly  was  under  no  obligation  to  make,  but  of  which  he 
would  have  had  the  benefit  had  there  been  any  surplus.  To 
the  extent,  of  the  sums  thus  paid,  Maas  has  already  had  the 
benefit  of  the  plaintiff's  proceeding,  without  any  expense  to 
himself.  We  think  there  is  no  equity  in  compelling  the  plaintiff, 
who  has  lost  his  entire  security,  to  go  farther  and  relieve  Mass 
from  the  taxes  which  were  liens  upon  the  property  when  he 
bought  at  the  foreclosure  sale.  Some  argument  is  based  upon 
the  fact  that  the  mortgagor  consented  to  the  making  of  the 
order  appointing  the  plaintiff  receiver,  but  we  do  not  attach 
much  weight  to  this  argument,  as  it  is  dear  that  under  the 
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circumstances  the  plaintiff  would  have  been  entitled  to  the 
order,  even  if  his  application  had  been  opposed.  It  was  not 
material  to  Peyser  whether  the  rents  went  to  the  plaintiff  or  to 
Maas,  or  to  the  payment  of  taxes.  He  was  liable  on  his  bond 
to  Maas,  and  also  on  his  bond  to  the  plaintiff,  and  whatever 
payments  reduced  the  deficiency  recovered  by  Maas  correspond- 
ingly increased  the  debt  due  to  the  plaintiff.  The  plaintiff,  by 
his  superior  diligence,  acquired  a  specific  lien  upon  the  rents 
in  question,  superior  to  any  equities  of  the  first  mortgagee,  and 
we  think  he  is  entitled  to  retain  them  to  apply  upon  his  mort- 
gage. {Washington  Life  Ins.  Co.  v.  Fleischauer^  10  Hun, 
117 ;  HoweU  v.  Ripley^  10  Paige,  43 ;  Po«t  v.  D<yrr^  4  Edw. 
Ch.  412.) 

As  to  the  charge  of  $100  for  a  counsel  fee,  we  do  not  think 
it  should  have  been  allowed,  as  the  advice  related  rather  to  the 
plaintiff's  personal  interests  than  to  his  duties  as  receiver.  But 
as  the  fee  was  paid  out  of  a  fund  which  belonged  to  the 
plaintiff,  there  is  no  materiality  in  the  question  relating  to  its 
allowance. 

The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


BiOHARD  Paintok,  Appellant,  t;.  The  Northern  Central 

Railway  Company,  Respondent. 

When  a  defect  in  the  plaintifTs  case  is  sapplied  by  testimony  on  the  part 
of  the  defendant,  the  former  is  entitled  to  the  benefit  thereof  on  appeal 
in  support  of  a  denial  of  a  motion  to  nonsuit. 

An  employer  is  bound  to  exercise  due  care  and  diligence  in  furnishing  for 
the  use  of  his  employees  fit  and  safe  implements  and  machinery,  but  is 
not  a  guarantor  of  their  safety ;  and  in  an  action  by  an  employee  for 
alleged  neglect  to  perform  this  duty,  the  oniM  is  upon  the  plaintifiF  to 
show  negligence. 

Plaintiff,  a  brakeman  in  defendant's  employ,  was  injured  by  the  breaking 
of  an  eye  bolt  connecting  the  chain  with  the  rod  of  a  brake.    In  an  action 
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to  recover  damagea  it  appeared  that  the  eye-bolt  was  defective  in  not  hav- 
ing been  properly  welded.  There  was  no  evidence  of  notice  of  the  defect 
to  defendant,  or  any  of  its  agents,  nor  was  it  shown  that  the  defect  could 
have  been  discovered  by  inspection  ;  there  was  evidence  that  the  maker 
of  the  bolt  could  have  discovered  the  defect  by  bending  it  wliile  hot  and 
in  other  ways,  but  it  did  not  appear  whether  the  eye-bolt  was  made  by 
the  company  or  purchased ;  and  no  want  of  care,  the  exercise  of  which 
would  have  discovered  the  defect,  was  shown.  Edd^  that  the  plaintiff 
failed  to  make  out  a  case,  8o  far  as  it  rested  upon  the  imperfection 
referred  to. 
There  was  evidence,  however,  that  the  eye-bolt  was  smaller  than 
those  used  by  defendant  at  the  time  of  trial ;  that  the  breaking  of  the 
chains  had  formerly  been  of  frequent  occurrence.  The  eye-bolt  in 
question  and  one  of  the  larger  eye-bolts  adopted  since  the  accident  were 
produced,  and  submitted  to  the  inspection  of  the  Jury.  Heldt  that  while 
the  proof  of  negligence  on  the  part  of  defendant  was  slight,  sufficient 
was  shown  to  justify  the  submission  of  the  question  to  the  jury. 

(Argued  October  11,  1880;  decided  November  80,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  fourth  judicial  department,  made  the  first  Tues^ 
day  of  May,  1877,  reversing  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  granting  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant. 

Plaintiff  was  in  the  employ  of  defendant  as  a  brakemau, 
and  while  in  the  discharge  of  his  duties  the  brake  he  was 
operating  gave  way,  and  he  was  thrown  from  a  car  and 
injured. 

The  further  facts  appearing  on  the  trial  are  set  forth  suffi- 
ciently in  the  opinion. 

George  B.  Bradley  for  appellant.  It  was  the  duty  of  the 
defendant  and  it  undertook  to  provide  suitable  structures  hav- 
ing in  view  the  safety  and  protection  of  its  employee  while  in 
the  discharge  of  his  duty.  {Lani/ag  v.  New  York  01 E.  R.  Oo.j 
49  N.  Y.  521 ;  Booth  v.  Boston  cfe  Albany  B.  B.  Co.,  73  id. 
38, 40 ;  Mike  v.  Boston  <&  Albany  B.  B.  Co,,  53  id.  649 ;  Byan 
v.  F(ywler,  24  id.  410,  414 ;  Corccyram,  v   HMrook,  59  id.  517, 
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620 ;  Kirhpatrick  v.  N.  Y.  C.  <&  E.  R.  B.  B.  Co.,  Ct  App., 
Dec.  16, 1879 ;  9  Weekly  Dig.  382 ;  Earn  v.  Smith,  Ct  App., 
April  6, 1880 ;  10  Weekly  Dig.  176 ;  Com  v.  Dd.,  L.  <fi  W. 
R.  R.  Co.,  Ct.  App.,  June  1, 1880 ;  10  Weekly  Dig.  232 ; 
Fvlkr  V.  Jewett,  Receiver,  etc^  Ct.  App.,  February  3, 1880, 
21  Alb.  Law  Jour.  257;  9  Weekly  Dig.  448^;  EougA  v. 
Railway  Co.,  100  U.  S.  [10  Otto]  213;  Ckicis^  db  N.  W.  R. 
Co.  V.  Jachony  56  111.  493 ;  8  Am.  Bep.  661 ;  Shatmy  v.. 
Androscoggin  MOU,  66  He.  420 ;  CHImm  v.^  Pacific  R.  R. 
Co.,  46  Mo.  163 ;  2  Am.  Bep.  497 ;  CurBberlandy  etc.,  R. 
R.  Co.  V.  Staie,^  44  Md.  283;  Wedgewood  v.  C.  dk  N. 
Ry.  Co.,  44  Wig. ;  18  Alb.  Law  Jour.  137.)  PlaintiflE  had 
the  right  to  understand  and  assume  that  defendant  had  exercised 
care  and  diligence  in  providing  suitable  means  for  the  service 
he  was  required  to  perform,  so  as  not  to  expose  him  to 
unreasonable  risks  or  dangers.  {ConnoUy  t.  PoiUon,  41 
Barb.  366,  389  ;  aflarmed  by  Court  of  Appeals,  41  N.  T.  619  ; 
JN^oyes  v.  Smiih,  28  Vt.  59 ;  approved,  24  N.  T.  414 ;  Jetter 
V.  J!^.  T.  ib  n.  R.  R.  Co.,  2  Abb.  Ct.  App-  Dec.  458,  461 ; 
Ford  V.  Fitchlmrg  R.  R.  Co.,  110  Mass.  240 ;  14  Am.  Bep. 
605,  606;  Gibson  v.  Fa(^  R.  R.  Co.,  2  id.  500;  46 
Mo.  163 ;  Fort  Wayne,  etc.,  R.  R.  Co.  v.  GUderdeeve,  33 
MicL  133;  ToUdo,  etc.,  R.  R.  Co.  v.  Ingraham,  77  III  309 ; 
Ford  V.  Fitchhurg  R.  R.  Co.,  14  Am.  Bep.  [110  Mass.]  606.) 
The  evidence  fairly  established  and  authorized  the  jury  to  find 
that  negligence  on  the  part  of  defendant  caused  the  injury 
complained  of.  {MvUan  v.  F.  dk  8.  M.  S.  Co.,  78  Penn.  St. 
25  \8.  C,  21  Am.  Bep.  2 ;  Greenleaf  v.  lUinoie  Central  R.  R. 
Co.,  29  Iowa,  14 ;  8.  C,  4  Am.  Bep.  181,  191-2.)  It  is  not 
necessary  to  show  that  the  defendant  had  actual  knowledge  or 
notice  of  the  defect.  It  is  sufficient  that  the  defendant  ought 
to  have  known  or  could,  by  the  exercise  of  reasonable  care,  have 
ascertained  the  defective  condition  of  the  structure  at  the  time 
it  was  made  and  applied  to  the  car.  {Gibson  v.  Pacifi>c  R.  R. 
Co.,  2  Am.  Bep.  [46  Mo.]  497,  503 ;  Noyes  v.  Smith,  28  Vt 
59 ;  Chicago  <&  Alton  R.  R.  Co.  v.  PlaU,  89  HI.  141 ;  Wedge- 
wood  V.  C.  cfe  N.  W.  R.  R.  Co.,  44  Wis. ;  ConndlZyv.  PoiUon^ 
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41  Barb.  366 ;  affirmed  by  Court  of  Appeals,  41  N.  Y.  619 ; 
Jiyan  v.  Fowler^  24  id.  410,  414 ;  Briohner  v.  New  York 
C.  R.  R.  Co.,  2  Lans.  606,  512,  513 ;  affirmed  by  Court  of 
Appeals,  49  N.  Y.  672 ;  Fuller  v.  JeioeUj  Receiver j  etc.,  Ct.  App., 
Feb.  3,  1880 ;  21  Alb.  Law  Jour.  257 ;  9  Weekly  Dig.  443 ; 
ICirkpatrick  v.  New  York  (7.  cfe  II.  R.  R.  R.  Co.,  Ct.  App., 
Dec.  16,  1879 ;  9  Weekly  Dig.  382 ;  Booth  v.  R.  <&  A.  R.  R. 
Co.,  73  N.  Y.  88;  Flike  v.  B.  cfe  A.  R.  R.  Co.,  53  id.  549, 
553 ;  Spelman  v.  Fisher  Iron  Co.,  56  Barb.  151,  165 ;  Hough 
V.  Railway  Co.,  100  U.  S.  213,  220.)  That  state  of  facts  was 
sufficient  to  cast  the  burden  on  the  defendant  of  showing  if 
such  were  the  case  that  some  care  had  been  used  by  it.  {Rue- 
8eU  Manuf.  Co.  v.  N.  B.  Steamboat  Co.,  50  N.  Y.  121, 126-7 ; 
Wyckoff  V.  Qaems  Co.  Ferry  Co.,  52  id.  32,  36 ;  Piatt  v. 
IUhbwrd,  7  Cow.  498,  500,  501;  MvUen  v.  St.  John,  57 
N.  Y.  567 ;  Byrne  v.  Boodle,  2  Hurl,  ife  Colt.  722 ;  ScoU 
V.  London  Dock  Co.,  3  id.  596;  Fietal  v.  JUiddlesex  R. 
R.  Co.,  109  Mass.  398;  S.  C,  12  Am.  Rep.  720.)  The 
defendant  could  not,  by  want  of  knowledge  of  the  defect- 
ive construction  of  the  brake,  escape  the  charge  of  negli- 
gence, when  such  want  of  knowledge  was  occasioned  by 
mere  omission  to  use  the  practical  and  accessible  means  of 
information  of  the  defect.  {Chapman  v.  Erie  Railway  Co., 
55  N.  Y.  579,  585 ;  Brickner  v.  New  York  C.  R.  R.  Co.,  2 
Lans.  506,  513 ;  affirmed  by  Court  of  Appeals,  49  N.  Y. 
672 ;  Sough  v.  Railway  Co.,  100  U.  S.  [10  Otto]  213,  217, 
219,  220,  221,  222;  LaningW.  New  York  C.  R.  R.  Co.,  49 
N.  Y.  521, 532,  533  ;  Russell  Manuf.  Co.  v.  N.  H.  Steamboat 
Co.,  50  N.  Y.  121,  126 ;  Wyckoff  v.  Queens  Co.  Ferry  Co., 
52  id.  32,  36.)  The  plaintiff  when  he  entered  into  the  service 
assumed  the  ordinary  risks  and  perils  of  the  service  incident  to 
it  and  those  only.  {Gibson  v.  Erie  Railway  Co.,  63  N.  Y.  449, 
452;  Rough  v.  Railway  Co.,  100  U.  S.  217;  Oihson  v. 
Padjic  R.  R.  Co.,  2  Am.  Rep.  [46  Mo.]  499,  450 ;  OeargiAi 
R.  R.  <&  B.  Co.  V.  Rhodes,  56  Ga.  645 ;  Comhs  v.  N.  B. 
Cordage  Co.,  102  Mass.  572.)  The  plaintiff  was  not  required 
to  guard  against  perils  and  hazards  in  which  the  negligence  of 


1880.]      Painton  v.  Northern  Cent.  Railway  Co.  H 

Opinion  of  the  Court,  per  Rafallo,  J. 

the  defendant  placed  him.     {Hough  v.  Railway  Co.^  100  U.  S. 
217;  Booth  V.  B.  <&  A.  B.  B.  Co.,  73  N.  Y.  40.) 

George  M  Divert  for  respondent.  The  burden  of  proof  in 
this  case  was  upon  plaintiff  to  show  negligence  in  defendant. 
The  presumption  was  to  the  contrary,  and  neither  the  breaking 
of  the  eye-bolt,  nor  the  fact  that  it  was  defective,  will  over- 
come that  presumption.  (Wood's  Master  and  Servant,  §  346 ; 
Sherman  v.  Western  Transp.  Co.^  62  Barb.  150,  158.)  If  the 
car  was  properly  constructed  originally,  as  must  be  presumed, 
and  afterward  getting  out  of  order  was  repaired,  and  this 
action  was  occasioned  by  the  improper  manner  of  such  repair, 
this  was  the  negligence  of  the  fellow  employee  who  made  the 
repairs,  and  for  this  defendant  is  not  liable,  unless  it  was  shown 
that  there  was  n^ligence  in  the  employment  of  the  fellow 
servant  who  made  the  repairs.  {Besel  v.  New  York  C.  <&  //. 
B.  B.  B.  Co.,  70  N.  T.  171 ;  SooviOe  v.  R  B.  B.,  3  Weekly 
Dig.  114;  Coon  v.  S.  <b  W.  B.  B.,  5  N.  T.  492;  Wright  v. 
IT.  T.  C  B.  B.,  25  id.  562;  Wonder  v  B.  dk  0.  B.  B.,  32 
Md.  411 ;  3  Am.  Rep.  143 ;  Warner  v.  K  B.  Co.,  39  N.  Y. 
468;  Chwpnum  v.  E,  B.  B.  Co.,  55  id.  579;  Malone  v. 
Hathaway,  64  id.  5.)  Knowledge  that  any  defect  existed  in 
the  appliances  used  by  the  defendant,  which  caused  the  acci- 
dent, was  not  shown  to  have  been  brought  home  to  the  defend- 
ant. (  Warner  v.  E.  B.  Co.,  39  N.  Y.  468.)  The  risk  was 
one  assumed  by  plaintiff  when  he  entered  defendant's  employ. 
(3  Am.  Rep.  143  [32  Md.  411.]  ;  De  Oraff  v.  New  Tork  C. 
dk  H.  B.  B.  Co.,  3  T.  «fe  0.  255.) 

Rapallo,  J.  The  judge  at  the  trial  correctly  stated  to  the 
jury  the  rule  of  law  governing  this  case,  instructing  them 
that  the  defendant  was  required  to  exercise  care  and  diligence 
in  selecting  and  retaining  in  use  fit  and  safe  machinery,  and 
implements  fit  for  the  use  to  which  they  were  applied,  and 
that  if  it  failed  to  do  so,  and  an  accident  consequently  oc- 
curred by  which  an  employee  was  injured,  without  negligence 
on  his  part,  he  might  recover. 
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No  exception  was  takea  to  the  charge,  but  the  defendant 
msists  that  there  was  no  evidence  bringing  the  case  within  the 
general  rule  stated,  and  a  nonsuit  should  therefore  have  been 
granted. 

The  evidence  fairly  authorizes  the  inference  that  the  injury 
to  the  plaintiff  was  caused  by  the  breaking  of  an  eye-bolt,  by 
which '  the  chain  of  the  brake  which  plaintiff  Was  operating 
was  connected  with  the  brake-rod ;  that  this  eye-bolt  was  de- 
fective, in  not  having  been  properly  welded,  in  consequence 
of  which  defect  it  did  not  possess  more  than  one-third  or  one- 
fourth  of  the  strength  which  it  would  have  had  if  properly 
made ;  and  also  that  this  weakness  was  not  attributaUe  to  use 
or  wear,  but  to  insufficient  care  in  its  construction. 

On  this  branch  of  the  case  the  question  is,  whether  suffi- 
cient was  shown  to  authorize  the  submission  to  the  jury  of  the 
question  whether  the  defendant  was  chargeable  with  notice  of 
the  defect,  or  n^ligence  in  not  discovering  it,  or  in  using  the 
defective  bolt.  The  employer  is  bound  to  exercise  due  care 
and  diligence  in  furnishing  for  the  use  of  his  employees  fit  and 
safe  implements  and  machinery,  but  he  is  not  held  to  be  a 
guarantor  of  their  safety,  and  the  onus  is  upon  the  plaintiff  to 
show  some  n^ligence  on  the  part  of  the  employer  in  respect  to 
the  performance  of  the  duty  resting  upon  him  as  above  stated. 
(  DeOraf  v.  Jf.  Y.  Central  <b  H.  R.  R.  R.  Co.,  76  N.  T.  181.) 

There  was  no  evidence  in  this  case  of  notice  to  the  defendant 
or  any  of  its  agents  to  whom  this  duty  was  delegated,  of  the 
defect  in  the  eye-bolt.  Neither  was  it  shown  that  the  defect 
could  have  been  discovered  by  inspection.  On  the  contrary 
the  testimony  bore  in  the  opposite  direction,  and  it  was  shown 
that  the  defendant's  cars  were  regularly  inspected.  There  was 
evidence  that  the  maker  of  the  bolt  could  readily  have  dis- 
covered the  defect  by  bending  it  while  hot  and  in  other  ways, 
but  there  was  no  evidence  whether  it  was  made  by  the  com- 
pany or  purchased  ready  made,  nor  can  any  want  of  care  in 
not  discovering  the  imperfect  welding  be  suggested  unless  it  be 
that  some  test  should  have  been  applied  to  the  brake  before 
putting  the  .car  in  use,  and  whether  or  not  this  had  been  done, 
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the  evidence  does  not  disclose.  The  General  Term  held  that 
the  plaintiff  had  failed  to  make  out  his  case  so  far  as  it  rested 
upon  the  imperfect  welding  of  the  eye-bolt.  Another  defect, 
however,  is  charged  by  the  counsel  for  the  plaintiff  which  is  of 
a  different  nature,  and  upon  this  the  General  Term  does  not  ap- 
pear to  have  passed.  He  claims  that  there  is  evidence  that  the 
eye-bolt  was  too  small  for  the  purpose  to  which  it  was  applied. 
This,  if  established,  would  be  a  defect  of  which  the  defendant 
would  be  bound  to  take  notioe,  and  it  would  be  for  the  jury  to  say 
whether  it  was  sufficient  to  sustain  the  charge  of  negligence. 
The  evidence  on  the  point  is  not  very  convincing,  and  it 
can  be  argued  with  some  force  that,  as  it  appears  that 
if  the  bolt  had  been  properly  welded  it  would  have  been 
three  or  four  times  stronger  than  it  was,  its  breaking  is  not 
attributable  to  want  of  size.  Still,  on  the  other  hand,  it  may 
be  said  that  if  it  had  been  of  larger  size,  it  would  have  been 
less  liable  to  break  even  if  partially  defective.  The  question 
now  is  whether  these  matters  were  proper  to  be  submitted 
to  the  jury.  The  testimony  was  that  at  the  time  of  the  trial 
the  defendant  used  laiger  eye-bolts  than  the  one  which  broke, 
though  some  of  the  witnesses  testified  that  some  of  the  small 
eye-bolts  which  were  in  use  at  the  time  of  the  accident  still  re- 
mained in  use.  One  witness,  an  inspector  of  cars  in  the  employ  of 
the  defendant,  testified  that  at  the  time  of  the  trial  the  defendant 
used  the  large  eye-bolts  in  the  brake  rod,  and  that  they  did  not 
break  so  much  since  it  put  them  in,  and  that  he  thought  it  no 
longer  used  any  thing  like  the  one  in  question  (the  one  which 
broke).  No  one  would  seem  to  have  been  in  a  better  position  to 
know  than  this  witness.  It  also  appeared  that  the  breaking  of  the 
chain  had  been  of  frequent  occurrence.  Many  instances  were 
proven,  though  it  was  not  stated  whether  the  break  was  in  the 
links  of  the  chain  or  in  the  eye-bolt,  except  as  may  be  inferred 
from  the  testimony  of  the  inspector  before  referred  to.  Several 
witnesses  were  called  by  the  defendant,  vrith  the  view  doubtless 
of  pTO\nng  contributory  negligence  on  the  part  of  the  plaintiff, 
who  testified  that  they  habitually  took  precautions  against 
being  injured  by  the  breaking  of  the  chain,  and  mentioned  in- 


14  Marie  ct  al.  v.  Garrison.  [Nov., 


Statement  of  case. 


stances  showing  the  necessity  of  such  precautions.  The  eye- 
bolt  which  broke  was  submitted  to  the  inspection  of  the  jury, 
who  could  thus  form  some  opinion  of  its  sufficiency  in  point  of 
size,  and  it  also  appears  from  the  case  that  the  larger  eye>bolt 
adopted  since  the  accident  was  produced  at  the  trial. 

Most  of  this  evidence  came  from  the  witnesses  on  the  part 
of  the  defendant,  but  if  it  supplied  any  defect  in  the  plaint- 
iff's testimony,  ho  is  entitled  to  the  benefit  of  it  in  support  of 
the  denial  of  the  nonsuit.  The  proof  of  negligence  on  the 
part  of  the  defendant  was  slight,  but  we  are  unable  to  say 
that  sufficient  was  not  shown  to  justify  the  submission  of  the 
case  to  the  jury. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  on  the  verdict  affirmed. 

All  concur  except  Foloeb,  Ch.  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 


Peter  Marie  et  al.,  Appellants,  v.  Cornelius  K.  Garrison, 

impleaded,  etc..  Respondent. 

Special  demurrers  as  known  to  the  former  practice  were  abrogated  by  the 
Code ;  and  no  pleading  is  now  demurrable  unless  it  is  subject  to  one  or 
more  of  the  objections  specified  in  the  provisions  of  the  Code,  defining 
the  grounds  of  demurrer.    (Code  of  Ciyil  Procedure,  §g  488  et  uq.) 

To  sustain  a  demurrer  to  a  complaint  it  is  not  sufiident  that  facts  are 
imperfectly  or  informally  averred,  or  that  it  lacks  definiteness  and  preci- 
sion, or  that  the  material  facts  are  argumentatively  averred ;  it  will  be 
deemed  to  allege  what  can  by  reasonable  and  fair  intendment  be  implied 
from  the  al  legations. 

It  »eems  that  the  remedy  for  indefiniteness  is  not  by  demurrer  but  by 
motion.    (Code  of  Civtl  Procedure,  §  546.) 

Plaintiflb*  complaint  alleged  in  substance  that  they  were  the  owners  in 
their  own  right  and  in  trust  for  others,  with  full  power  of  disposal,  of 
certain  shares  of  the  stock  of  the  P.  R.  R.  Ca  ;  that  an  action  to  foreclose 
a  third  mortgage  on  the  road,  brought  in  the  interest  of  the  defendant  G., 
who  owned  a  majority  of  the  bonds  secured  by  the  mortgage,  was  pending, 
which  action  certain  of  the  stockholders  were  defending,  on  the  ground 
that  the  bonds  were  collusive  and  fraudulent;  that  some  of  the  plaintiffs 
had  filed  a  petition  to  come  in  and  defend,  when  G.,  with  a  view  to  a 
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compromise,  promised  by  letter  that  in  consideration  of  the  relinquisb- 
ment  by  plainti£b  and  defendant  D.  of  further  opposition  to  the  fore- 
doeore,  in  case  he  purchased  the  road  on  foreclosure  siale,  he  would,  upon 
the  plaintiffs  organizing  a  successor  company  and  complying  with  cer- 
tain conditions  specified,  convey  the  road  to  them;. that  plaintifb  per- 
formed the  preliminary  obligations  contained  in  said  agreement 
to  be  performed  on  their  part,  and  in  consequence  G.  procured  a 
decree  of  foreclosure,  and  a  sale  of  the  road  was  effected ;  that  the 
decree  of  foreclosure  and  sale  would  not  have  been  made  without 
their  co-operation  and  consent;  that  after  the  making  of  said  agree 
ment  and  in  consideration  of  the  surrender  of  the  letter  by  plaintiffs, 
and  of  their  consent  to  a  modification  of  the  terms  of  the  agree- 
ment, G.  agreed  that,  in  case  of  a  sale  under  the  decree,  he  would 
become  the  purchaser,  and  would  forthwith  org^ize  a  successor  com- 
pany, and  convey  the  road  to  it,  and  would  deliver  to  plaintiffs  iu 
return  for  their  stock  an  equal  amount  of  paid-up  stock  of  the  new 
company ;  that  the  road  was  purchased  on  the  foreclosure  for  the  bene- 
fit of  G.,  and  a  new  company  waa  organized,  to  which  the  property  was 
conveyed,  but  that  G.  refused  to  perform  his  agreement  to  issue  the  new 
shares  in  exchange  for  plaintiffs'  stock.  Upon  demurrer  to  the  com- 
plaint, held,  that  its  averments  were  sufficient  to  constitute  a  cause  of 
action,  that  it  alleged  a  suffl9ient  consideration  for  the  original  promise 
of  G.,  and  the  surrender  of  the  option  ^given  thereby  to  plaintiffs,  was  a 
sufficient  consideration  for  the  substituted  agreement.  Also,  that  the 
averment  of  a  refusal  by  G.  to  issue  new  shares  in  exchange  for  the  old 
stock  implied  a  tender  of  the  old  shares. 

It  is  not  essential  to  the  existence  of  a  consideration  for  a  promise  that  mu- 
tuality of  obligation  should  exist  between  the  parties  at  the  time  of  the 
making  of  the  promise. 

Where  a  proposition  is  made  by  one  party  accompanied  by  a  promise,  a 
voluntary  performance  by  another  to  whom  the  proposition  was  made 
of  the  requirements  in  consideration  of  the  promise,  constitutes  a  con- 
sideration which  will  uphold  the  promise,  and  make  it  binding. 

The  complaint  was  also  demurred  to  on  the  ground  of  a  mis- 
joinder of  parties,  in  that  plaintiffs'  interests  were  distinct  and 
several,  and  so  they  could  not  unite.  Held,  untenable  ;  that  it  did  not 
follow  from  the  fact  of  an  individual  or  several  ownership  by  the  plaint- 
1^  of  the  shares  in  the  old  company  that  their  interest  in  the  contract 
with  G.  was  not  joint ;  that  plaintiffs  had  a  right  to  combine  their  shares, 
and  to  enter  into  contracts  jointly,  which  was  in  fact  done ;  that  as  to 
the  stock  held  by  plaintiffii  as  trustees,  they  could  maintain  an  action  in 
their  own  names,  without  setting  out  the  trusts,  at  least  that  it  did  not 
appear  on  the  demurrer  that  they  were  not  so  entitled. 

The  agreement  was  claimed  to  be  unlawful,  as  a  collusive  arrangement  to 
establish  a  fraudulent  debt  and  as  calculated  to  prevent  competitive  bid- 
ding on  the  foreclosure  sale.    Held,  untenable. 
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The  mere  tact  that  an  arrangement  entered  into  by  parties  having  an  in- 
terest in  property  aboat  to  be  sold  at  public  or  Jndidal  sale,  with 
honest  motives,  for  the  purpose  of  preserving  their  hiterests,  may  inci- 
dentally restrict  competition  npon  snch  sale,  does  not  tender  the  agree- 
ment illegal. 

Marie  v.  OarrUon  (18  J*  ft  B.  168),  revexsed. 

(Argaed  October  13,  1880;  decided  November  90,  1880.) 

Appeal  from  judgment  of  the  Q-eneral  Tewn  of  the 
Superior  Court  of  the  city  of  New  York,  in  favor  of  defend- 
ants, entered  upon  an  order  made  April  30, 1879,  reverBing  an 
order  of  Special  Term,  which  overmled  a  demurrer  to  the 
complaint  herein,  and  sustaining  said  demurrer.  (Reported 
below,  13  J.  &  S.  158.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract. 

The  complaint  alleged  in  substance  that  the  plaintiffs  and 
the  defendant,  John  T.  Denny,  owned  and  held,  "  either  in 
their  own  right  or  in  trust  for  others,  with  full  power  of 
disposition,"  36,000  shares  of  the  capital  stock  of  the  Pacific 
railroad  of  Missouri;  that  the  defendant,  Gbrrison,  held 
$2,200,000  out  of  an  issue  of  $4,000,000  of  bonds  issued 
by  the  said  Pacific  railroad,  known  as  ^^  Third  Mortgage 
Bonds ;"  that  said  bonds  were  of  doubtful  validity,  it  being 
claimed  by  the  stockholders  that  they  were  collusive  and 
fraudulent ;  that  in  November,  1875,  a  collusive  suit,  in  the 
interest  of  Garrison  and  those  associated  with  him,  had 
been  commenced  by  George  £.  Ketchum,  to  foreclose  the 
mortgage  given  to  secure  the  said  bonds;  that  Garrison 
was  admitted  as  a  co-complainant  therein ;  that  certain  stock- 
holders had  intervened  in  said  suit  and  filed  an  answer 
and  cross-bill,  alleging  coUusion  and  fraud  on  the  part  of  the 
directors  of  said  road  in  the  issue  of  said  bonds ;  that  some  of 
the  plaintiffs  had  filed  a  petition  to  be  made  parties  defendant 
in  said  suit,  and  to  be  allowed  to  intervene  and  defend  in  their 
own  behalf  and  in  behalf  of  all  other  stockholders ;  that  the 
stockholders'  interest  in  the  equity  of  redemption  in  said  rail- 
road was  of  a  value  of  $8,000,000 ;  that  on  or  about  the  29th 
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day  of  March,  1876,  the  defendant,  Garrison,  "  with  a  view  of 
compromising  said  conflicting  claims,  *  *  *  * 
and  in  consideration  of  the  relinquishment  by  plaintiffs  of  all 
farther  opposition  to  the  foreclosnre  suit,''  entered  into  an 
agreement  with  plaintijBEs,  evidenced  in  part  by  a  letter  written 
by  Garrison  to  plaintiffs  and  Denny,  a  copy  of  which  letter 
was  annexed  to  and  made  part  of  the  complaint.  The  sub- 
stance of  it  was,  that  in  the  event  the  road  was  sold  under  the 
foreclosure  procedings,  and  Giirrison  became  the  purchaser, 
and  if,  at  any  time  within  six  months  after  such  purchase  the 
parties  to  whom  the  letter  was  addressed  should  organize  a 
successor  company,  and  should  pay  to  him  certain  expenses 
and  disbursements  specified,  he  would  convey  to  them  or  to 
the  successor  company  the  property  so  purchased.  Further 
conditions  were  stated  as  to  the  issuing  and  disposal  of  bonds 
and  stock  by  the  new  company. 

The  complaint  then  contained  the  following  averments : 
^^The  plaintiffs  aver  that  they  and  the  defendant  Denny 
performed  and  fulfilled  all  the  preliminary  obligations  in  the 
said  agreement  contained  and  agreed  to  be  performed  on  their 
part  and  behalf,  and  in  consequence  thereof  said  defendant. 
Garrison,  was  enabled  to  procure  a  judgment  and  decree  of 
foreclosure  on  or  about  June  6,  1876,  and  a  sale  of  said  prem- 
ises on  or  about  the  6th  day  of  September,  1876,  which  sale 
was  confirmed  by  the  court  in  the  month  of  October,  1876." 
"  That  the  plaintiffs  say  that  in  the  month  of  June,  1876,  at 
and  in  the  city  of  New  York,  the  plaintiffs  and  the  said 
Denny,  at  the  special  instance  and  request  of  the  said  defend- 
ant Garrison,  surrendered  the  aforesaid  letter  to  said  Garrison, 
and  in  consideration  of  such  surrender,  and  of  the  plaintiffs 
consenting  to  a  modification  of  the  terms  of  said  agreement 
with  said  Garrison,  as  contained  in  part  in  said  letter,  said 
Garrison  promised  to  and  agreed  with  the  plaintiffs  and 
said  Denny,  that  in  the  event  said  Pacific  railroad  (of  Mis- 
souri) should  be  sold  under  the  decree  of  foreclosure  in  said 
suit,  and  in  the  event  that  he,  said  Garrison,  or  any  one  for 
him,  should  become  the  purchaser  thereof,  b^  WCttild  forthwith 
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organize  a  successor  company  under  the  laws  of  the  State  of 
Missouri,  and  would  convey  or  cause  Jx)  be  conveyed  thereto 
all  the  property  of  the  said  Pacific  railroad  purchased  at  the 
said  foreclosure  sale  under  said  decree ;  that  the  capital  of  the 
said  successor  company  should  not  exceed  $8,000,000  in  amount, 
and  that  after  executing  new  bonds  and  a  new  mortgage  in  the 
amount  of  $4,500,000,  to  be  issued  and  used  in  satisfying  and 
paying  off  the  claims  of  the  said  third  mortgage  bondholders, 
or  of  the  holders  of  the  income  and  improvement  bonds  of 
said  company,  he  would  deliver  to  the  plaintiffs  and  said  Denny, 
in  return  for  the  amount  of  stock  of  the  Pacific  railroad  so  as 
aforesaid  held  by  them,  thirty-six  thousand  full  paid  shares  of 
the  par  vahie  of  $100  each,  amounting  in  the  aggregate  to  the 
sum  of  $3,600,000,  which  stock  was  to  be  issued  by  the  said 
successor  company,  and  the  said  Oarrison  then  and  there  prom- 
ised to  and  agreed  with  the  plaintiffs  and  said  Denny  to  pur- 
chase the  said  property  at  the  said  foreclosure  sale,  and  assured 
them  of  his  power  and  intention  of  protecting  them  in  their 
rights  of  property  as  stockholders  of  the  said  Pacific  railroad. 

"  The  plaintiffs  aver  that,  without  their  co-operation  and  con- 
B0nij  a  decree  of  foreclosure  and  sale  would  not  have  then  been 
made,  or  made  at  all  until  after  a  trial  by  the  court,  the  result 
of  which  trial  was  in  doubt ;  the  plaintiffs  claiming  as  above 
set  forth  in  relation  to  the  bonds  and  mortgage  given  to  secure 
the  payment  of  the  same." 

The  complaint  then  alleged,  that  on  or  about  September  6, 
1876,  the  said  road  and  the  property  of  the  company  was  sold 
under  the  foreclosure  decree,  and  was  purchased  by  one  Baker 
for  Garrison,  who,  in  connection  with  Baker,  immediately  or- 
ganized a  successor  company,  to  whom  the  property  was  con- 
veyed, "  in  which  organization  he  then  and  still  does  refuse  to 
allow  the  plaintiffs  any  interests  or  benefits."  Also,  '^  that, 
although  often  requested  so  to  do,  the  said  Garrison  has  re- 
fused and  does  refuse  to  fulfill  his  said  contract  and  agreement 
with  the  plaintiffs,  and  to  issue  or  cause  to  be  issued  and  de- 
livered to  the  plaintiffs  thirty-six  thousand  shares  of  stock  in 
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said  company,  in  exchange  for  the  stock  of  the  Pacific  railroad, 
so  as  aforesaid  held  by  the  plaintiffs." 

The  complaint  was  demurred  to  on  the  following  grounds : 
1st.  That  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2d.  That  it  did  not  appear  that  plaintiffs,  or  either 
of  them,  had  a  legal  capacity  to  sue,  as  it  did  not  appear 
whether  they  were  suing  in  their  own  right  or  in  trust  for 
others,  and  no  authority  was  shown  to  sue  in  trust.  3d.  That 
there  was  a  misjoinder  of  parties  plaintiff,  as  it  did  not  appear 
that  they  had  any  joint  cause  of  action.  4th.  That  there  was 
a  defect  of  parties  plaintiff,  as  other  parties  should  have  been 
joined  as  plaintiffs. 

Wm.  A.  Beach  for  appellants.  A  complaint  is  not  to  be 
deemed  as  uniting  several  causes  of  action  because  it  sets  forth 
several  grounds  relative  to  the  same  transaction,  on  either  of 
which  the  defendant  would  be  liable.  {Durant  v.  Gardner j 
10  Abb.  Pr.  US ;  Adams  v.  BbUey,  12  How.  Pr.  329  ;  Shel- 
don V.  Lake,  9  Abb.  Pr.  [N.  S.]  306;  Thompson  v.  Minr 
ford,  11  How.  Pr.  273 ;  Btickner  v.  Astor  MuL  Ins.  Co.,  1 
E.  D.  Smith,  553.)  A  demurrer  on  the  ground  of  insufficiency 
can  only  be  sustained  when  the  complaint  presents  defects  so 
substantial  and  fatal  as  to  authorize  the  court  to  say,  taking 
all  the  facts  to  be  admitted,  that  they  furnish  no  cause  of  ac- 
tion whatever.  {Richa/rds  v.  Edick,  12  Barb.  260 ;  Graham, 
V.  Cam^m^am,,  5  Duer,  697;  Prindle  v.  Ca/rruthers,  15  N.  T. 
425 ;  The  People  v.  Ryder,  12  id.  436.)  The  complaint  sets 
forth  a  valid  contract  between  the  parties,  and  a  breach  thereof 
by  the  defendant.  Garrison.  (2  Blackstone's  Com's,  446; 
Sturges  v.  Crowni/nshield,  4  Wheat.  197;  1  Parsons  on  Con- 
tracts, p.  6 ;  Yan  Alstyne  v.  Vam,  Slyck,  10  Barb.  383  ;  Sands 
V.  Crooke,  46  N.  T.  564;  Dutch  v.  Mead,  4  J.  &.  S.  429, 
affirmed  59  N.  Y.  628 ;  WcrrraJZ  v.  Munn,  5  id.  229 ;  Jus- 
tice y.  Zonff,  ^2  id.  493;  Dair  v.  U.  S.,  6  Wall.  4.)  The 
promise  of  defendant  was  founded  on  sufficient  consideration. 
{Palmer  v.  A^orth,  35  Barb.  282 ;  White  v.  Hoyt,  73  N.  Y. 
605;   Donner  v.  Churchy  44  id.  647;    Wehrum  v.  Kuhny  2 
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J.  and  S.  336,  affirmed  61  N.  Y.  623 ;  Coster  v.  Brush,  25 
Wend.  628;  Union  Bk.  v.  Geary,  5  Peters,  99;  Sykes  v. 
Chadvyicky  18  Wall.  141 ;  Ch^atz  v.  Cohn,  11  How.  1 ;  French 
V.  Shoemaker,  14  Wall.  314 ;  PhULpot  v.  Grvmerger,  id.  576 ; 
Bolm  V.  Goldstem,  68  N.  Y.  634 ;  Led/mm  v.  Cla/rke,  6  Weekly 
Dig.  438 ;  White  v.  Boaster,  71  N.  Y.  254.)  Where  a  defend- 
ant has  actually  received  the  consideration  of  an  agreement, 
it  is  no  answer  to  an  action  against  him  for  a  breach  of  his  cove- 
nants in  the  same  to  say  that  the  agreement  did  not  bind  the 
plaintiff  to  perform  the  promises  on  his  part  therein  contained, 
if  in  fact  it  appears  that  the  promises  in  question  have  been 
performed  in  good  faith  and  without  prejudice  to  the  defend- 
ant. (Addison  on  Contracts  [6th  ed.],  15;  Morton  v.  Bwm, 
7  Ad.  &  El.  19;  SUfrm  v.  TJ.  S.,  94  U.  S.  R.  [4th  ed.]  15.) 
The  surrender  of  the  written  contract  to  defendant  was  abun- 
dant consideration  for  the  second  parol  promise.  {Mason  v. 
Decker,  72  N.  Y.  595 ;  Mtmroe  v.  Perkins,  9  Peck.  298.) 
The  contract  related  to  an  incorporeal  thing,  having  no  apparent 
palpable  form.  The  statute  of  frauds  does  not  apply.  {Cole- 
man  v.  M/re,  45  N.  Y.  88 ;  Parsons  v.  Loueks,  48  id.  17 ; 
Smith  v.  N.  T.  C.  a.  B.,  4  Alb.  Ct.  of  App.  Dec.  262 ;  Cooke  v. 
Millard,  65  K  Y.  858 ;  Somerby  v.  Bunten,  118  Mass.  279 ; 
Williams  v.  Morris,  95  U.  S.  Rep.  [5  Otto]  444 ;  Chitty  Contr., 
10th  ed.  66, 278 ;  2  Story  Eq.  Juris.,  §  761 ;  Swain  v.  Seam^ns, 
9  Wall.  254.)  If  the  rescission  of  the  first  agreement  was  inef- 
fectual, it  must  remain  a  valid  and  subsisting  obligation.  {Pope 
V.  ^ance,  1  Stew.  [Ala.]  854.)  The  surrender  of  the  certifi- 
cates of  stock  after  the  property  which  they  represented  was 
gone,  was  a  mere  matter  of  form,  and  was  not  necessarily  called 
for  under  the  contract  as  alleged.  {JSighlamd  T,  Co.  v.  Mc- 
Kean,  11  Johns.  98 ;  Sergeant  Williams'  2d  Rule  in  note  to 
Pordage  v.  Cole,  1  Wm.  Saunders,  810 ;  UnderhiU  v.  S.  <& 
W.  R,  R.  Co,,  20  Barb.  455 ;  Narthrvp  v.  Northrup,  6  Cow. 
296 ;  Morris  v.  Silter,  1  Denio,  59 ;  Paine  v.  Brown,  37  N. 
Y.  228.)  It  is  a  question  of  intention  whether  the  several  parts 
of  a  contract  made  at  one  and  the  same  time  are  to  be  taken 
distributively  and  are  independent,  or  whether  entire  perform- 
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ance  by  one  party  is  a  condition  precedent  to  his  right  of  reco- 
very against  the  other  party  in  respect  to  a  portion  of  the  con- 
tract which  he  has  fully  performed.  {Tipton  v.  FeUner^  20 
N.  Y.  430 ;  BenneU  v.  Esnt.  of  Pixley^  7  Johns.  249 ;  Tomp- 
kins V.  EUioUy  5  Wend.  496.)  The  breach  of  the  contract  by 
Garrison  relieved  the  other  party  from  the  useless  formality  of 
tendering  performance  even  of  a  condition  precedent,  and  gives 
immediate  right  of  action,  {norwa/rd  v.  Daly^  61  N.  Y.  370; 
Cort  V.  Arnhergate  jB.  jB.  Co.^  6  Eng.  L.  &  Eq.  230 ;  Hockater 
V.  Ddavan^  20  id.  157 ;  Frost  v.  Enigkt^  7  Law  Eep.  Ill 
[Exc.  Ch.] ;  Bv/rtis  v.  Thorrypson,  42  N.  Y.  246 ;  Franchot 
V.  Lecuih^  5  Cow.  506;  Trover  v.  Ealsted^  23  Wend.  66; 
Comwell  V.  Eaight,  21  N.  Y.  462 ;  BleweU  v.  Baher^  58  id. 
611;  Shaao  v.  Eepyilio  Life  Ins.  Co.j  69  id.  286;  Btmge 
V.  Koop,  48  id.  225 ;  Cra/ry  v.  Smith,  2  id.  60.)  Tender  by 
plaintiffs  of  this,  stock  was  not  necessary.  {Eay  v.  Ecuy,  5 
Weekly  Dig.  158  ;  Nichols  v.  Michad,  23  N.  Y.  264 ;  White 
v.  Tdlmage,  3  J.  &  S.  223 ;  CamweU  v.  Eaighty  21  N.  Y.  462 ; 
Chmgg  v.  Von  Phul,  1  Wall.  275.)  He  who  prevents  a  thing 
being  done  shall  not  avail  himself  of  the  non-performance  he 
has  occasioned.  {Eomer  v.  Ghia/rdian  Mut.  Life  Ins.  Co.,  67 
N.  Y.  478 ;  Jenhs  v.  Robertson,  58  id.  621 ;  OaMagher  v.  Nichr 
ols,  60  id.  438 ;  Eidey  v.  Smith,  64  id.,  516 ;  Eawley  v.  Eeder, 
63  id.  114.)  There  is  nothing  illegal  or  prohibited  in  the  con- 
tract itself.  {Marsh  v.  Russell,  66  N.  Y.  288;  PhUpen  v. 
Stichney,  3  Mete.  384 ;  Wicker  v.  Eoppock,  6  Wall  94.)  The 
question  of  an  illegal  consideration  cannot  be  raised  on  a  de- 
murrer ;  it  must  be  pleaded.  {Tyler  v.  Rcmd,  7  How.  IT.  S. 
583 ;  FeUowes  v.  Taylor,  7  Tenn.  K.  475.)  There  was  no  mis- 
joinder of  parties  plaintiff.  {Loomis  v.  Brown,  16  Barb.  331 ; 
1  Parsons  on  Contracts,  11 ;  Yorks  v.  Peck,  14  Barb.  644.) 
If  the  demurrer  is  sustained  and  the  judgment  affirmed,  plaint- 
iffs should  be  allowed  to  amend  their  complaint  under  section 
497  of  the  Code  of  Civil  Procedure.  {MiUer  v.  Mayor,  76 
N.  Y.  151.) 

Eenry  L.  Clinton  and  George  F.  Comstock  for  respondents! 
To  sue  as  trustees  of  express  trusts  under  the  Code,  it  was  neo- 
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eesary  for  plaintiffs  to  have  named  themselves  as  trustees  in 
the  title  of  the  suit,  and  to  have  averred  that  they  were  such 
trustees,  and  to  have  set  forth  the  nature  and  terms  of  their 
authority.  {Smith  v.  Livinua^  4  Seld.  472,  474 ;  Freeman  v. 
Fulton  Fire  Ins.  Co.,  14  Abb.Pr.  398;  Western  B.  B.  Co.  v. 
Nolan,  48  N.  T.  613 ;  Root  v.  Price,  22  How.  Pr.  372-4;  SeU 
den  V.  Hoy*.,  11  How.  Pr.  11-14 ;  Van  Santford's  PI.  marginal 
p.  93.)  There  being  no  executed  consideration  on  the  part  of  the 
plaintiffs,  and  no  promise  by  them  averred,  the  letter  of  Gar- 
rison of  March  29, 1876,  never  became  obligatory.  {Speer  v. 
Downing,  22  How.  Pr.  30.)  Under  the  Code  the  plaintiffs  were 
bound  to  state  the  terms  of  their  contract  and  what  conditions 
precedent  they  were  to  perform.  {Adams  v.  Mayor,  etc.,  4 
Duer,  295.)  The  cause  of  action  attempted  to  be  stated,  being 
a  contract  not  to  bid  at  a  judicial  sale,  is  void.  {Hook  v. 
Turner,  22  Mo.  396 ;  Gray  v.  Sbok,  4  Conn.  449, 455 ;  Jones 
V.  Casewell,  3  Johns.  29;  Doolin  v.  Ward,  6  id.  194;  8  id.  444 ; 
JSrishane  v.  Adams,  3  Conn.  129 ;  Smith's  Law  of  Contracts, 
marginal  p".  193 ;  Ross  v.  Truax,  21  Barb.  361 ;  Ma/rsh  et  al. 
V.  Russell  et  al.,  %^  N".  T.  292 ;  Sa/ratoga  Co.  Bk.  v.  King, 
44  id.  87 ;  People  v.  Lord,  6  Hun,  390 ;  Atcheson  v.  MaUon, 
43  N.  Y.  147.)  The  allegation  of  a  refusal  by  the  defendant 
Garrison,  without  showing  any  offer  of  performance'  or  even 
readiness  to  perform  on  the  part  of  the  plaintiffs,  is  not  suf- 
ficient. (1  Chitty's  PL  [ed.  of  1844]  pp.  321,  326 ;  OaMey  v. 
Morton,  11  N.  Y.  25-30 ;  Lester  v.  JeweU,  id.  453.)  There  is 
nothing  in  the  amended  complaint  which  shows  such  a  unity 
of  interest  in  the  plaintiffs  as  aiithorizes  them  to  join  as  such 
in  this  action.  {Jones  v.  Felch,  3  Bosw.  63 ;  Buckman  v. 
Brett,  35  Barb.  596;  13  Abb.  119.)  The  contract  being  tainted 
with  fraud  was  void.  {Miss,  dk  Mo.  R.  R.  Co.  v.  Howard, 
7  Wal.   392 ;  Jones  v.  Caswell,  1.  Johns.  Cas.  29 ;  Doolin  v. 

Ward,  6  id.  194;  Wilbur  v.  Grow,  8  id.  346;  Thompson  v. 
Davies,  13  id.  112 ;  Bawley  v.  Cramer,  4.  Cow.  191 ;  [on  de- 
murrerj,  Meech  v.  Bennett,  Lalor's  Supp.  191 ;    Wheeler  v. 

Wheeler,  5  Lans.  355 ;  Brackett  v.  Wyman,  48  N.  Y.  567 ; 
Atcheson  v.  Mallon,  43  id.  147;  Howell  v.  Mills,  53  id.  322.) 
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Akdbewb,  J.  .  Special  demurrers,  as  known  to  the  former 
practice,  have  no  place  in  our  present  system  of  pleading.  The 
Code  authorizes  a  demurrer  for  specific  causes  and  no  pleading 
is  demurrable  unless  it  is  subject  to  one  or  more  of  the  objec- 
tions specified  in  the  section  defining  the  grounds  of  demurrer. 
A  demurrer  to  a  complaint  for  insufficiency  can  only  be  sus- 
tained when  it  appears  that,  admitting  all  the  facts  alleged,  it 
presents  no  cause  of  action  whatever.  It  is  not  sufficient  that 
the  facts  are  imperfectly  or  informally  averred,  or  that  the 
pleading  lacks  definiteness  and  precision,  or  that  the  material 
facts  are  only  argumentatively  averred.  The  complaint  on 
demurrer  is  deemed  to  allege  what  can  be  implied  from  the 
allegations  therein^  by  reasonable  and  fair  intendment,  and  facts 
impliedly  averred  are  traversable  in  the  same  manner  as  though 
directly  aven-ed.  (1  Chitty's  PI.  713 ;  JIaiffht  v.  Solleyy  3 
Wend.  258 ;  Prindle  v.  Caruthers,  15  N.  Y.  425.)  The  rem- 
edy for  indefiniteness  is  not  by  demurrer,  but  by  motion. 
(Code,  §  546;  Sedey  v.  MffeU,  13  N.  T.  542.)  "Indefinite- 
ness," says  Chitty,  "  is  in  general  only  matter  of  form."  (1 
Chitty's  PL  717.)  The  rule  by  which,  under  the  Code,  the 
sufficiency  of  a  complaint  is  to  be  determined  is  stated  by 
Denio,  J.,  in  Zabriskie  v.  Smith  (13  N.  T.  330.)  He  says : 
^^It  is  sufficient  that  the  requisite  allegations  can  be  fairly  gath- 
ered from  all  the  averments  in  the  complaint,  though  the  state- 
ment of  them  may  be  argumentative,  and  the  complaint  de- 
ficient in  technical  language." 

In  the  light  of  these  rules  we  proceed  to  examine  the  ques- 
tion whether  the  complaint  in  this  case  sets  forth  a  cause  of 
action.  It  is  undoubtedly  essential,  to  sustain  the  complaint, 
that  it  should  appear  therein  that  a  valid  contract  was  entered 
into  by  Garrison,  from  the  breach  of  which  a  right  of  action 
has  accrued  to  the  plaintiffs  and  Denny.  It  is  insisted,  on  the 
part  of  Garrison,  that  the  promise  upon  which  the  action  is 
based  is,  so  far  as  the  complaint  shows,  a  mere  nudum  jpactum^ 
no  valid  consideration  therefor  being  averred.  The  oral  agree- 
ment of  June,  1876,  upon  which  the  action  is  brought,  is  al- 
leged to  have  been  made  in  consideration  of  the  surrender  by  the 
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plaintiffs  and  Denny  to  the  defendant,  Oarrieon,  of  the  letter 
of  March  29,  1876,  and  of  their  consenting  to  a  modification 
of  the  terms  of  the  agreement  contained  therein,  and  no  other 
consideration  is  averred  or  can  be  gathered  from  the  terms  of 
tlie  substituted  agreements  If  the  contract  surrendered  was 
itself  a  nvdepaetj  its  surrender  formed  no  valid  or  legal  con- 
sideration for  the  substituted  promise.  If,  on  the  other  hand, 
it  was  binding  and  valid,  it  needs  no  citation  of  authorities  to 
show  that  its  surrender  was  in  law  a  good  consideration  for  the 
new  agreement. 

Does,  then,  the  complaint  show,  either  directly  or  by 
fair  inference,  a  valid  consideration  for  the  conditional 
promise  of  the  defendant,  Grarrison,  contained  in  the  letter  ? 
No  consideration  appears  in  the  letter  itself.  It  shows  in 
general  terms  the  situation  of  the  Pacific  Kailroad  Company 
and  the  relation  of  the  parties  to  it;  that  Garrison  was  the 
owner  of  a  majority  in  amount  of  the  third  mortgage  bonds 
of  the  road,  and  that  the  parties  to  whom  the  letter  was  ad- 
dressed were  stockholders  th^ein,  and  that  a  foreclosure  action 
to  foreclose  the  third  mortgage  was  pending  at  the  suit  of  one 
Ketcham.  The  letter  contains,  in  substance,  a  promise  by  Gar- 
rison that  if  he  should  purchase  the  road  on  the  foreclosure,  he 
would,  upon  the  plaintiffs  organizing  a  successor  company 
within  six  months  after  the  purchase  and  making  the  payments 
and  complying  with  the  other  conditions  specified,  convey  the 
road  to  them.  He  does  not  bind  himself  to  purchase ;  but  in 
the  event  that  he  does  purchase  his  undertaking  to  convey  the 
road  on  the  terms  stated  is  absolute.  In  substance.  Garrison 
agreed  in  case  he  purchased  the  road  to  give  the  plaintiffs  the 
option  to  take  it  upon  the  terms  proposed  at  any  time  within 
six  months  after  such  purchase. 

The  complaint  in  its  introductory  averments  sets  forth 
that  the  plaintiffs  and  Denny  ''owned  and  held  either  in 
their  own  right,  or  in  trust  for  others  with  full  power  of 
disposition,"  thirty-six  thousand  shares  of  the  capital  stock 
of  the  Pacific  railroad  of  Missouri,  of  the  aggregate  par 
value  of  $3,600,000;    that  the  defendant  held  $2,200,000 
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of  the  $4,000,000  issue  of  third  mortgage  bonds,  which  it 
is  alleged  were  of  doubtful  validity,  and  were  claimed  by 
the  stockholders  to  have  been  fraudulently  and  collusively 
issued  by  the  directors  of  the  company,  and  without  the 
consent  of  the  stockholders,  as  required  by  the  laws  of 
Missouri;  that  the  defendant  was  solicitous  to  have  the 
bonds  adjudicated  to  be  valid,  and  that  a  collusive  fore- 
closure suit,  in  the  interest  of  Garrison  and  others,  was 
commenced  by  Ketcham  in  November,  1875,  to  foreclose  the 
third  mortgage,  and  was  pending,  in  which  suit  the  defend- 
ant had  in  April,  1876,  been  admitted  as  co-complainant,  and 
had  become  the  principal  party  in  prosecuting  the  same ;  that 
certain  stockholders  had  intervened  in  the  suit,  and  filed  an 
answer  and  cross-bill,  alleging  collusion  and  fraud  on  the  part 
of  the  directors  of  the  road  in  the  issue  of  the  bonds ;  that 
some  of  the  plaintiffs  had  filed  a  petition  in  the  foreclosure 
suit  to  be  made  parties,  and  to  be  allowed  to  defend  the  same 
in  their  own  behalf,  and  in  behalf  of  other  stockholders ;  that 
the  value  of  the  equity  of  redemption  in  the  road  was  $8,- 
000,000.  Following  these  introductory  averments  of  the  com- 
plaint, are  paragraphs  five  and  six,  upon  which  the  plaintiffs 
rely  as  containing  an  averment  of  a  consideration  for  the 
defendant's  promise  contained  in  the  letter,  as  follows : 

*'  5th.  That  on  or  about  the  29th  day  of  March,  1876,  with 
the  view  of  compromising  said  conflicting  claims,  and  establish- 
ing the  validity  of  said  debt  of  $4,000,000  in  the  hands  of  said 
Garrison  (the  defendant  Garrison)  and  others  of  his  associate 
bondholders,  and  to  prevent  the  plaintifib  from  defending  said 
foreclosure  suit,  and  in  consideration  of  the  relinquishment 
by  the  plaintiffs  of  all  further  opposition  to  said  foreclosure 
suit,  the  said  Garrison,  the  defendant,  entered  into  an  agree- 
ment with  plaintiffs,  evidenced  in  part  by  a  letter  written  by 
him  to  some  of  the  plaintiffs  and  the  defendant  Denny,  a  copy 
of  which  is  hereto  attached,  marked  ^  A,'  and  the  same  is  made 
a  part  of  this  complaint. 

"  6th.  The  plaintiffs  aver  that  they  and  the  defendant,  Denny, 
performed  and  fulfilled  all  the  preliminary  obligations  in  the 
said  agreement  contained  and  agreed  to  be  performed  on  their 
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26  Marie  et  al.  v.  Garrison.  [Nov., 

Opinion  of  the  Court,  per  Axdkews,  J. 

part  and  behalf,  and  in  consequence  thereof  said  defendant, 
Garrison,  was  enabled  to  procure  a  judgment  and  decree  of  fore- 
closure on  or  about  June  6, 1876,  and  a  sale  of  said  premises 
on  or  about  the  6th  day  of  September,  1876,  which  sale  was 
confirmed  by  the  court  in  the  month  of  October,  1876,  viz. : 
October  6,  which  confirmation  was  modified  October  23, 1876." 
It  is  not  averred  that  the  plaintiffs  and  Denny  agreed  to 
relinquish  their  opposition  to  the  foreclosure  in  consideration 
of  the  agreement  of  Garrison,  contained  in  the  letter.  But  the 
averments  contained  in  the  paragraphs  quoted  do  fairly  im- 
port that  in  consequence  of  their  relinquishment  of  such  opposi- 
tion the  defendant.  Garrison,  was  enabled  to  procure  a  judgment 
of  foreclosure  and  sale,  and  it  is  averred  in  a  subsequent  part 
of  the  complaint  that  without  their  "  co-operation  and  consent 
a  decree  of  foreclosure  and  sale  would  not  then  have  been 
made,  or  made  at  all  until  after  a  trial  by  the  court,  the  result  of 
which  trial  was  in  doubt."  It  is  not  essential  to  the  existence 
of  a  consideration  for  the  defendant  Garrison's  agreement, 
that  mutuality  of  obligation  should  have  existed  between 
the  parties  when  his  agreement  was  made.  The  necessary 
consideration  would  arise  if  the  plaintiffs  and  Denny,  in  com- 
pliance with  the  proposition  in  his  letter,  and  in  consideration 
of  his  promise  therein,  did  in  fact  discontinue  their  opposition 
to  the  foreclosure,  although  they  did  not  at  the  time  bind 
themselves  to  do  so.  When  a  defendant  has  actually  re- 
ceived the  consideration  of  an  agreement  by  a  voluntary  per- 
formance of  an  act  by  the  other  party,  upon  his  proposition 
or  suggestion,  such  performance  constitutes  a  consideration 
which  will  uphold  the  defendant's  promise.  {Sands  v.  Crooke^ 
46  N.  Y.  564 ;  Morton  v.  Bum,  7  Ad.  &  El.  25 ;  Storm  v.  U. 
S.J  94  U.  S.  83.)  The  fair  intendment  from  the  allegations  of 
the  complaint  is  that  Garrison  undertook  to  do  the  things 
promised  in  his  letter,  in  case  the  plaintiffs  would  relinquish 
the  opposition  to  the  foreclosure,  and  that  they  did  subsequent- 
ly relinquish  their  opposition,  thereby  enabling  him.  to  secure 
judgment  of  foreclosure.  In  this  view  we  think  the  complaint 
sufficiently  averred  a  consideration  for  his  original  promise, 
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and  that  the  sarrender  of  the  option  to  purchase  the  road,  in 
case  it  should  be  bid  off  by  Garrison,  was  a  good  consideration 
for  the  substituted  oral  agreement. 

By  the  substituted  agreement,  Garrison  agreed  to  bid  off 
the  road  on  the  foreclosure  sale,  and  organize  a  successor  com- 
pany, upon  a  basis  stated  in  the  complaint,  and  "  deliver  to 
said  plaintiffs  and  said  Denny,  in  return  for  the  amount  of  the 
stock  of  the  Pacific  railroad  so  as  aforesaid  held  by  them, 
thirty-six  thousand  full  paid  shares  of  the  par  value  of  one 
hundred  dollars  each,"  in  the  new  organization. 

It  is  claimed  that  this  agreement  was  illegal  on  two  grounds : 
jf2r^,  that  it  was  a  collusive  arrangement  between  the  parties  to 
establish  a  fraudulent  and  invalid  debt,  and  procure  a  sale  of 
the  property  of  the  company  thereon  to  the  prejudice  of  the  other 
stockholders  and  creditors ;  and  aecondy  that  the  agreement  was 
calculated  to  prevent  competitive  bidding  between  the  parties  on 
the  foreclosure  sale,  contrary  to  the  general  principles  and  policy 
of  the  law. 

We  think  that  neither  of  these  points  is  well  taken. 
The  complaint  does  not  allege  that  the  third  mortgage  bonds 
were  in  fact  fraudulent.  It  alleges  that  they  were  of  doubt- 
ful validity,  and  then  proceeds  to  specify  various  particu- 
lars in  respect  to  which  it  was  claimed  that  they  were  in- 
valid, as  before  stated.  It  is  not  alleged  that  Garrison  was  a 
party  to  the  fraud,  if  any  existed  in  the  issue  of  the  bonds,  or 
that  the  company  did  not  receive  their  full  value,  or  that  they 
were  not  given  to  secure  a  valid  debt,  nor  does  it  appear  that 
the  mortgage  debt  could  not  have  been  enforced  in  equity 
{^inst  the  property  of  the  company.  The  allegations  of  the 
complaint  do  not  justify  the  inference  that  the  parties  were 
colluding  to  enforce  a  fictitious  debt  against  the  company,  and 
it  is  difficult  to  see  what  interest  the  plaintiffs  could  have  had 
to  have  united  in  such  a  conspiracy. 

In  respect  to  the  second  ground  of  alleged  illegality  it  is  to 
be  observed,  that  the  magnitude  of  the  property  involved  in 
the  foreclosure  would  naturally  prevent  an  individual  (unless 
possessed  of  great  wealth)  from  bidding  on  the  sale.     The 
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plain  tifEsy  who  together  owned  a  large  number  of  shares,  had  a 
right  to  enter  into  any  arrangement  for  the  protection  of  their 
interests  not  prohibited  by  law.  This  was  not  the  case  of  a 
combination  between  persons  having  no  prior  interest  in  the 
property  to  suppress  bidding  at  a  judicial  sale  for  speculative 
purposes.  The  arrangement  made  was,  so  far  as  appears,  a 
reasonable  and  honest  attempc  on  the  part  of  the  plaintiffs,  to 
save  tjieir  property  from  being  sacrificed  on  the  foreclosure. 
The  other  stockholders  and  bondholders  were  at  liberty  to  bid 
on  the  sale.  The  mere  fact  that  an  arrangement,  &,irly  entered 
into,  with  honest  motives,  for  the  preservation  of  existing  rights 
and  property,  may  incidentally  restrict  competition  at  a  public 
or  judicial  sale,  does  not,  we  think,  render  the  arrangement 
illegal.  The  question  of  intent,  at  all  events,  is  one  for  the 
jury,  upon  the  whole  facts  as  they  shall  appear  on  the  trial. 
{Marsh  V,  Busadl^  66  N.  Y.  288 ;  Phvppen  v.  Stickney^  3 
Mete.  384 ;  Wicker  v.  Eoppock^  6  Wall.  94.) 

The  complaint  shows  that  the  road  on  the  foreclosure  sale 
was  purchased  for  the  defendant.  Garrison,  in  the  name  of  a 
third  party,  and  that  he  subsequently  organized  a  new  com- 
pany. The  complaint  then  alleges,  ^'  that  although  often  re- 
quested so  to  do,  the  said  Garrison  has  refused  and  does  refuse 
to  fulfill  his  said  contract  with  the  plaintiffs,  and  to  issue  or 
cause  to  be  issued  and  be  delivered  to  the  plaintifiEs  thirty-six 
thousand  shares  of  stock  in  said  (new)  company,  in  exchange 
for  the  stock  of  the  Pacific  railroad,  so  as  aforesaid  held  by 
the  plaintiffs."  It  is  claimed  that  the  complaint  is  defective, 
for  the  reason  that  it  shows  no  offer,  readiness,  or  even  ability 
to  surrender  the  thirty-six  thousand  shares  of  old  stock  in  ex- 
change for  the  new  shares.  This  objection  is  unanswerable, 
unless  a  tender  of  the  old  shares  is  implied  in  the  averment 
of  the  refusal  of  Garrison  to  issue  the  new  shares  in  exchange 
for  the  stock  of  the  old  company  held  by  the  plaintiffs.  Bear- 
ing in  mind  that  what  is  implied  in  an  averment  is  on  de- 
murrer to  be  taken  as  if  the  thing  implied  is  directly  averred, 
and  that  an  argumentative  pleading  is  not  for  that  reason  de- 
murrable, we  conclude,  although  not  without  some  hesitation, 
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that  an  averment-  of  a  refusal  to  exchange  does  import  that 
the  other  party  offered  to  do  that  without  which  no  exchange 
could  be  effected,  viz. :  that  he  tendered  the  property  or  thing 
which  was  the  consideration  of  that  which  he  was  to  receive 
and  which  he  called  on  the  other  party  to  deliver. 

It  is  made  a  separate  ground  of  demurrer  that  there 
is  a  misjoinder  of  parties  plaintiffs.  This  is  one  of  the 
grounds  of  demurrer  under  the  new  Code  (§  448).  This  ob- 
jection is  predicated  in  part  upon  the  general  role  that  parties 
whose  interests  are  divided,  distinct  and  several,  cannot  unite 
as  plaintiffs,  and  it  is  asserted  that  the  interests  of  the  plaintiffs 
under  the  contract  sued  upon  were  several  and  distinct  within 
the  rule  stated.  We  concur  in  the  view  of  the  defendant's 
counsel  that  the  rational  construction  of  the  pleader's  allega- 
tion in  the  introductory  clause  of  the  complaint,  that  the  plaint- 
iffs and  Denny  "owned  and  held,  either  in  their  own  right 
or  in  trust  for  others,"  the  thirty-six  thousand  shares,  etjC., 
is  that  they  held  shares  distributively  and  severally  aggre- 
gating tliat  number,  one  or  more  holding  their  shares  individ- 
ually, and  one  or  more  holding  shares  in  trust,  or  that  one  or 
more,  or  each,  held  shares  both  individually  and  in  trust.  But 
we  think  it  does  not  follow  from  the  individual  or  several 
ownership  by  the  plaintiffs  of  the  shares  in  the  old  company, 
that  their  interest  in  the  contract  with  Garrison  was  sevei^ 
and  not  joint,  or  that  Garrison's  contract  was  with  the  plaint- 
iflfe  severally  and  distributively. 

There  seems  to  be  no  difficulty,  in  the  nature  of  things,  in 
the  plaintiffs  as  owners  of  distinct  and  several  shares  of  stock 
in  the  same  company  uniting  and  combining  their  shares  in 
one  aggregate  for  the  purpose  of  sale  as  an  entire  property  to 
one  person,  and  taking  from  him  a  promise  to  pay  them 
jointly  a  gross  sum,  equal  to  their  aggregate  interests,  leaving 
them,  as  between  themselves,  to  arrange  the  distribution  of 
the  fund  which  shall  be  derived  from  the  sale.  The  circum- 
stances of  this  case  show  that  such  an  arrangement  may  be  of 
great  practical  convenience,  and  we  know  of  no  peremptory 
rule  of  law  which  forbids  it.     The  promise  of  Garrison  was, 
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in  form,  a  promise  to  the  plaintiffs  jointly.  He  entered  into 
no  undertaking  to  transfer  to  each  plaintiff  shares  correspond- 
ing with  the  shares  held  by  him  in  the  old  company.  His 
promise  was  on  receiving  from  the  plaintiffs,  as  an  aggregation 
of  individuals,  thirty-six  thousand  shares,  to  give  them  in  ex- 
change thirty-six  thousand  other  shares.  The  shares  to  be 
transferred  by  them  to  Garrison,  and  by  Garrison  to  the  plaint- 
iffs, were  to  be  transfei  red  in  soUdo.  The  legal  interest  of 
the  plainti£k  in  the  contract  was  joint,  although  their  interest 
in  the  shares  to  be  transferred  by  Garrison  or  in  the  damages 
which  may  be  recovered  may  be  unequal  and  separable.  The 
construction  of  the  contract  is,  we  think,  precisely  the  same  as 
if  the  plaintiffs  had  been  joint  owners  of  the  shares  when  the 
contract  was  made.  (See  Emery  v.  Hitchcock^  12  Wend.  156 ; 
Loomia  v.  Browriy  16  Barb.  331 ;  1  Pars,  on  Cont.  19,  and 
cases  in  note.) 

It  is  also  claimed  that  there  is  a  misjoinder  of  canses  of 
action  in  behalf  of  trustees,  with  causes  of  action  in  favor  of 
individuals,  and  also  that  the  complaint  is  defective  in  not  sc^ 
ting  forth  the  trust  under  which  the  trust  shares  were  held. 
But  the  averment  in  the  complaint  that  the  shares  were  held 
by  the  plaintiffs  either  in  their  own  right  or  in  trust,  is  an 
averment  simply  of  legal  title  of  the  plaintiffs  to  the  shares 
mentioned.  The  action  is  not  an  action  by  trustees  to  enforce 
a  trust,  or  upon  a  contract  made  by  the  plaintiffs  in  a  repre- 
sentative character.  The  contract  is  with  the  plaintiffs  as  in- 
dividuals, and  we  are  of  opinion  that  an  action  may  be  main- 
tained thereon  by  them  in  their  own  names,  without  setting 
out  the  trust  or  referring  to  their  character  as  trustees.  At 
least  it  cannot  appear  on  demurrer  that  the  plaintiffs  are  not 
entitled  to  maintain  the  action  in  their  individual  capacity. 
(See  Merritt  v.  Seaman^  6  N.  Y.  168 ;  MeUen  v.  Hamilton 
F.  Ins.  Co.,  17  id.  615 ;  1  Chitty's  PI.  3.) 

Our  conclusion  is  that  the  demurrer  was  properly  overruled 
at  the  Special  Term.  It  must  be  admitted  that  the  complaint 
is  indefinite  and  argumentative,  and  that  material  facts  are  ob- 
scurely averred,  but  we  think  that  it  is  not  defective  in  sub- 
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stance  within  tlxe  rules  by  which  the  sufficiency  of  pleadings  on 
demurrer  is  tested. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  with  leave  to  the 
defendant  to  answer  on  payment  of  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  accordingly. 


The  Eaton,  Colb  &  Bttrnham  Company,  Respondent,  v.  Rob- 
ert AvEBY,  Appellant. 

Where  a  member  of  a  firm  makes  to  a  mercantile  agency  statements  known 
by  him  to  be  false,  as  to  the  capital  invested  in  the  firm  business,  with 
the  intent  tliat  the  statements  shall  be  oommanicated  to  persons  inter, 
ested  in  ascertaining  the  pecuniary  responsibility  of  the  firm,  designing 
thus  to  procure  credits  and  to  defraud  such  persons;  and  such  statements 
are  communicated  to  one  who  in  reliance  thereon  sells  goods  to  the  firm 
upon  credit,  an  action  for  deceit  is  maintainable  at  the  suit  of  the  vendor, 
against  the  partner  making  such  false  representations. 

B  seem*  that  the  court  will  take  judicial  notice  of  the  nature  of  the  business 
and  the  office  of  mercantile  agencies. 

A  person  furnishing  information  to  such  an  agency  as  to  his  means  and  pe- 
cuniary  responsibility  is  to  be  presumed  to  have  done  so  to  enable  the 
agency  to  communicate  the  information  tp  persons  interested,  for  their 
guidance  in  giving  credit  to  him. 

In  such  an  action  plaint! £Ps  evidence  was  Xq  the  effect  that  a  person  em- 
ployed by  the  mercantile  agency  applied  to  defendant  for  a  statement  of 
the  means  of  his  firm,  to  be  reported  to  the  agency,  informing  him  of  the 
object  of  his  visit ;  that  defendant  stated  the  capital  of  the  firm  to  be  $20,- 
000  chiefly  contributed  by  him,  in  money,  and  gave  further  particulars. 
The  employe  reduced  the  statement  to  writing  and  afterward  transcrU)ed 
it  on  the  books  of  the  agency.  Defendant  subsequently  applied  to  E., 
plain tiff^s  president,  to  sell  his  firm  goods  on  credit.  £.,  before  making 
the  sale,  sent  to  the  office  of  the  agency  for  information  as  to  the  respon- 
sibility of  the  firm  and  received  an  answer  in  writing  which  gave  the  sub- 
stance of  defendant's  statements.  This  E.  examined,  and  he  relied  en- 
tirely  on  the  report  in  making  the  sale.  After  the  failure  of  defendant 
to  pay,  E.  exhibited  to  him  the  statement,  he  admitted  the  making  of 
the  representations  therein.  Defendant  did  not  in  fact  contribute  any 
.capital  either  in  money  or  property ;  the  other  partner  contributed  tools 
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valued  at  $4,000,  of  nvhich  E.  agreed  to  pay  half  but  did  not.  E.,  about 
the  time  he  made  the  statement,  advised  his  partner  that  he  was  going 
to  the  agencj  to  put  this  property  in  the  name  and  to  the  credit  of  the 
firm,  and  afterward  stated  to  him  that  he  had  valued  the  firm  at  $25,000. 
HM,  that  the  evidence  justified  a  refusal  to  nonsuit ;  that  it  authorized 
a  finding  that  the  alleged  false  statement  as  to  capital  was  made  to  give 
the  firm  a  credit  it  was  not  entitled  to  and  with  intent  to  defraud  any  per- 
son who  mi:jht  inquire  of  the  agency. 
The  commercial  agency  in  its  answer  added  to  the  statement  as  to  what 
defendant  had  represented  a  caution  to  the  effect  that  it  did  not  confirm 
it,  that  the  claims  of  the  firm  for  credit  were  not  yet  established,  and 
that  '*  small  amounts  should  rule,  though  so  far  have  paid  as  agreed." 
Held,  that  it  was  for  the  jury  to  determine,  and  defendant  was  entitled 
to  have  them  instructed,  that  they  might  take  into  consideration  whether 
the  representations  were  such  as  were  calculated  under  the  circum- 
stances to  deceive  a  prudent  man. 

(Submitted  October  14,  1880  ;  decided  November  80,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict.  The  decision  of 
the  General  Term  was  made  February  13,  1879.  (Reported 
below,  18  Ilun,  44.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

John  H.  Bergen  for ,  appellant.  Plaintiff  cannot  recover 
where  the  facts  and  circumstances  are  such  that  they  ought  to 
have  excited  suspicion  and  led  to  inquiry.  ( WUliams  v. 
Brown^  15  N.  T.  351 ;  Hevlich  v.  Brennariy  11  Hun,  194.) 
Plaintiff  could  not  maintain  this  action  even  if  it  had  given 
credit,  relying  on  the  report.  (Cooley  on  Torts,  pp.  476,  487, 
493,  496  ;  Long  v.  Wanrren^  68  N.  T.  426 ;  Peck  v.  Qumey, 
8  Moak's  Eng.  Rep.  1 ;  Barry  v.  CrosTcey,  2  J.  &  H.  117,  118, 
123 :  Langridge  v.  L&ov.  4  M.  &  W.  337.^ 

John  Z.  HUl  for  respondent.  Defendant  was  properly  held 
for  fraud  if  he  materially  misrepresented  the  financial  ability 
of  his  firm  through  the  commercial  agency,  for  the  purpose  of 
obtaining,  and  thereby  actually  obtained  the  plaintiff's  goods  on 
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credit.  (25  Barb.  683 ;  Cazecmx  v.  JUali,  id.  578 ;  31  id,  129 ; 
Newhwy  v.  QwrVmd,  id.  121 ;  Braffy.  Mali,  86  N.  Y.  200; 
Morgdm  y.  Skiddy^  62  id.  319;  WeetooU  v.  AvMwortii^  9 
Hun,  53.) 

Bafallo,  J.  Thifi  is  an  action  for  deceit,  in  obtaining  the 
sale  and  delivery  of  goods  to  the  firm  of  Avery  &  Biggins, 
by  means  of  false  representations  made  by  the  defendant  as  to 
the  pecuniary  condition  of  his  firm.  The  representations 
charged  were  not  made  directly  by  the  defendant  to  the  plaint- 
ifi,  but  are  alleged  to  have  been  made  by  him  to  a  mercantile 
agency  (Dun,  Barlow  &  Co.),  or  its  agent,  and  by  it  com- 
municated to  the  plaintiff,  who  claims  that  it  delivered  the 
goods  to  Avery  &  Biggins  on  credit,  on  the  faith  of  such 
representations.  The  counsel  for  the  defendant  contends  that 
the  plaintiff  cannot  maintain  an  action  against  the  defendant 
for  false  representations  made  by  him  to  Dun,  Barlow  &  Oo., 
or  its  agent,  and  that  such  representations,  assuming  thdioi  to 
have  been  made,  are  not  sufficiently  connected  with  the  dealing 
between  the  defendant  and  the  plaintiff  to  enable  the  latter  to 
recover  by  reason  thereof.  On  this  point  we  are  of  opinion 
that  the  law  was  correctly  stated  by  the  learned  judge  before 
whom  the  trial  was  had,  in  his  charge  to  the  jury,  wherein  he 
instructed  them  that  if  the  defendant,  when  he  was  called  upon 
by  the  agent  of  Dun,  Barlow  &  Co.,  made  the  statements 
alleged  in  the  complaint  as  to  the  capital  of  the  firm  of  Avery 
&  Biggins,  and  they  were  false,  and  so  known  to  be  by  the 
defendant,  and  were  made  with  the  intent  that  they  should  be 
communicated  to  and  believed  by  persons  interested  in  ascer- 
taining the  pecuniary  responsibility  of  the  firm,  and  with  in- 
tent to  procure  credit  and  defraud  such  persons  thereby,  and 
such  statements  were  communicated  to  the  plaintiff  and  relied 
upon  by  it,  and  the  alleged  sale  was  procured  thereby,  the 
pl^ntiff  was  entitled  to  recover.  The  rule  thus  laid  down 
accords  with  the  principle  of  adjudications  in  analogous  cases, 
in  which  it  has  been  held  that  it  is  not  essential  that  a  repre- 
sentation should  be  addressed  directly  to  the  party  who  seeks  a 
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remedy  for  having  been  deceived  and  defrauded  by  means 
thereof.  {Caseaux  v.  JUaliy  25  Barb.  578 ;  Neuibery  v.  Oar- 
Icmdy  31  id.  121 ;  Bruf  v.  JUaliy  86  K  T.  200 ;  Morgan  v. 
Skiddj/y  62  id.  319 ;  Commonwealth  v.  CaU,  21  Pick,  615,  523 ; 
Commonwealth  v.  Harley^  7  Mete.  462.)  The  principle  of  these 
cases  is  peculiarly  applicable  to  the  case  of  statements  made  to 
mercantile  agencies.  Proof  was  given  on  the  trial  as  to  the 
business  and  office  of  these  agencies,  but  they  are  so  well 
known,  and  have  been  so  often  the  subject  of  discussion  in 
adjudicated  cases,  that  the  courts  can  take  judicial  notice  of 
them.  Their  business  is  to  collect  information  as  to  the  circum- 
stances, standing  and  pecuniary  ability  of  merchants  and 
dealers  throughout  the  countiy,  and  keep  accounts  thereof,  so 
that  the  subscribers  to  the  agency  when  applied  to  by  a  customer 
to  sell  goods  to  him  on  credit,  may  by  resorting  to  the  agency 
or  to  the  lists  which  it  publishes,  ascertain  the  standing  and 
responsibility  of  the  customer  to  whom  it  is  proposed  to  extend 
credit.  A  person  furnishing  information  to  such  an  agency 
in  relation  to  his  own  circumstances,  means  and  pecuniary 
responsibility,  can  have  no  other  motive  in  so  doing  than  to 
enable  the  agency  to  communicate  such  information  to  pemons 
who  may  be  interested  in  obtaining  it,  for  their  guidance  in 
giving  credit  to  the  party ;  and  if  a  merchant  furnishes  to  such 
an  agency  a  wiUf nlly  false  statement  of  his  circumstances  or 
pecuniary  ability,  with  intent  to  obtain  a  standing  and  credit 
to  which  he  knows  that  he  is  not  justly  entitled,  and  thus  to 
defraud  whoever  may  resort  to  the  agency,  and  in  reliance  upon 
the  false  information  there  lodged,  extend  a  credit  to  him,  there 
is  no  reason  why  his  liability  to  any  party  defrauded  by  those 
means  should  not  be  the  same  as  if  he  had  made  the.  false 
representation  directly  to  the  party  injured. 

The  counsel  for  the  appellant  is  undoubtedly  right  in  his 
general  proposition  that  a  false  representation  made  to  one  per- 
son cannot  give  a  right  of  action  to  another  to  whom  it  may 
be  communicated,  and  who  acts  in  reliance  upon  its  truth.  T£ 
A.  casually  or  from  vanity  makes  a  false  or  exaggerated  state- 
ment of  his  pecuniary  means  to  B.  or  even  if  he  does  so  with 
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intent  to  deceive  and  defraud  B.  and  B.  commnnicates  the 
statement  to  C.  who  acts  upon  it,  A.  cannot  be  held  as  for  a 
false  representation  to  C.  But  if  A.  makes  the  statement  to  6. 
for  the  pnrpose  of  being  communicated  to  0.  or  intending  that 
it  shall  reach  and  influence  him,  he  can  be  so  held.  In  Cam" 
monweaUh  v.  CaU  (21  Pick.  515),  the  court  say  on  this  point 
at  page  523  that  the  representation  was  intended  to  reach  P. 
and  operate  upon  his  mind  ;  that  it  did  reach  him,  and  produced 
the  desired  effect  upon  him,  and  that  it  was  immaterial  whether 
it  passed  through  a  direct  or  circuitous  channel. 

In  CommorviJoeaUh  v.  Ha/rley  (7  Mete.  462),  the  prisoner  was 
indicted  for  obtaining  goods  by  false  pretenses  from  G.  B.  & 
Co.  The  representations  were  made  by  one  Cameron,  in  the 
absence  of  the  prisoner  Ilarley,  to  a  clerk  of  G.  B.  &  Co.  who 
communicated  them  to  a  member  of  the  firm.  But  there  was 
evidence  that  they  were  made  by  Cameron  with  the  approba- 
tion and  direction  of  Harley,  and  these  facts  were  held 
sufficient  to  sustain  a  conviction.  Neither  is  it  necessary 
that  there  should  be  an  intent  to  defraud  any  particular 
person.  Should  A.  make  a  false  statement  of  his  affairs 
to  B.  and  then  publicly  hold  out  B.  as  his  reference,  can  it 
be  doubted  that  he  would  be  bound  by  the  communication 
of  his  statement  by  B.  to  any  person  who  might  inquire  of 
him  in  consequence  of  this  reference  ?  That  case  differs  from 
the  present  one  only  in  the  fact  that  here  there  was  no  express 
invitation  to  the  public  to  call  upon  Dun,  Barlow  &  Co.  for 
information.  But  the  defendant  knew  that  they  were  a  mercan- 
tile agency  whose  business  it  was  to  give  information  as  to  the 
standing  and  means  of  dealers,  and  that  it  was  resorted  to  by 
merchants  to  obtain  such  information.  By  making  a  state- 
ment of  the  financial  condition  of  his  firm  to  such  an  agency 
he  virtually  instructed  it  what  to  say  if  inquired  of.  Can  it 
make  any  difference  whether  he  spontaneously  went  to  the 
agency  to  furnish  the  information  or  v^hether  he  gave  it  on 
their  application }  He  must  have  known  that  the  object  of  tlie 
inquiry  was  not  to  satisfy  mere  curiosity,  but  to  enable  the 
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agency  to  give  information  upon  which  persons  applying  for  it 
might  act,  in  dealing  with  the  defendant's  firm* 

Tl\e  case  is  a  new  one  in  its  facts,  but  the  principles  by  which 
it  should  be  governed  are  well  established. 

The  further  question  arises  on  this  appeal,  whether  there 
was  sufficient  evidence  to  justify  the  submission  of  the  case  to 
the  jury  under  the  rule  of  law  whidi  has  been  stated,  or  whether 
the  motion  for  a  nonsuit  should  be  granted  In  considering 
this  question  we  must  lay  out  of  view  the  evidence  on  the  part 
of  the  defendant,  which  is  contradictory  of  that  on  the  part  of 
the  plaintiff,  but  whidi  is  largely  relied  upon  in  the  statement 
of  the  case  in  the  points  of  the  appellant,  and  we  must  put  the 
most  favorable  construction  upon  the  plaintiff's  evidence. 
The  evidence  on  the  part  of  the  plaintiff  is  in  substance  as  fol- 
lows :  An  employee  of  Dun,  Barlow  &  Co.,  a  mercantile  agency, 
testified  that  in  August,  1876,  he  applied  to  the  defendant  for 
a  statement  of  the  means  of  defendant's  firm,  to  be  reported 
to  Dun,  Barlow  &  Co.;  that  he  presented  to  defendant  the  card 
of  Dun,  Barlow  &  Co.,  and  informed  him  of  the  object  of  his 
visit,  and  the  defendant  professed  himself  pleased  to  give  all 
the  information  pertaining  to  his  business  which  Dun,  Barlow 
&  Co.  required ;  that  he  then  stated  that  the  capital  of  the 
firm  was  $20,000,  chiefly  furnished  by  himself,  and  that  the 
capital  so  contributed  by  him  was  in  money,  and  then  went 
on  to  give  further  particulars.  The  employee  reduced  the 
statement  to  writing,  and,  afterward  transcribed  it  in  the 
books  of  Dun,  Barlow  &  Co.  Mr.  Eaton,  the  president  of  the 
plaintiff,  testified  that  in  September,  1875,  the  defendant  ap- 
plied to  him  to  sell  to  his  firm  some  goods  on  a  credit  of  thirty 
days ;  that  before  making  the  sale  and  while  the  matter  was 
under  advisement,  he  (Eaton)  sent  to  the  office  of  Dun,  Bar- 
low &  Co.  for  information  as  to  the  responsibility  of  Avery  & 
Biggins,  and  they  sent  him  an  answer  in  writing,  which,  after 
he  had  examined  it,  he  put  in  his  record  book.  This  paper 
the  witness  produced  at  the  trial,  and  he  testified  that  in  the 
following  February,  after  the  defendant  had  foiled  to  pay  for 
the  goods,  he,  the  witness,  read  to  the  defendant  the  identical 
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report  which  he  had  received  from  Dim,  Barlow  &  Co  as  above 
stated,  and  asked  him  if  it  was  correct,  and  the  defendant  re- 
plied that  the  agent  of  Dun,  Barlow  &  Go.  had  called  upon 
him,  and  that  the  statement  of  Don,  Barlow  &  Go.  was  as  he 
had  given  it  to  the  ag^nt.  This  statement  contained  the  f oUow- 
ing  among  other  particnlars :  ^^  A."  (Avery)  »  *  »  » 
^'  daims  so  have  $20,000  in  the  business,  all  his  means,  and  fur- 
nished by  him."  Eaton  testified  that  he  received  this  state- 
ment or  report  about  the  1st  of  September,  and  that  the 
principal  item  of  goods  was  sold  on  the  14th  of  September, 
lie  personally  negotiated  the  sale.  That  the  order  was  talked 
overcome  time  pi^vions  to  its  being  given,  and  during  that 
time  he  got  Dun,  Barlow  &  Go.'s  report.  He  also  testified ' 
that  he  relied  entirely  upon  that  report ;  that  after  the  sale 
and  before  the  deliveiy  of  the  goods,  the  treasurer  of  the  com* 
pany,  Mr.  Gole,  demurred  to  the  sale,  fearing  that  Avery  & 
Kiggins  were  not  responsible,  but  the  witness  produced  Dun, 
Barlow  &  Go.'s  report,  and  Gole  admitted  that  under  such  a 
statement  they  could  not  consistently  refuse  them  the  credit. 

This  evidence  is  substantially  corroborated  by  Mr.  Gole. 
The  sale  and  delivery  of  the  goods  was  shown,  and  only  a  por- 
tion of  the  price  was  ever  paid,  and  Avery  &  Itiggins  went 
into  bankruptcy  early  in  the  following  year. 

Biggins,  the  partner  of  the  defendant,  testified  that  the  de- 
fendant did  not  contribute  any  capital  to  the  firm  of  Avery  & 
Biggins,  either  in  money  or  property ;  but  he,  the  witness,  con- 
tributed about  $6,000  worth  of  tools,  which,  when  Avery  came 
with  him,  he  rated  at  $4,000,  of  which  Avery  was  to  pay  $2,000, 
but  that  he  had  not  paid  it  and  the  firm  stopped  business  in 
February,  1876. 

This  witness  further  testified  that  in  August,  1875,  the 
defendant  said  to  witness  that  he  was  going  down  to  the  com- 
mercial agency,  and  was  there  going  to  put  this  property  in 
the  name  and  to  the  credit  of  the  concern.  That  he  after- 
ward came  back,  and  said  he  had  rated  the  firm  at  $25,000. 

There  is  much  more  evidence  in  the  case.  Most  of  the  in* 
culpatory  statements  contained  in  the  testimony  on  the  part  of 
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the  plaintiff  are  denied  by  the  defendant,  and  there  are  some 
discrepancies  in  the  testimony  on  the  part  of  the  plaintiff. 
These  were  proper  matters  for  the  consideration  of  the  jury, 
but  they  cannot  affect  the  question  of  the  propriety  of  grant- 
ing the  motion  for  a  nonsuit.  The  evidence  above  quoted 
being  in  the  case,  it  could  not  be  withdrawn  from  the  jury. 
The  making  of  the  representations,  their  falsity,  and  the  de- 
fendant's knowledge  of  their  falsity,  and  that  the  plaintiff  re- 
lied upon  them,  were  sufficiently  proved,  prima  fdde^  if  the 
plaintiff's  witnesses  were  credited.  It  is  also  clear  that  tlie 
defendant,  when  making  the  statements,  knew  that  they  were  to 
be  used  by  a  mercantile  agency,  and  the  testimony  of  Riggins, 
if  credited,  tends  to  show  that  the  defendant  understood  the 
effect  of  the  representations,  and  desired  to  have  a  high  rating, 
and  also  tends  to  establish  a  fraudulent  intent.  The  jury 
might  legitimately  draw  the  inference  that  the  alleged  false 
statement  of  the  capital  of  the  concern  was  made  for  the  pur- 
pose of  giving  it  a  credit  to  which  it  was  not  entitled,  and  of 
defrauding  any  person  who  might  inquire  of  the  agency,  or 
consult  its  lists.  That  he  knew  that  these  agencies  issued  such 
lists  to  merchants  who  paid  for  them,  appears  from  his  own 
testimony,  and  his  denial  of  knowledge,  of  the  purposes  for 
which  they  were  issued  and  consulted,  was  not  conclusive.  The 
jury  was  entitled  to  draw  its  own  inferences  on  that  subject 
.  from  the  circumstances,  notwithstanding  this  denial. 

For  these  reasons  we  think  that  the  motion  for  a  nonsuit 
was  properly  denied.  There  are  numerous  exceptions  to 
rulings  on  questions  of  the  admissibility  of  evidence,  and  we 
have  examined  them  all ;  but,  without  going  into  detail,  our 
conclusion  is  that  no  error  was  committed  in  this  respect  which 
would  justify  a  reversal  of  the  judgment.  The  most  impor- 
tant exception  in  the  case  is  to  the  refusal  of  the  judge  to 
charge  as  requested,  "  that  the  jury  might  take  into  considera- 
tion whether  the  report  made  to  the  plaintiff  by  Dun,  Barlow 
&  Co.,  coupled  with  conditions  and  distrust  in  such  a  way  as  it 
was,  was  such  a  statement  as  a  prudent  man  would  rely  on." 
The  conditions  and  distrust  here  referred  to,  are  the  statement 
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contained  in  the  report  received  by  the  plaintiff  from  Dun, 
Barlow  &  Co.,  following  their  account  of  what  Avery  had 
represented  to  them,  as  follows :  "  We  do  not  confirm  his 
possession  of  so  much  means  as  he  claims,  though  he  has  had 
opportunities  to  earn  it.  Claims  to  have  contract  for  $25,000 
worth  of  work  at  profitable  rates.  Their  claima  for  credit  are 
not  yet  established,  and  for  the  present  small  amounts  should 
rule,  though  so  far  have  paid  as  agreed;"  and  appended 
to  the  report  was  a  general  caution  in  these  words :  "  The  in- 
formation given  on  this  sheet,  in  answer  to  your  inquiry,  is, 
you  will  remember,  communicated  in  the  strictest  confidence, 
to  be  used  as  a  private  memorandum  for  your  guidance  in  your 
own  business,  and  not  to  be  communicated  to  any  other  person 
or  persons. 

"The  actual  verity  of  this  or  any  other  information 
obtained  through  the  mercantile  agency  is  in  no  manner 
guaranteed  by  the  said  agency  or  the  proprietors  thereof,  for, 
notwithstanding  every  e£Eort,  mistakes  and  misapprehensions 
may  occasionally  occur." 

These  cautions  related  rather  to  the  responsibility  of  Dun, 
Barlow  &  Co.,  for  the  accuracy  of  the  information  which  they 
communicated,  than  to  that  of  the  defendant  for  the  truthful 
ness  of  that  which  he  lodged  with  them  for  the  purposes  of 
their  agency.  Still,  we  think  that  the  defendant  was  entitled 
to  have  the  jury  instructed  in  some  form,  that  they  might  take 
into  consideration  whether  the  report,  such  as  it  was,  was  calcu- 
lated to  mislead  a  prudent  man.  If  a  refusal  so  to  charge  had 
stood  uncorrected  a  serious  question  would  have  been  pre- 
sented. The  judge,  in  refusing  the  request,  expressed  his  own 
opinion  that  the  plaintiff  had  the  right  to  rely  upon  the  state- 
ment, but  immediately  afterward,  on  the  concession  of  the 
plaintiff's  counsel,  the  judge  modified  his  refusal  and  charge, 
and  submitted  the  question  to  the  jury  in  such  an  unequivocal 
and  clear  manner  that  they  could  not  have  misapprehended  it. 
He  charged  them  that  if  they  found  upon  all  the  evidence  in 
the  case  that  the  statement  that  came  to  the  plaintiff  was  not 
a  statement  that  was  likely  to  deceive  a  prudent  person,  thej 
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fihonld  find  for  the  defendant.  The  form  of  the  request  which 
was  refused,  if  the  case  stood  upon  that,  would  be  subject  to 
criticism,  and  we  think  that  the  charge  as  made  gave  the  defend- 
ant the  full  benefit  of  the  point  at  which  he  was  aiming. 

The  other  exceptions  have  already  been  sufficiently  covered ; 
we  find  none  wliich  in  our  judgment  should  be  sustained. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Emelinb  Peckham,  Appellant,  v.  Oornblius  D.  Van 

Waoenbn,  Respondent. 

Where  a  stockholder  receives  from  a  corporation  dividends  declared  and 
admitted  by  it  to  be  due  to  him  on  shares  of  the  corporate  stock,  an  ac- 
tion is  not  maintainable  against  him  in  the  first  instance,  at  the  soit  of 
one  claiming  to  be  entitled  to  share  in  the  dividends,  but  whose  rights 
had  been  ignored  by  the  corporation,  to  recover  as  for  moneys  had  and 
received,  the  proportion  of  the  dividends  so  received,  which  plaintiff 
would  have  been  entitled  to  had  his  shares  participated. 

It  seems  that  the  remedy  ^f  one  thus  wrongfully  excluded  from  the  rights 
of  a  stockholder  is  against  the  company. 

He  cannot  follow  the  assets  of  the  company  in  the  hands  of  parties  to 
whom  it  has  paid  them,  until  at  least  he  has  established  his  rights  as  a 
creditor  of  the  company  and  has  exhausted  his  legal  remedies  against  it. 

LeBoy  v.  Globe  Ins,  Co,  (2  Edw.  CJh.  657),  In  re  LeBlanc  (75  N.  Y.  598), 
distinguished. 

(Argued  November  8, 1880;  decided  November  80, 1880.) 

Appbal  from  judgment  of  the  Greneral  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  May  19, 1879,  affirming  a  judgment  in  favor  of  defendant, 
which  was  entered  upon  an  order  dismisBing  the  complaint  on 
trial.    (Reported  below,  13  J.  &  S.  328.) 

The  nature  of  the  action  and  the  factB  are  set  forth  suffi- 
ciently in  the  opinion. 
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Henry  Z.  Burnett  for  appellant.  PlaiDtiff,  being  a  stock* 
holder,  was  entitled  to  share  equally  in  the  dividend  with  the. 
other  stockholders.  (Jon^es  v.  Terre  Haute  <&  Richmond  R.  R. 
Co.,  57  N.  T.  196;  Lvimg  v.  AOcmtio  Mut.  Ins.  Co.,  46 
Barb.  510 ;  Harrison  v.  Mexican  R.  R.y  L.  E.  19  Eq.  858 ; 
Xent  V.  Quicksilver  Mining  Co.,  78  N.  T.  159,  179 ;  Jones  v. 
T.  H.y  etc.,  R.  R.  Co.,  29  Barb.  353 ;  Foots,  appellant,  22 
Pick.  299,  304 ;  Grader  v.  BasseU,  98  Mass.  462 ;  Maa^ck  v. 
JSastem  R.  Co.,  43  N.  H.  515 ;  Phelps  v.  Fwrmeti  Bcmk, 
26  Conn.  269;  Reese  v.  BomJc,  etc.,  81  Penn.  St.  78; 
Rider  v.  AUon,  etc.,  R.  R.  Co.,  13  Dl.  516,  520.)  As 
soon  as  the  dividend  was  decUred,  plaintiff's  proportionate 
share  became  absolutely  her  own  property.  {Jones  v.  Terre. 
'  H.,  etc.,  R.  R.,  57  N.  Y.  195, 207;  Hyatt  v,  AUm,  56  id.  553, 
557 ;  King  v.  Paterson,  etc.,  R.  R.  Co.,  29  N.  J.  L.  82 ;  Caa^ 
penter  v.  iT.  Y.  <6  N.  H.  R.  R.,  5  Abb.  Pr.  277;  HiU  v. 
Newichawcmick  Co.,  8  Hun,  459 ;  Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17 ;  Ma/rch  v.  Eastern  R.  R.  Co.,  43  N.  H.  515 ; 
Le  Roy  v.  Olc^  Ins.  Co.,  2  Edw.  Ch.  657 ;  MaUer  of  Le 
Blanc,  14  Hun,  8 ;  75  N.  Y.  598 ;  Lowene  v.  Fvre  Ins.  Co., 
6  Paige,  482 ;  Eing  v.  Paterson,  etc.,  R.  R.,  29  N.  J.  L.  88 ; 
Hodsdon  v.  CopeUmd,  16  Me.  314.)  An  action  at  law  will  lie 
against  defendant  for  the  recovery  of  plaintiffs  property  re- 
ceived by  him.  {KcmcY.  Bloodgood,  7  Johns.  Oil.  90;  Eing  v. 
Palerson,  etc.,  R.  R.  Co.,  29  N.  J.  L.  506 ;  Le  Roy  v.  Olobe  Ins. 
Co.,  2  Edw.  Ch.  651 ;  Matter  of  Le  Blanc,  14  Hun,  8 ;  /S  (7., 

75  N.  Y.  598;  Moses  v.  Macfwrlam.,  2  Burr,  1010;  Eddy  v.  Smith, 
18  Wend.  489 ;  Bud  v.  Boughton,  2  Den.  94  ;  Barnes  v.  Joh/nr 
son,  84  Dl,  95;  Hathwway  v.  Toum  of  C,  62  N.  Y.  447; 
Ca^usidiere  v.  Beers,  1  Abb.  Ct.  App.  Dec.  333, 336 ;  Mason  y. 
Waits,  17  Mass.  563 ;  Pierce  v.  Craft,  12  Johns.  90 ;  Cary 
V.  Curtis,  3  How.  [U.  S.]  247 ;  Tugman  v.  iTa^i  /SC^Ap.  Cb., 

76  N.  Y.  207,  210 ;  Ela  v.  Eopress  Co.,  29  Wis.  611 ;  Enapp 
V.  J5i>»«,  50  N.  H.  476 ;  PlaU  v.  iS&w^,  14  Abb.  Pr.  178 ; 
Johnson  v.  First  Na£l  Bank,  6  Hun,  124 ;  68  N.  Y.  616 ; 
Hodsdon  v.  Copdand,  16  Me.  814.)  Plaintiff  may  recover  of 
defendant  damages  for  the  wrongful  de.3ntion  of  her  property. 
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{Bot/ce  V.  Brochway^  31  N.  Y.  490, 493 ;  CM  v.  Dows,  9  Barb. 
242 ;  Carver  v.  Creque^  48  N.  Y.  385.)  The  question  of  de- 
fendant's knowledge  of  plaintiffs  rights  cannot  affect  her  right 
to  recover.  (  Van  Schaick  v.  Niaga/ra  F,  Ins.  Co.y  68  N.  Y. 
434 ;  Bh.  of  U.  8.  v.  Dams,  2  Hill,  452 ;  The  DutiUed  Spir- 
itSj  11  Wall.  356,  366.)  It  was  error  to  dismiss  the  com- 
plaint upon  the  ground  that  the  corporation,  or  the  other  stock- 
holders, should  have  been  joined  as  parties  defendant.  (Code 
of  Civil  Proc,  §  499 ;  Palmer  v.  Davis,  28  N.  Y.  242 ;  Fox 
V.  JHoyer,  54  id.  126 ;  Van  Deusen  v.  Youngs  29  Barb.  9 ; 
Ahbe  V.  Clark,  31  id.  238 ;  Leamtt  v.  Fisher,  4  Duer,  1.) 

John  E,  BurriU  for  respondent.  Even  if  plaintiff  was  a 
stockholder,  and  entitled  as  such  to  dividends,  still  this  gave 
her  no  right  to  recover  from  the  defendant  any  of  the  dividends 
received  by  him  on  his  stock,  even  if  they  were  in  excess  of 
what  he  was  rightfully  entitled  to  receive.  {French  v.  FvUer, 
23  Pick.  108;  Patrick  v.  Metcalf,  37  N.  Y.  332;  BuUerworth 
V.  Gould,  41  id.  450 ;  Decker  v.  SaUsrrujm,  59  id.  275 ;  Hathar 
way  V.  Tison,  54  id.  655 ;  llodsdon  v.  CopeUmd,  16  Me.  314 ; 
Smith  V.  Poor,  40  id.  415;  Gardiner  v.  PoUard,  10  Bosw. 
674,  693 ;  Heath  v.  Erie  Co.,  8  Blatchf .  393 ;  Bobvuson  v. 
Smith,  3  Paige,  222 ;  Smith  v.  Hwrd,  12  Mete  371 ;  AbboU 
V.  Merriam,  8  Cush.  588 ;  AUen  v.  Curtise,  26  Conn.  457.) 
Until  plaintiff  had,  in  a  proper  action,  enforced  her  claim  to 
be  a  stockholder,  and  compelled  the  corporation  to  admit  her, 
she  could  not  enforce  rights  peculiar  to  stockliolders,  especially 
as  against  third  persons,  acknowledged  and  admitted  by  the 
corporation  to  be  stockholders.  {Heath  v.  Erie  Co.,  8  Blatchf. 
348 ;  B^k  of  Comm^rc^s  Appeal,  73  Penn.  St.  59.) 

Rapallo,  J.  The  plaintiff  claimed  that  she  was  entitled  to 
thirty  shares  of  $100  each,  of  the  capital  stock  of  the  New  York 
&  Fort  Lee  Eailroad  Company,  by  virtue  of  a  payment  of  $3,- 
000  made  by  her  on  the  6th  of  November,  1863,  to  the  treasu- 
rer pro  te^m.  of  the  company,  upon  which  payment  such  treas- 
urer delivered  to  her  a  certificate  to*  the  effect  that  she  had 
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sabscribed  for  said  shares  and  had  paid  $3,000  therefor,  and 
would  thereby  be  entitled  to  said  shares  on  complying  with 
the  conditions  of  the  charter,  which  certificate  had  been  lost. 
No  certificate  of  the  stock  had  ever  been  issued  to  her,  but,  on 
the  contrary,  her  demand  for  one  was  not  complied  with,  nor 
was  it  shown  that  she  was  credited  with  the  shares  on  the 
stock  ledger  of  the  company. 

In  December,  1871,  there  was  received  by  the  company  a 
large  amount  in  cash  and  securities  for  a  lease  of  its  road.  A 
resolution  was,  on  the  15th  of  December,  1871,  adopted  by  the 
board  of  directors  authorizing  a  dividend  of  the  cash  which  had 
been  so  received  among  the  stockholders  of  the  company,  and 
on  the  19th  of  December,  1871,  a  further  resolution  was 
adopted  authorizing  the  division  of  the  securities  pro  rata 
among  such  stockholders.  * 

The  plaintiff*  claimed  that  in  paying  the  cash  dividend,  and 
in  distributing  the  securities,  the  company  ignored  her  rights 
as  a  stockholder,  and  paid  the  whole  of  the  cash  dividend,  and 
distributed  all  the  securities,  to  and  among  other  persons  who 
assumed  to  own  and  hold  all  of  the  capital  stock  of  the  com- 
pany, whereby  they  received  a  larger  proportion  of  said  divi- 
dends than  that  to  which  they  would  have  been  entitled  if  the 
shares  claimed  by  her  had  been  taken  into  the  account.  That  in 
this  way  the  d*ef  endant,  who  was  one  of  the  shareholders  recog- 
nized by  the  company,  received  a  dividend  upon  his  shares 
exceeding  by  the  sum  of  $14,000  and  upwards,  in  cash  and 
securities,  the  proportion  to  which  he  would  have  been  entitled 
had  the  plaintiflPs  shares  participated,  and  that  she  was  entitled 
to  recover  this  sum  of  the  defendant  as  money  had  and  received 
to  her  use. 

The  defendant  disputed  the  claim  of  the  plaintiff  to  the 
shares  in  question,  claiming  that  they  were  the  same  which  had 
been  surrendered  long  before  the  making  of  the  dividends,  and 
moved  for  a  nonsuit  on  the  ground  that  the  plaintiff  had  shown 
no  title  to  the  shares  claimed  by  her ;  also  on  the  ground  that 
even  if  she  had  shown  herself  entitled  to  the  shares,  this  action 
could  not  be  maintained.     The  court  dismissed  the  compltdnt 
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without  specifTing  upon  which  of  these  grounds  it  based  its 
decision. 

We  are  of  opinion  that  the  complaint  was  properly  dismissed 
on  the  second  ground  stated,  and  it  is,  therefore^  not  necessary 
to  consider  whether  enough  was  shown  to  require  the  submis- 
sion to  the  jury  of  the  question  of  the  plaintifi's  ownership  of 
the  shares.  The  defendant,  in  receiving  the  dividends  paid  to 
him,  did  not  act,  or  assume  to  act,  in  behalf  of  the  plaintifiE,  or 
to  represent  the  shares  claimed  by  her,  or  to  receive  any  divi- 
dends payable  thereon.  He  received  only  the  dividends  de- 
clared and  admitted  by  the  company  to  be  due  him  on  his  own 
shares,  his  title  to  which  shares  is  not  disputed,  and  in  which 
the  plaintiff  claims  no  interest.  The  amount  which  he  received 
was  paid  to  him  in  his  own  right  and  was  conceded  by  the 
company  t&  be  due  to  him.  There  was  no  privity  between 
him  and  the  plaintiff.  The  complaint  alleges  that  the  company, 
in  making  the  dividend  and  distributing  the  securities,  disre- 
garded and  ignored  the  rights  of  the  plaintiff.  Her  remedy, 
if  she  was  wrongfully  exduded  from  the  rights  of  a  stodc- 
holder,  was  against  the  company,  and  she  was  not  entitled  to 
follow  the  assets  of  the  company  into  the  hands  of  parties  to 
whom  it  had  made  payments,  and  to  recover  her  dividends 
from  them,  until,  at  least,  she  had  established  her  right  as  a 
creditor  of  the  company,  and  exhausted  her  Ibgal  remedies 
against  it.  She  could  not,  in  the  first  instance,  resort  to  a  com- 
mon-law action  against  the  persons  whom  the  company  had 
recognized  as  its  only  stockholders,  to  recover  a  portion  of  the 
dividends  admitted  to  be  due  and  actually  paid  to  them  in 
their  own  right,  and  try  her  title  to  the  shares  in  actions 
against  them.  As  an  action  for  money  had  and  received,  the 
case  falls  directly  within  the  principle  of  BuUerwarth  v.  Gould 
(41  N.  T.  450),  even  if  the  plaintiff  had  established  a  clear 
legal  title  to  the  shares,  and  a  right  of  action  against  the  com- 
pany for  the  dividends  thereon.  The  defendant  received  the 
dividends,  claiming  them  as  his  own,  and  under  no  pretense  of 
authority  from  the  plaintiff,  and  the  payment  was  made  to  him 
in  recognition  of  his  title  thereto  as  his  own,  and  did  not  pur- 
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port  to  discharge  the  company  from  it.8  liability,  if  any,  to  the 
plaintiff,  and  the  case  cited  as  well  as  the  prior  cfU9e  of  Patrick 
V.  MeteoLf  (37  N.  T.  332)  holds  in  express  terms  that  under 
snch  cireomstances  there  is  no  trust  and  no  implied  promise  to 
pay  the  money  to  the  plaintiff.  It  cannot  be  said  that  the 
title  to  the  money  or  securities  distributed  was  in  the  plaintiff, 
for,  in  the  first  place,  she  was  not  an  admitted  stockholder  of 
the  company ;  but  if  she  had  been,  she  had  no  title  to  the 
assets  which  would  enable  her  to  follow  them  into  the  hands 
of  third  persons.  The  title  to  them  was  in  the  corporation 
until  they  were  distributed,  and  then  it  passed  to  the  distribu- 
tees. If  she  has  any  claim  it  is  against  the  company  for  not 
setting  off  to  her  the  proportion  to  which  she  claims  to  have 
been  entitled,  or  for  not  recognizing  her  as  a  stockholder. 
There  is  no  precedent  for  an  action  like  the  present,  though 
there  have  been  many  cases  in  which  corporations  have  wrong- 
fully refused  to  recognize  the  rights  of  persons  claiming  to  be 
stockholders.  If  the  plaintiff  had  been  an  admitted  stock- 
holder and  a  dividend  had  been  declared  upon  her  shares  with 
the  others,  and  the  amount  of  the  dividend  had  been  placed 
in  the  hands  of  a  third  party  for  distribution,  the  case  would 
be  within  some  of  the  authorities  cited,  in  which  it  was  held 
that  a  trust  was  created  in  favor  of  the  stockholder  to  whom 
the  dividends  were  due,  and  that  they  could  follow  the  fund 
in  the  hands  of  the  party  who  had  thus  received  it,  or  his 
transferee.  {LeRoy  v.  Globe  Ins.  Co.^  2  Edw.  Ch.  657 ;  In  re 
LeBlcmc^  75  N.  T.  598.)  But  the  distinction  between  tliose 
cases  and  the  present  is  very  dear.  The  company  does  not 
appear  to  have  declared  any  dividend  upon  the  shares  claimed 
by  the  plaintiff,  nor  to  have  paid  any  thing  to  the  defendant 
as  a  dividend  upon  those  shares,  or  for  the  purpose  of  being 
paid  to  the-  holder  of  such  shares,  but,  as  aUeged  in  the  cx)m. 
plaint,  to  have  ignored  that  the  shares  were  outstanding,  and 
the  claim  of  the  plaintiff  thereto. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Fbedbriok  GeiB)  Appellant,  v.  John  Topping,*  BeBpondent. 

The  Supreme  Court  has  no  power  to  grant  an  order,  on  application  of  the 
referee  in  an  action,  requiring  the  plaintiff  to  pay  the.referee^s  fees  and 
take  up  the  report. 

M  aeems  that  as  referees  act  voluntarily,  their  rights  are  to  be  enforced 
according  to  the  principle  of  the  law  of  contracts. 

It  seetM,  also,  that  a  referee  is  not  bound  to  part  with  his  report  without 
payment  of  his  legal  fees,  and  when  he  has  his  report  ready  within  the 
statutory  time  and  offers  to  deliver  it  on  payment  of  such  fees,  the  offer 
will  be  deemed  a  sufficient  delivery  to  prevent  a  forfeiture  of  fees 
declared  by  section  1019  of  the  Code  of  Civil  Procedure. 

Fiwher  v.  Eaab  (56  How.  Pr.  218),  S.  C.  (58  id.  221),  Adama  v.  Hopkins  (6 
Johns.  252),  Ou^&rhout  v.  Day  (9  id.  114),  distinguished. 

(Submitted  November  9, 1880 ;  decided  November  80,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  BujBEalo,  made  June  14,  1880,  aflfinning 
an  order  of  Special  Term.  Said  order  was  granted  on  motiqn 
of  a  referee  appointed  in  this  action,  and  directed  the  plaintiff 
to  take  up  said  referee's  report,  and  pay  to  him  his  fees  within 
twenty  days,  etc. 

Frederick  R.  M(vrch  for  appellant.  A  notice  pursuant  to 
the  Code  of  Procedure,  if  no  stipulation  of  waiver  is  entered 
into,  is  all  that  is  required  to  end  a  reference.  {BaUou  v. 
FarsonSj  55  N.  Y.  673.)  The  referee  forfeits  his  fees  if  he 
fa.ils  to  deliver  his  report  within  sixty  days  from  the  time  the 
action  is  finally  submitted,  if  any  steps  are  taken  by  either 
party  indicating  a  desire  to  proceed  as  though  no  reference 
had  been  ordered.  (26  How.  Pr.  164,  409 ;  Code  of  Civil 
Proc.,  §  1019.)  A  report  made  after  notice  to  end  the  refer- 
ence is  irregular,  and  will  be  set  aside  on  motion.  {Livings- 
ton V.  Chidney^  25  How.  Pr.  1,  7 ;  Litch  v.  Brotkerson^  id. 
407.)  When  the  referee  neglects  to  either  file  or  deliver  his 
report  pursuant  to  statute,  and  either  party  serves  a  notice  as 
required  by  section  1019  of  the  Code  of  Civil  Procedure,  the 
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action  most  proceed  as  if  the  reference  had  not  been  directed. 
{NUea  V.  Maynalrdy  28  How.  Pr.  390 ;  Qregory  v.  Ccrrydon^ 
10  Abb.  [N.  S.]  289.) 

George  Wing  for  respondent.  The  notice  served  by  defend- 
ant's attorney  upon  the  attorney  for  the  appellant,  notifying 
him  that  he  elects  to  end  the  reference,  was  ineffectual  for  that 
purpose,  the  referee  having  made  and  signed  his  report  within 
the  sixty  days  given  him  by  statute.  {Qitackenitish  v.  John- 
son, 55  How.  Pr.  94 ;  Waters  v.  Shepard,  14  Hun,  223.)  The 
referee  has  a  lien  upon  the  report,  and  cannot  be  compelled  to 
deliver  it  until  his  fees  are  paid.  {OU  v.  Schroeppd^  3  Barb. 
63 ;  Fisher  v.  Radh,  58  How.  Pr.  227.) 

Eapallo,  J.  We  are  of  opinion  that  the  court  below  had 
no  power  to  make  the  order  requiring  the  plaintiff  to.  pay  the 
referee's  fees  and  take  up  the  report.  We  find  no  authority 
holding  that,  on  a  summary  application  made  by  a  person  not 
a  party  to  the  action,  the  court  can  order  one  of  the  parties  to 
pay  him  a  sum  of  money  for  servicer  rendered  in  the  action. 
The  only  authority  cited  by  the  appellant  is  Fischer  v.  Radh 
(56  How.  Pr.  218,  and  58  id.  221).  In  that  case  it  was  one  of  the 
terms  of  the  order  granting  the  reference,  assented  to  by  the 
party  applying  for  it,  that  in  a  certain  event  he  should  pay  the 
referee's  fees.  That  event  having  occurred,  the  court  ordered 
him  to  perform  the  previous  order,  to  which  he  had  assented, 
or  be  attached  for  contempt.  The  order  was  reversed  in  this 
court  on  the  ground  that  the  non-payment  of  the  money 
was  not  a  contempt  for  which  a  party  could  be  imprisoned. 
The  power  to  order  the  payment  was  not  passed  upon,  but  if  it 
had  been  discussed,  would  have  presented  a  different  question 
from  that  raised  on  this  appeal.  The  orda*  in  that  case  simply 
required  the  party  to  comply  with  terms  which  had,  with  his 
assent,  been  imposed  upon  him  by  a  previous  order,  as  a  condi- 
tion of  obtaining  relief  for  which  he  applied  to  the  court,  and 
the  motion  was  made  by  a  party  to  the  action.  The  present 
case  contains  no  such  feature.    It  was  a  compulsory  order  to 
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which  the  party  had  not  assented  and  was,  in  effect,  a  Bummary 
judgment  withoat  action,  founded  on  the  implied  obligation  of 
the  plaintiff  to  pay  the  referee  for  his  services.  Although  the 
referee  may  be  regarded,  in  some  respects,  as  an  officer  of  the 
court,  we  are  not  aware  that  it  has  ever  been  the  practice  to 
proceed  in  this  summary  manner  to  enforce  payment  of  the 
fees  of  the  clerk,  sheriff,  stenographer  or  referee  rendering 
services  in  a  litigation.  We  find  no  precedent  for  sudi  a  pro- 
ceeding. In  the  cases  in  which  it  was  determined  that  an 
attorney  was  liable  to  the  sheriff  for  his  fees,  the  question  arose 
in  actions  of  assumpsit  by  the  sheriff  against  the  attorney. 
{Adams  v.  HqpkmSj  5  Johns.  252 ;  Ousterhout  v.  Day^  9  id. 
114.)  In  Jvdson  v.  Oray  (11  N.  Y.  408)  it  was  decided  that 
referees  do  not  belong  to  the  class  of  officers  to  whom  attorneys 
are  liable  for  services  in  the  suit.  In  that  case  the  referee 
brought  his  action  against  the  attorney.  In  Perhma  v.  Taylor 
(19  Abb.  Pr.  146, 148),  Eobbbtson,  Oh.  J.,  says :  That  it  could 
hardly  be  maintained  that  a  referee  could  apply  for  process 
of  contempt  against  a  party  to  compel  payment  of  his  fees. 
That  hfs  protection  lay  in  refusing  the  reference  if  the  parties 
were  not  responsible,  or  in  enforcing  payment  by  action  if  they 
were,  and  this  we  regard  as  the  correct  view.  Bef  erees  are  not 
bound  to  serve,  but  act  voluntarily,  and  their  rights  are  to  be 
enforced  according  to  the  principles  of  the  law  of  contracts. 

The  referee  undoubtedly  was  not  bound  to  part  with  the 
report  without  payment  of  his  legal  fees,  and  where  a  referee 
has  his  report  ready  within  the  statutory  time  and  offers  to 
deliver  it  on  payment  of  his  legal  fees,  such  offer  should,  we 
think,  be  deemed  a  sufficient  delivery  to  prevent  the  forfeiture 
of  fees  declared  by  section  1019  of  the  Code  of  Civil  Procedure. 
,  (  Waters  v.  Shepherd^  14  Hun,  223.)  Where  the  non-delivery 
or  non-filing  of  the  report  is  caused  by  an  illegal  demand  of 
excessive  fees,  and  brings  about  a  termination  of  the  reference 
by  notice,  it  is  a  serious  question  whether  the  referee  should 
not  justly  lose  his  fees,  though  perhaps  the  better  practice 
would  be  to  tender  the  legal  fees  or  demand  that  they  be 
taxed.    These  questions,  however,  need  not  now  be  definitely 
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decided  as  the  order  of  the  General  Term  must  be  reversed  on 
the  ground  of  want  of  power  of  the  Special  Term  to  make  the 
order  for  payment. 

Orders  of  General  and  Special  Terms  reversed,  without  costs. 

All  concur. 

Orders  reversed. 


John  H.  Bebgen,  Appellant,  v,  Honoba  TJrbahn,  Executrix, 

etc,  et  al..  Respondents. 

Where  in  an  action  to  foreclose  a  mortgage,  which  by  its  terms  was  given 
to  secure  the  payment  of  moneys  as  specified  in  the  condition  of  a  bond, 
the  defense  of  payment  is  interposed,  the  non-production  of  the  bond  by 
the  plaintiff  is  evidence  of  the  discharge  of  the  mortgage  debt;  and  if 
unexplained  is  conclusive  against  plaintiff's  right  to  recover. 

Chodhue  v.  Berrien  {2  Sandf.  Ch.  630),  distinguished. 

(Submitted  November  10, 1880 ;  argued  November  80, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13, 1879,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  entered  at 
Special  Term. 

This  was  an  action  to  foreclose  a  mortgage.  The  material 
facts  appear  in  the  opinion. 

John  H.  Bergeffh^  appellant  in  pereon.  The  mortgage  is 
equally  good  with  or  without  a  bond,  and  plaintiff  is  entitled 
to  a  decree  of  foreclosure,  whether  a  bond  exists  or  not.  {Oood- 
hue  V.  Berrien^  2  Sandf.  Ch.  680.) 

James  Eschwege  for  respondents.     The  bond  being  absent, 
the  mortgage  will  be  presumed  to  have  been  paid.    {Balder 
V.  Snyder,  6  Barb.  68  ;  Flagg  v.  E^uder,  1  Bradf.  198.) 
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Danfojbth,  J.  Whether  we  take  the  pleadings  as  they  are 
Bet  forth  ia  the  record,  or  as  they  would  have  been  if  actually 
amended  in  pursuance  of  the  order  of  the  trial  judge, -can. 
make  no  difference  with  the  result.  Jn  either  case  the  plaint- 
iff failed  to  make  out  a  cause  of  action.  The  complaint  sets 
out  a  bond  and  mortgage,  and  alleges  default  in  the  payment 
of  the  sum  secured  thereby.  The  court  allowed  the  plaintiff 
to  amend  that  pleading  '^  by  striking  out  all  the  allegations  as 
to  a  bond  and  setting  forth  the  mortgage  produced  in  evidence ; 
whereupon,"  as  the  case  states,  "  defendants,  by  leave  of  the 
court,  amended  the  answer  by  setting  up  payment  of  this  mort- 
gage." No  formal  amendment  of  either  pleading  seems  to 
have  been  made ;  yet  evidence  of  payment  was  offered,  and, 
although  objected  to,  it  was  not  upon  the  ground  that  such 
issue  was  not  within  the  pleadings,  and  it  is  now  too  late  to 
raise  that  question.     (  Vocrhees  v.  Burcha/rd,  65  N.  Y.  98.) 

The  learned  trial  judge  came  to  the  conclusion  that  the  de- 
fense was  made  out ;  the  judges  of  the  General  Term  were  of 
the  same  opinion ;  and  we  think  the  evidence  permits  no  other. 
Upon  the  plaintiff's  own  showing  he  was  not  entitled  to  re- 
cover. It  was  provided  that  the  mortgage  should  "cease, 
determine  and  be  void "  upon  the  "  payment  of  the  money 
mentioned  in  the  condition  of  the  bond "  referred  to  in  the 
mortgage ;  the  covenant  recited  was,  that  the  money  should  be 
paid,  "  as  mentioned  and  expressed  in  the  condition  of  the 
bond,"  and  it  is  only  upon  default  in  such  payment  that  the 
mortgage  can  be  enforced.  The  plaintiff  closed  his  case  with- 
out producing  the  bond  or  accounting  for  its  absence,  and 
thereupon  the  record  states,  the  "  defendant  called  for  die 
production  of  the  bond  recited  in  the  mortgage,  which  plaint- 
iff £uled  to  produce,  stating  that  it  was  not  in  his  possession." 
It  is  apparent,  from  the  terms  of  the  mortgage,  that  the  bond 
was  the  principal  thing,  and  the  mortgage  a  mere  incident. 
If  the  bond  had  been  paid,  the  mortgage  was  of  no  avail ;  if  it 
had  been  transferred,  it  carried  with  it  the  security  afforded 
by  the  mortgage,  and  when  the  plaintiff  admitted  that  it  was 
not  in  his  possession,  and  said  nothing  in  explanation  of  his 


1880.]  National  Bank  of  Newbubgh  v.  Bigleb  et  al.       51 


Statement  of  case. 


failure  to  produce  it,  the  trial  need  have  gone  no  further.  For 
as  well  by  the  allegations  in  the  complaint,  the  recital  in  the 
mortgage,  and  the  admission  of  the  plaintiff,  there  was  origi- 
nally a  bond,  but  which,  as  to  him,  must  be  deemed  to  have 
been  canceled,  and  the  main  &ct  of  indebtedness  was  therefore 
nnproven.  The  learned  counsel  for  the  appellant  now  con- 
tends, however,  that  "the  mortgage  is  equally  good  with  or 
without  a  bond;  that  in  either  case  he  is  entitled  to  a  de- 
cree of  foreclosure,"  and  in  support  of  this  position  cites  the 
case  of  Ooodhue  v.  Berrien  (2  Sandf.*  Oh.  630).  It  is 
inapplicable ;  there  the  mortgage  was  given  to  secure  sundry 
liabilities  incurred  for  the  mortgagor.  This  appeared  by  its 
terms ;  and  although  it  also  referred  to  a  bond  it  was  proven 
that  no  bond  was  in  fact  given.  The  case  now  in  hand  con- 
tains neither  of  these  facts,  and  is  therefore  subject  to  the  rule 
which  makes  the  non-production  of  the  bond  referred  to  in  the 
mortgage  evidence  of  the  non-existence  or  discharge  of  the 
mortgage  debt,  and  when  unexplained  is  conclusive  against  the 
plaintiff's  right  to  recover.  {Jackson  v.  WUlard,  4  Johns.  43 ; 
Zanffdon  v.  Buely  9  Wend.  80 ;  Merritt  v.  Bartholick^  36  N. 
Y.  44.)  Other  circumstances  appearing  in  evidence,  and  lead- 
ing to  the  same  conclusion,  are  considered  by  the  learned 
judges  of  the  court  below  and  need  not  be  repeated. 

The  judgment  should  be  aflirmed. 

All  concur. 

Judgment  aflSrmed. 


The  National  Bank  of  Nbwbuboh,  Bespondent,  v.  James 

Bigleb  et  al.,  Appellants. 

a  mortga^  was  ezecated  to  M.  and  S.,  who  were  oopartnen,  doing  basinefls 
under  the  firm  name  of  M.  &  Co.  It  was  expressed  In  the  condition  of 
the  mortgage  that  it  was  intended  among  other  things,  "  as  a  continuing 
security  and  indemnity  "  to  the  mortgagees  *'  for  and  against  all  liabili- 
ties they  then  had  incurred  or  might  thereafter  incur  as  indorsersi 
acceptors  or  sureties  in  any  form,  "  for  J.  B.,  one  of  the  mortgagors,  or 


52       National  Bank  op  Newburgh  v,  Bigleb  et  al.  [Noy^ 

■  ■■  —  t  ■ 

Statement  of  case. 

the  firm  of  J.  B.  &  Co.  HM^  that  the  mortgage  included  not  merelj 
such  liabilities  as  were  incurred  by  the  mortgagees  jointly  as  copartners* 
but  such  as  were  incurred  bj  either  of  them,  separately  and  individ- 
ually. 

After  the  delivery  of  the  mortgage  M.  died ;  by  the  articles  of  copartner- 
ship it  was  stipulated  that  in  case  of  the  death  of  one  of  the  partners,  the 
survivor  should  continue  to  carry  on  the  business  for  the  benefit  of  both 
parties,  for  a  time  specified  after  such  death.  HM,  that  the  authority 
thus  conferred,  if  valid  and  operative  (as  to  which  quoBre),  did  not 
authorize  the  survivor  to  bind  the  estate  of  the  deceased  by  new  accom- 
modation indorsements,  nor  did  it  permit  and  make  valid  an  indorsement 
of  the  firm  executed  by  the  survivor  as  a  renewal  of  an  indorsement 
made  in  the  life-time  of  the  deceased,  and  with  his  assent. 

kt  the  time  of  the  death  of  M.  plaintiff  held  the  paper  of  J.  B.  & 
Co.,  indorsed  by  M.  &  Co.  to  a  large  amount.  Upon  the  request  of 
B.  ft  Co.  and  with  the  concurrence  of  6.  and  the  assent  of  the  execu- 
tors of  M.,  an  arrangement  was  made  to  the  efiloct  that  the  mortgage 
should  be  assigned  to  plaintiff  that  the  paper  held  by  the  latter 
should  be  protested  at  maturity,  and  as  each  note  matured,  J.  B.  &  Co. 
should  make  a  new  note  for  the  same  amount,  to  be  indorsed  by  S.  and 
discounted  by  plaintiff,  the  proceeds  to  be  credited  to  8.,  and  there- 
with he  was  then  to  take  up  the  old  note  and  pledge  it  to  plaintiff  as 
security  for  the  new  one ;  it  being  the  intention  of  the  parties,  as  the 
court  found,  that  the  paper  so  held  at  the  death  of  M.  was  not  to  be  paid 
or  extinguished,  but  kept  alive  against  all  the  parties.  This  arrange- 
ment was  carried  out  HM^  that  it  did  not  operate  as  a  payment  of  the 
notes  secured  by  the  mortgage  ;  that  no  presumption  of  payment  arose 
from  the  taking  of  the  renewal  notes ;  also  that  the  assignment  trans- 
ferred to  plaintiff  the  right  to  enforce  the  mortgage  security. 

R  seems,  that  plaintiff,  had  there  been  no  agreement,  would  have  been 
equitably  entitled  to  an  assignment  of  the  mortgage. 

Also,  held,  that  the  mortgage  was  not  one  of  indemnity  merely,  but  was  a 
security  as  well,  against  all  liabilities,  and  that,  therefore,  it  was  not 
essential  to  a  recovery  to  show  that  damages  had  been  sustained;  that  the 
right  of  the  mortgagees  to  resort  to  the  security  arose  when  their  lia- 
bility, as  indorsers,  was  fixed. 

The  distinction  between  a  covenant  to  secure  against  liability  and  one  to 
indemnify  against  damages  by  reason  of  non-performance  of  some  speci- 
fied act,  pointed  out. 

Some  drafts  drawn  by  J.  B.  &  Co.  and  indorsed  by  M.  &  Ca,  before  the 
death  of  M.,  were  taken  up  with  the  proceeds  of  new  drafts,  indorsed  by 
S.,  and  discounted  by  plaintiff,  who  received  the  old  drafts  in  pled[|^  under 
the  agreement  Held,  that  the  transactions  were  renewals,  not  payments, 
and  that  at  least  the  liability  of  S.  on  the  new  paper  was  suflicient  to 
make  the  mortgage  available  to  the  plaintiff  as  security  therefor. 

B  seems,  that  the  right  of  a  debtor  making  a  payment  to  direct  upon  which 
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one  of  Beveral  distinct  liabilitiee  or  demands,  ?ield,  by  his  creditor,  it  shall 
be  applied,  mast  be  exercised  at  the  time  of  payment;  if  he  makes  a  pay- 
ment without  directing  at  the  time  as  to  its  appropriation,  the  money 
becomes  absolately  the  property  of  the  creditor  and  he  may  apply  it  as 
he  chooses. 

So,  where  the  debtor  assigns  property  as  collateral  secniity  generally  with- 
out dictating  upon  what  demand  its  proceeds  shall  be  applied,  he  cannot 
bind  the  creditor  by  any  subsequent  direction,  but  the  latter  may  apply 
such  proceeds  to  any  of  the  demands  held  by  him  which  are  due  at  the 
time  the  money  is  received. 

Defendant  M.  A.  B.  who  owned  an  undivided  interest  in  the  mortgaged 
premises  joined  in  the  mortgage  ^  security  for  J.  B.  &  Ca ;  it  was  claimed 
on  her  behalf  that  the  arrangement  with  the  plaintiff  for  renewals 
ox>erated  as  an  extension  of  the  time  of  payment ;  that  after  the  death  of 
M.  no  effectual  consent  to  an  extension,  binding  the  firm  of  M.  &  Co., 
could  be  given,  and  that  thereby  the  liability  of  M.  &  Ca  was  released. 
Hdd,  untenable,  as  no  valid  agreement  extending  the  time  of  payment 
of  the  original  notes  was  shown. 

Where,  in  an  agreement  for  an  extension  of  the  time  of  payment  made 
between  a  creator  and  the  principal  debtor,  the  right  to  proceed  against 
the  surety  is  reserved,  such  agreement  is  held  to  be  conditional  upon 
the  assent  of  the  surety,  and  he  is  not  discharged  thereby. 

(Argued  November  10,  1880 ;  decided  November  HO,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  'judicial  department,  entered  upon  an 
order  made  July  18,  1879,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury.     (Mem.  of  decision  below,  18  Hun,  400.) 

This  action  was  brought  to  foreclose  a  mortgage. 

The  material  facts  appear  in  the  opinion 

Theodore  F.  MiUer  for  appellants.  The  dissolution  of  the 
partnership  of  David  Moore  &  Co.  by  the  death  of  Moore  put 
an  end  to  the  authority  of  the  survivor  to  bind  the  firm  by  any 
new  engagement.  (  Van  J^ewren  v.  Pwrmdee^  2  N.  Y.  624, 
583;  Nad.  Bk.  v.  N(yrton,  1  Hill,  672;  MiUa/rd  v.  Thome, 
66  N.  T.  402 ;  Bloodgood  v.  Braen,  8  id.  362 ;  Collyer  on 
Part.,  p.  170,  note  3 ;  Powell  v.  Smith,  8  Johns.  250 ;  With- 
erhy  v.  Momn,  11  id.  518 ;  Rodman  v.  Hedden,  10  'Wend.  498 ; 
H(me  V.  Buff.,  N.  Y.  <&  Erie  R.  R.,  37  N.  Y.  297;  DoolitOe 
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V.  Dwiffhtj  2  Mete.  561 ;  Zee  v.  Clarkj  1  Hill,  56;  Drake  v. 
Pc/rter^  13  Hun,  662 ;  RecUyr^  etc.,  v.  EigginSy  48  N.  T.  537 ; 
Barnard  v.  CampbeUy  55  id.  456,  464.)  The  law,  in  the  ab- 
sence of  directions,  applies  a  general  payment,  so  as  to  release 
a  security.  {Dows  v.  Moorewood^  10  Barb.  183.)  A  debtor 
who  pays  money  to  a  creditor  has  the  right  to  direct  how  the 
payment  shall  be  applied.  {HaU  v.  Constant,  2  Hall,  209 ; 
SUme  Y.  Seymour,  15  Wend.  19 ;  19  id.  19 ;  9  Wheat.  720 ; 
Pattison  v.  BhU,  9  Cow.  747 ;  Sheppa/rd  v.  Steele,  43  N.  Y. 
61 ;  Matthews  v.  Sheehan,  69  id.  585,  590 ;  Wheeler  v,  Ifew- 
boiddj  16  id.  392,  398.)  A  surety  to  a  surety,  so  far  as  the 
creditor  is  concerned,  has  all  the  rights  of  a  surety.  (-3^.  Y. 
State  Bk.  v.  Fletcher,  5  Wend.  89.)  The  contract  of  a  surety 
is  strictly  construed  in  his  favor,  and  will  not  be  extended  to  a 
case  not  clearly  within  its  terms,  and  the  bank's  dealings  clearly 
released  this  defendant.  {Moore  v.  Paine,  12  Wend.  123; 
Oramt  v.  Smith,  46  N.  Y.  96 ;  Ducker  v.  Rapp,  67  id.  464 ; 
Bush  V.  Lathrop,  22  id.  535.)  Plaintiff  having  assented  to  an 
extension  of  the  time  of  payment  to  the  principal  debtors  of  the 
whole  of  their  debt  after  the  death  of  David  Moore,  this,  in  the 
absence  of  any  person  authorized  or  competent  to  represent 
him,  discharged  his  estate,  and  the  liability  of  David  Moore  & 
Co.  as  a  firm.  {Place  v.  McRwain,  38  N.  Y.  99 ;  Pulmam  v. 
Lewis,  8  Johns.  382 ;  Myers  v.  Willey,  5  Hill,  463 ;  Pellows  v. 
J^rentiss,  3  Denio,  518 ;  Bangs  v.  Mosher,  23  Barb.  478 ;  Fisher 
V.  Marvin,  27  id.  159 ;  Hubbard  v.  Gumey,  64  N.  Y.  466 ; 
Calvo  V.  Dames,  73  id.  211.)  After  the  death  of  David  Moore, 
his  representatives  became  qv,a^  sureties  to  the  plaintiff  Ste- 
vens. (Cosgrove  v.  TaUm^n,  67  N".  Y.  95 ;  Jf^at'l  Bk.  v.  Nor- 
ton, 1  Hill,  572 ;  Story  on  Partnership,  §  343 ;  Parsons  on  Part- 
nership, 352.) 

F.  A. ^Brewster  for  plaintiff,  respondent.  Taking  a  new 
note,  even  that  of  a  third  person,  is  not  payment  of  a  pre-exist- 
ing debt,  unless  so  intended.  Where  the  intention  to  keep  the 
original  debt  alive  appears  aflSrmatively,  such  intention  must 
prevail  over  any  presumption  arising  out  of  any  changes  in  the 


1880.]  National  Bake  of  Newbuboh  v,  Bigleb  et  al.       55 


Statement  of  case. 


notes  or  other  evidences  of  the  debt.  (Tdbey  v.  Barber^  5 
Johns.  68 ;  Highland  Bk.  v.  Dvhois^  6  Denio,  558 ;  Nod  v. 
Murray^  13  N.  T.  167 ;  HUl  v.  Beebe^  id.  556 ;  BaieB  v.  Roae- 
cranSy  37  id.  410 ;  Jogger  Iron  Co.  v.  Walker^  76  id.  521 ;  Fddr 
man  v.  Beier^  78  id.  298.)  Taking  new  notes  for  the  mort- 
gage debt  did  not  discharge  the  mortgage.  When  the  new 
paper  falls  due  and  is  not  paid,  the  creditor  may  resort  to  the 
mortgage  which  was  given  for  the  original  debt.  {Chapma/rt 
V.  JenkinSy  31  Barb.  164 ;  Pond  v.  CUvrk^  14  Conn.  334 ; 
GrosJyy  v.  Grafts,  5  Hun,  327 ;  69  N.  T.  607 ;  Nightingale  v. 
Chaffee,  11  E.  I.  609 ;  S.  (?.,  23  Am.  Eep.  531.)  The  case 
is  the  same  in  substance  and  principle  as  if  the  mortgage  had 
been  made  directly  to  the  plaintiff,  upon  the  familiar  principle 
of  equity  that  the  creditor  is  entitled  to  all  the  securities  given 
by  the  principal  debtor  to  his  surety.  (  Vail  v.  Foster^  4  Comst. 
312;  Curtis  v.  Tyler,  9  Paige,  432,  note,  p.  435;  Moore  "^^ 
PoMie,  12  Wend.  123 ;  Croshy  v.  CrafU,  6  Hun,  327 ;  69  N. 
Y.  607.)  The  indorsement  of  Stevens  individually  upon  the 
notes  of  Bigler,  after  the  death  of  Moore,  for  the  purpose  of 
protecting  tiie  indorsements  of  D.  Moore  &  Co.,  were  within 
the  scope  and  intent  of  the  indemnity  of  the  mortgage  in  ques- 
tion. {Hill  V.  Packard,  5  Wend.  376 ;  Buffalo  City  Bk,  v. 
H(ma/rd,  35  N.  Y.  500;  Staals  v.  Howlett,  4  Denio,  559,  566; 
CoUyer  on  Partnership,  §  345.)  The  right  of  a  debtor  making 
a  payment,  to  direct  the  application  of  such  payment,  must  be 
exercised  at  the  time  the  payment  is  made.  (Am.  Lead.  Cas. 
294 ;  Field  v.  Holland,  6  Oranch,  8 ;  Harding  v.  Tift,  75 
N.  Y.  461 ;  AUen  v.  Culver,  3  Denio,  284.) 

A.  8.  Cassedy  for  defendant,  respondent.  Sureties  are  enti- 
tled to  the  benefit  of  all  securities  which  may  have  been  taken 
by  any  one  of  theqi  to  indemnify  himself  against  their  joint 
liabilities  for  their  principal.  The  security  taken  by  one  inures 
to  the  benefit  of  all.  {Elwood  v.  Dezendoirf,  5  Barb.  398 ; 
HiR  V.  Packard,  5  Wend.  376.)  A  creditor  shall  have  the 
benefit  of  any  collateral  securities  which  the  principal  debtor 
has  given  to  the  surety,  or  person  standing  in  the  situation  of 
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surety,  for  his  indemnity.  {Maure  v.  Harrison^  1  Eq.  Gas. 
Abr.  73 ;  Curtis  v.  Tyler,  9  Paige,  432 ;  Wriffht  v.  Morley,  11 
Ves.  22 ;  JBL  of  Attbum  v.  Thorp,  18  Johns.  505 ;  4  Kent, 
307  [6th  ed.] ;  1  Story's  Equity,  §§  502, 638 ;  Orosh/  v.  CraftSy 
12  N.T.  Sup.  Ct.  [Hun]  327;  4  N.  Y.  312;  7  Paige,  627;  3 
Sandf .  Ch,  428 ;  9  Paige,  432 ;  £mk  v.  Botifflas,  4  Watts  [Pa.], 

95.) 

• 
FmoH,  J.  The  mortgage,  which  is  the  subject  of  the 
present  controversy,  was  given  by  the  defendants,  James 
Bigler  and  wife,  and  Mary  Augusta  Bigler,  to  David*  Moore 
and  Halsey  R.  Stevens.  The  latter  were  copartners,  doing 
business  under  the  name  of  David  Moore  &  Co.  The  con- 
dition of  the  mortgage  expresses  that  it  was  intended  as  a  con- 
tinuing security  to  said  David  Moore  and  Halsey  R.  Stevens, 
for  all  present  or  future  indebtedness  of  James  Bigler,  or  J. 
Bigler  &  Co.  to  them,  and  as  a  continuing  security  and 
indemnity  to  said  David  Moore  and  Halsey  R.  Stevens,  for 
and  against  all  liabilities  they  then  had  incurred,  or  might 
thereafter  incur,  as  indorsers,  acceptors,  or  sureties,  in  any 
form,  for  the  said  James  Bigler,  or  J.  Bigler  &  Co.  The 
General  Term  held  that  the  security  thus  provided  extended 
not  merely  to  such  liabilities  as  were  incurred  by  the  two 
mortgagees  jointly  and  as  partners  constituting  the  firm  of 
David  Moore  &  Co.,  but  also  to  such  as  were  incurred  by 
either  Moore  or  Stevens,  separately  and  individually.  We 
accept  that  construction  as  correct.'  If  the  intention  had  been 
to  limit  the  protection  to  the  partnership  solely,  the  mortgage 
would  naturally  have  been  given  to  David  Moore  &  Co.  But 
the  partnership  name  ia  entirely  omitted,  and  this  omission,  at 
a  time  when  all  the  liability  incurred  by  the  indorsers  was  that 
of  the  firm,  indicates  strongly  a  purpose  to^extend  the  security 
beyond  the  partnership,  and  far  enough  to  embrace  its  individ- 
ual members.  Protection,  too,  was  to  be  secured  to  the  mort- 
gagees against  liability  incurred  for  Bigler  &  Co.  in  "  any 
form,"  and  that  broad  phrase  is  significant  of  an  intention  to 
shield  both  of  the  mortgagees  in  whatever  form  or  manner. 
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and  whether  as  joint  or  several  promisors  they  became  liable 
for  the  debts  of  the  maker  of  the  mortgage.  The  language 
chosen  is  not  necessarily  restricted  to  joint  liabilities.  The 
conjunction  '^  and  "^  bends  always  to  the  manifest  intention, 
and  may  even  be  replaced  by  the  disjunctive  "  or."  Then,  too, 
the  mortgage  was  to  be  a  ^^  continuing  "  security,  and,  there- 
fore, presumably  intended  to  reach  and  cover  the  possible 
emergency  of  the  death  of  one  of  the  mortgagees  and  a 
separate  liability  of  the  survivor.  The  evident  purpose  on 
both  sides  was  to  provide  for  complete  and  full  security  to  the 
mortgagees  against  liabilities  incurred  by  either  as  well  as  by 
both,  and  such  evident  intention  must  prevail  where  not 
necessarily  opposed  and  contradicted  by  inflexible  terms,  point- 
ing to  a  different  purpose. 

Some  time  after  the  execution  and  delivery  of  the  mortgage, 
and  on  the  9th  of  September,  1877,  David  Moore  died.  The 
contingency  of  a  dissolution  of  the  partnership  by  the  death  of 
one  of  its  members  was,  to  a  certain  extent,  foreseen  and  pro- 
vided for  in  the  articles  of  partnership.  It  was  stipulated  that 
in  such  event  the  surviving  partner  should  continue  to  carry 
on  the  business  for  the  benefit  of  both  parties  until  the  first 
day  of  February  next  ensuing  after  the  decease  of  either.  It 
is  perhaps  not  necessary  to  determine  fully  the  scope  or  validity 
of  this  provision.  The  doubt  expressed  in  Hoes  v.  Hardin 
(79  N.  T.  85),  as  to  how  far  a  person  may  contract  for  the  care 
of  his  property  after  his  death,  need  not  be  solved  in  this  case. 
The  contract  here  was  certainly  intended,  in  some  degree,  to 
supplant  and  modify  the  legal  rules  which  restrain  the  action 
of  the  survivor.  To  carry  on  the  business,  involved,  of  neces- 
sity, the  right  to  contract  to  a  needful  extent  new  liabilities 
and  to  make  new  agreements,  plainly  within  the  ordinary  scope 
of  the  business  and  essential  to  its  successful  management. 
But  the  authority  thus  conferred,  if  held  to  be  operative, 
would  not  authorize  the  survivor  to  bind  the  estate  of  the  de- 
ceased partner  by  new  accommodation  indorsements,  because 
such  would  be  outside  of  the  business  and  beyond  its  scope, 
and  dependent  upon  a  consent  which  could  no  longer  be  given. 
SiCKBLS— Vol  XXXVIII.        8 
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And  even  as  to  indorsements  of  that  character,  existing  prior 
to  the  dissolution  by  the  death  of  Moore,  and  made  in  his  life- 
time with  his  assent,  we  are  not  prepared  to  say  that  the -au- 
thority of  the  articles  would  permit  renewals,  and  make  valid 
an  indorsement  of  the  firm  executed  by  the  survivor ;  and  this 
for  the  reason  that,  if  David  Moore  had  lived,  the  renewal  in- 
dorsements would  have  required  his  sanction,  because  beyond 
the  scope  of  the  partnership  business.  To  such  transactions 
the  authority  did  not,  by  its  terms,  extend,  and  the  consent 
necessary  to  justify  them  as  partnership  obligations  was  ren- 
dered impossible  by  the  death  of  Moore.  The  rights  of  tlie 
plaintiff,  therefore,  cannot  be  upheld  by  the  argument  on  its 
behalf,  drawn  from  the  peculiar  provisions  of  the  articles  of 
partnership. 

At  the  date  of  David  Moore's  death  the  Bank  of  Newburgh 
held  the  paper  of  J.  Bigler  &  Co.,  indorsed  by  David  Moore 
&  Co.,  to  the  amount  of  $91,600,  soon  to  mature.  It  was  evi- 
dent that  the  pressure  of  this  large  indebtedness,  if  it  should 
fall  upon  the  debtor  firms  at  once,  would  crush  them  both. 
Bigler  &  Co.  had  a  large  claim  against  the  city  of  New  York, 
to  which  they  looked  as  a  resource  for  the  payment  of  the 
debt.  But  help  from  that  direction  could  only  come  slowly, 
and  would  require  time.  The  creditor  bank  was  willing  to 
grant  delay,  but  doubtful  of  the  safety  of  such  action,  and  fear- 
ful, with  the  timidity  of  capital,  of  legal  questions  and  compli- 
cations. But  upon  the  request  and  with  the  concurrence  of 
Bigler  &  Co.  on  the  one  hand,  and  Stevens,  the  survivor  of 
David  Moore  &  Co.  upon  the  other,  and  with  the  assent  of  the 
executors  of  Moore,  an  arrangement  was  made,  out  of  which 
grows  the  first  serious  question  on  this  appeal. 

That  arrangement  was  in  substance,  that  the  mortgage  given 
by  the  Biglers  to  David  Moore  and  Halsey  Stevens  should  be* 
assigned  by  the  latter,  and  the  executors  of  the  former  to  the 
Bank  of  Newburgh ;  that  the  paper  held  by  the  b^nk  should 
be  protested  at  maturity,  and  the  liability  of  the  indorsers 
fixed ;  thereupon,  as  each  note  matured,  Bigler  &  Co.  were  to 
make  a  new  note  of  the  same  amount,  Stevens  was  to  indorse 
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it,  the  bank  to  discount  it,  crediting  the  proceeds  to  him,  and 
with  such  proceeds  he  was  then  to  take  up  the  old  note,  and 
pledge  it  to  the  bank  as  security  for  the  new  paper  discounted. 
This  plan  was  carried  out  in  detail  except,  perhaps,  as  to  some 
paper  which  may  require  separate  consideration. 

It  is  claimed  by  the  appellants  that  this  arrangement  operated 
as  a  payment  of  the  notes  secured  by  the  mortgage,  and  the 
bank,  therefore,  had  no  right  to  foreclose. 

There  are  several  satisfactory  answers  to  such  a  view  of  the 
transaction.  The  trial  judge  has  found,  as  a  fact,  that  it  was 
the  intention  of  all  parties  to  the  transaction,  that  the  notes 
and  drafts  held  by  the  bank  at  the  death  of  Moore  were 
not  to  be  paid  or  extinguished,  but  were  to  be  kept  alive 
against  all  the  parties  thereto.  The  evidence  abundantly  sus- 
tains this  finding.  In  the  face  of  such  a  fact  no  presumption 
of  payment  can  flow  from  the  taking  of  the  renewal  notes. 
(iVW  V.  Murray,  13  N.  Y.  167 ;  HiU  v.  JBeebe,  id.  656 ;  Bates 
V.  liosekranSy  37  id.  410 ;  Jogger  Iron  Co.  v.  Walker,  76  id. 
521 ;  Feldman  v.  Beter,  78  id.  298.)  Indeed,  not  only  the 
substance,  but  the  form  of  the  transaction  tended  to  that  result. 
When  the  liability  of  the  indorsers  was  fixed  they  had  the . 
right  to  take  up  the  notes  and  hold  them,  and  their  collateral 
mortgage  against  the  makers.  Just  that  the  survivor  did,  and 
thus  possessed  of  the  notes  and  mortgage,  and  the  right  to 
enforce  them  against  the  makers,  transferred  all  those  rights  to 
the  bank.  There  was,  therefore,  no  payment  or  discharge  of 
the  original  indebtedness  as  against  the  makers  of  the  notes, 
either  in  fact  or  form.  Nor  was  there,  in  truth,  any  sujeh  dis- 
charge even  of  the  liability  of  Moore  &  Co.  That  firm  took 
up  the  paper  with  the  proceeds  of  renewals  discounted  by  the 
bank,  and  whatever  might  be  said  as  to  the  right  of  the  sur- 
vivor to  make  such  renewals  and  thereby  bind  the  partner- 
ship, it  is  at  least  certain  that  they  did  not  constitute  a  pay- 
ment which  would  discharge  the  liability  of  Moore  &  Co.  The 
new  notes  indorsed  by  Stevens,  so  far  from  working  a  dis- 
charge of  that  liability,  were  merely  so  many  broken  promises 
to  pay  the  debt,  and  it  is  immaterial  whether  they  were  in 
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truth  those  of  the  firm  or  of  Stevens  alone.  In  nlBither  case 
did  they  constitute  a  payment,  {Jogger  Iron  Co.  v.  WdUcer^ 
supra.)  If  it  be  argued  that  since  there  was  in  fact  no  pay- 
ment by  Moore  <&  Co.  they  could  not  be  said,  by  taking  up  the 
notes,  to  have  acquired  the  rights  against  the  makers  which 
they  assumed  to  transfer  to  the  plaintiff,  the  answer  is  that 
Bigler  <&  Co.  cannot  rai^e  the  question.  As  to  them,  the 
original  notes  were  taken  up  by  the  indorsers,  and  pledged 
with  the  collateral  to  the  plaintiff,  even  though,  as  between  the 
indorsers  and  the  bank,  certain  equities  grew  out  of  the  form 
of  the  transaction  with  which  the  makers  were  not  concerned. 
But  even  if  by  a  technical  and  arbitrary  construction  founded 
upon  the  form  which  the  transaction  was  made  to  assume,  it 
could  justly  be  said  that  Moore  &  Co.  were  released  from 
their  liability  to  the  bank,  that  was  only  so  upon  the  condition 
that  their  collateral  as  an  effective  security  should  be  vested  in 
*  the  bank,  and  with  the  entire  right  which  they  themselves  had 
to  enforce  it.  Such  a  discharge  of  Moore  &  Co.  could  of 
course  work  no  release  of  the  assigned  security.  And  besides 
the  transaction,  taken  as  a  whole,  is  plainly  supported  by  the 
principle  that  the  creditor  is  equitably  entitled  to  hold  and 
enforce  the  security  held  by  the  sureties,  and  may  do  so  inde- 
pendently of  the  question  whether  such  sureties  are  in  fact 
released  or  not.  The  assignment  of  the  mortgage  to  the 
Newburgh  bank,  which  was  the  voluntary  act  of  Stevens  and 
the  executors  of  Moore,  merely  accorded  to  the  plaintiff  its 
equitable  right  to  the  security  held  by  Moore  &  Co.  as  sureties, 
and  tQ  the  enforcement  of  the  same.  The  assignors  did 
simply  what  they  might  have  been  compelled  to  do,  and 
the  plaintiff,  holding  the  security  of  the  sureties,  had  the  right 
to  enforce  it,  as  has  been  done  in  this  action.  (  VaM  v.  Foster, 
4  Comst.  312 ;  Curtis  v.  Tyler,  9  Paige,  432 ;  Moore  v.  PaJme, 
12  Wend.  123 ;  Croslyy  v.  Crafts,  5  Hun,  327  ;  affirmed,  69 
K.  T.  607 ;  P(ynd  v.  Cl-arJce,  14  Conn.  334 ;  Chapman  v. 
Jenkins,  31  Barb.  164 ;  Nightingale  v.  Chaffee,  11  E.  I.  609.) 
The  force  of  this  position  is  sought  to  be  broken  by  the  learned 
counsel  for  the  appellants  by  the  suggestion  that  the  rule  is 
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only  invoked  in  cases  where  it  is  called  for  by  some  equitable 
consideration,  and  he  examines  the  authorities  from  that  stand- ' 
point.  It  is  quite  true  that  in  most,  if  not  all  the  cases,  some 
circumstance,  like  the  insolvency  or  discharge  of  the  surety, 
was  the  occasion  of  applying  the  principle.  Such  circumstance 
added  point  and  force  to  the  justice  of  tlie  rule,  but  did  not 
furnish  its  reason.  Its  true  basis  is  not  to  be  found  in  the 
different  and  varying  circumstances  of  the  cases,  but  in  the 
equitable  consideration  common  to  them  all,  that  the  securities 
in  the  hands  of  the  sureties  have  been  appropriated  by  the 
debtor  for  the  payment  of  the  debt,  and  constitute  a  trust  for  its 
better  security  which  equity  will  enforce  for  the  benefit  of  the 
creditor.     (  Vail  v.  Foster^  and  Oroshy  v.  CraftSy  supra.) 

It  is  further  argued,  as  an  answer  to  plaintiffs  right  to  fore- 
close, that  the  contract  evidenced  by  the  mortgage  is  one  of 
indemnity  merely,  and  tliat,  as  no  property  or  assets  of  Moore 
&  Co.  have  gone  to  the  payment  of  the  debt,  they  have  suffered 
no  damages  and,  therefore,  cannot  utilize  their  collateral,  or 
•authorize  their  assignee  to  do  so.  But  the  contract  is  not  one 
of  indemnity  merely.  The  mortgage  was  made  as  a  continu- 
ing security  for  all  present  and  future  indebtedness  of  J.  Big- 
ler, or  J.  Bigler  &  Co.,  and  as  a  continuing  security  amd  indem- 
nity to  the  mortgageesyi?r  and  against  aU  liabilities  they  have 
or  may  incur  as  indorsers,  etc.  The  rule  gathered  from  the 
cases  is  that  where  indemnity  only  is  expressed,  damages  must 
first  be  sustained  before  a  recovery  can  be  had.  {Trinity 
Church  V.  HiggvnSj  48  N.  Y.  537.)  But  thie  mortgage  in  the 
present  case  was  given  as  security  and  indemnity  against  all 
liability.  The  authorities  on  the  subject  are  not  harmonious. 
{Cho/oe  V.  ninmam,j  8  Wend.  452;  Aberdeen  v.  Bla/Ucmar^  6 
Hill,  324;  ChurchiU  v.  Eunt^  3  Den.  SH  ;  Gilbert  Y.Wvman, 
1  Comst.  550 ;  Sedg.  on  Damages,  650.)  In  the  case  last  cited, 
the  conflict  of  opinion  is  said  to  be  reconciled  by  keeping  in 
view  the  distinction  between  an  affirmative  covenant  for  a  spe- 
cific thing,  and  one  of  indemnity  against  damage  by  reason  of 
the  non-performance  of  the  thing  specified.  And  the  distinc- 
tion is  illustrated  by  a  comparison  of  the  conditions  of  the 
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boiidfl  which  had  been  subjected  to  judicial  discussion.  Where 
*  the  indemnity  provided  is  against  a  *'  charge,"  or  "  fixed  legal 
liability,"  the  obligee  is  to  be  saved  from  the  thing  specified, 
and  the  right  of  action  becomes  complete  on  the  defendant's 
failure  to  do  the  particular  thing  he  agreed  to  perform :  while, 
on  the  other  hand,  where  the  covenant  is  for  indemnity  only, 
and  against  resultant  damages,  these  must  be  actually  suffered 
before  an  action  can  be  maintained.  The  mortgage  in  the 
present  case  was  given  as  security  for,  and  indemnity  against, 
all  liabilities,  then  or  afterward  incurred,  and  the  right  of 
Moore  &  Co.  to  resort  to  their  security  arose  the  moment  their 
liability  as  indorsers  was  fixed. 

We  have  alluded  to  the  fact  that  some  paper  held  by  the 
plaintiff  was  arranged  in  a  manner  different  from  the  rest,  and 
the  appellants  now  claim  that  it  should  have  been  taken  out  of 
the  operation  of  the  mortgage,  and  that  the  court  erred  in 
refusing  to  do  so. 

A  draft  of  $2,750,  drawn  by  Bigler  &  Co.  on  MaiUer  &  Quer- 
eau,  and  indorsed  by  Moore  &  Co.,  before  the  death  of  Moore," 
was  held  by  the  plaintiff,  and  was  a  part  of  the  liability  pro- 
tected by  the  mortgage.  This  draft  matured  on  the  15th  of 
September,  a  few  days  aftjer  Moore's  death,  and  was  renewed 
by  a  new  draft  of  Bigler  &  Co.  on  the  same  parties,  indorsed 
by  Stevens.  When  that  draft,  which  was  payable  in  New 
York,  fell  due,  Bigler,  who  happened  to  be  there,  took  it  up  to 
save  protest,  and,  returning  at  once  to  Newburgh,  substituted 
a  new  draft,  which  the  plaintiff  discounted.  It  is  quite  evi- 
dent that  this  transaction  was  merely  formal,  and  was  adopted, 
under  the  general  arrangement,  as  a  renewal  rather  than  a  pay- 
ment. 

The  draft  of  $15,000  was  drawn  by  Bigler  &  Co.  on  Mail- 
ler  &  Quereau,  indorsed  by  D.  Moore  &  Co.  and  William  O. 
Mailler  ife  Co.,  and  was  arranged  in  the  same  way  with  the 
mass  of  the  paper  held  by  the  bank,  except  that  it  was  taken 
up  by  Mailler  &  Co.,  the  last  indorsers,  with  the  proceeds  of  a 
similar  renewal,  and  then  pledged  to  the  bank.  When  Mailler 
&  Co.  took  up  this  draft  the  liability  of  Moore  &  Co.,  the  prior 
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indorsers,  remained,  and  was  fixed  by  protest,  and  the  pledge 
of  the  old  acceptance  to  the  bank  preserved  to  the  pledgee  the 
liability  of  Moore  &  Co.,  and  the  right  to  the  protection  of 
the  mortgage.  Both  of  these  original  drafts,  as  well  as  their 
renewals,  were  produced  in  evidence  by  the  plaintiff,  and,  in 
any  event,  the  liability  of  Stevens  upon  the  new  paper  was 
sufficient,  under  the  construction  we  have  put  upon  the  contract, 
to  make  the  mortgage  available  for  these  drafts  to  the  plaint- 
iff. 

The  defendants  also  claim  that  a  payment  of  about  $44,000 
to  the  bank  should  have  been  applied  according  to  the  direc- 
tions of  Bigler  &  Co.  The  facts  were,  that  Bigler  held  a  judg- 
ment in  May,  1876,  against  the  city  of  New  York,  which  he 
assigned,  by  an  assignment  absolute  in  form,  to  the  extent  of 
$60,000,  to  the  plaintiff.  The  evidence  shows  that  the  assign- 
ment was  intended  as  a  general  security  to  the  bank  for  Big-' 
ler's  indebtedness,  but  was  delivered  without  any  express  con- 
dition, and  without  any  direction  of  the  assignor  as  to  tlie 
application  of  its  proceeds.  This  judgment  was  afterward 
reversed,  but  the  litigation  ended  in  a  compromise,  to  which 
Bigler  assented,  by  which  the  smn  in  question  was  received  by 
the  attoniey  prosecuting  the  proceedings,  and  paid  over  by 
him  to  the  plaintiff  as  the  owner  of  the  claim.  Before  such 
payment  Bigler  formally  demanded  that  the  amount  received 
should  be  applied  on  certain  specified  debts,  which  the  bank 
refused,  and,  as  matter  of  fact,  applied  some  part  of  it,  at  least, 
upon  debts  of  Bigler  which  were  not  within  the  protection  of 
the  mortgage  in  suit.  It  is  the  right  of  a  debtor  making  a 
payment  to  dictate,  when  he  does  so,  upon  what  distinct  and 
separate  liability  or  demand,  held  by  his  creditor,  his  payment 
shall  be  applied.  And  this  is  so  because  he  is  the  sole  master 
of  the  money  which  he  proposes  to  pay,  and  has  the  right  to 
extinguish  with  it  whichever  of  his  liabilities  he  prefers.  In 
the  learned  and  exhaustive  not^  to  the  case  of  Fidd  v.  Hoi- 
landy  in  1  American  Leading  Cases  (p.  362,  *p.  294),  it  is  said : 
"  the  principle  adopted  by  the  common  law  appears  to  be  the 
reasonable  one  that  the  ownership  of  the  money  determines 
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the  right  of  appropriation.  Before  the  money  is  paid,  that  is, 
while  it  belongs  to  the  debtor,  he  may  direct  any  application 
that  he  pleases.  *  *  *  But  if  he  pays  the  money  without 
directing  any  appropriation  the  money  becomes  absolutely  the 
property  of  the  creditor;  and 'being  his  own,  he  may  do  with  it 
what  he  will."  The  difficulty  here  is,  that  when  this  money 
was  paid  to  the  bank  it  was  their  own  mon^y,  and  not  Bigler's. 
He  had  no  ownership  or  control  over  it,  because  he  had  long 
ago  parted  with  the  right  to  receive  it.  Doubtless,  when  he 
assigned  the  judgment  as  a  general  collateral,  he  might  have 
dictated  upon  what  demand  its  proceeds,  when  collected, 
should  be  applied.  Not  having  done  so,  and  having  parted 
with  his  ownership  without  condition,  he  cannot  dictate  what 
the  bank  shall  do  with  its  own  money.  If  property  is  assigned 
as  collateral  security  for  several  debts,  without  direction  at  that 
time  by  the  assignor  as  to  the  application  of  its  proceeds,  the 
creditor  may  apply  the  money  realized  to  any  of  the  notes  that 
are  due  at  the  time  the  money  is  received.  (1  Am.  Lead.  Cas. 
341,  *278;  Field  v.  JSoUandy  6  Crafich,  8.)  The  Special 
Term,  therefore,  committed  no  error  in  refusing  to  disturb  the 
application  by  the  bank  of  the  sum  in  question. 

Two  other  elements  in  the  case  remain  to  be  considered, 
and  have  been  purposely  postponed  for  separate  discussion. 

At  the  death  of  David  Moore  the  Highland  National  Bank 
held  the  paper  of  J.  Bigler  &  Co.,  indorsed  by  David  Moore 
&  Co.,  for  something  over  $50,000.  Nearly  one-half  of  this 
represented  paper  which  Bigler  &  Co.  had  given  to  Moore  & 
Co.  for  lumber  bought  of  the  latter,  and  which  paper  the 
Highland  Bank  had  discounted  for  Moore  &  Co.  The  re- 
mainder consisted  of  the  notes  and  drafts  of  Bigler  &  Co., 
indorsed  by  David  Moore  &  Co.,  for  the  accommodation  of  the 
makers,  and  discounted  also  by  the  Highland  Bank.  That 
corporation  was  a  party  to  the  arrangemient  we  have  described, 
as  made  with  the  Newburgh  Bank,  and  by  agreement  the  two 
were  entitled  to  share  in  the  proceeds  of  the  mortgage  in  certain 
specified  proportions.  The  Highland  Bank,  declining  to  join 
in  the  f oredosure  of  the  mortgage  as  a  party  plaintiff,  was, 
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therefore,  made  a  party  defendant,  ana  appeared  in  the  action 
setting  up  its  ngnts  in  tne  proceeds  ot  the  mortgage.  The 
only  aiHerence  m  tne  position  oi  the  Highland  15ank  from 
that  of  tlie  plamtili  is  found  In  the  fact  that  after  the  death  of 
Moore,  its  paper  made  by  Bigler  &  Co.,  and  bearing  the 
indorsement  of  Moore  &  Co.,  was  renewed  by  new  paper  of 
the  same  makers,  indorsed  by  Stevens  in  the  name  of  D- 
Moore  &  Co.,  except  that  in  one  instance,  he  added  the  indorse- 
ment of  H.  R.  Stevens,  surviving  partner.  The  view  we  have 
taken  ot  the  provisions  of  the  mortgage,  as  protecting  each  of 
the  mortgagees  as  well  as  both,  is  decisive  of  the  rights  of  the 
nighland  Bank.  The  snccessive  renewals  in  no  manner  paid 
or  discharged  the  original  debt ;  the  bank  had  the  right  to 
enforce,  in  equity,  the  collateral  held  by  Moore  &  Co. ;  and 
was  unaffected  by  the  question  whether  Stevens,  as  survivor, 
haa^  or  had  not,  the  right,  by  using  the  firm  indorsement,  to 
bind  the  estate  oi  his  deceased  partner.  If  he  had,  the  indorse- 
ment was  that  of  the  firm  and  was  protected  by  the  mortgage. 
If  he  had  not,  at  least  he  bound  himself  and  so  was  equally 
protected. 

Upon  tbe  whole  case,  as  between  the  banks  on  the  one  hand, 
and  Bigler  &  Co.,  and  Moore  &  Co.  on  the  other,  it  is  impossi- 
ble not  to  see  that  the  contract  and  intention  of  the  parties 
have  been  fairly  carried  out  and  executed  by  the  decree ;  and 
while  it  is  possible  to  raise  technical  difficulties,  yet  none  of 
them  are  such  as  to  require  a  reversal  of  the  justice  which  has 
been  done. 

There  remains  only  the  inquiry  how  the  defendant  Mary  A. 
Bigler  is  affected  by  these  transactions,  and  whether  the  judg- 
ment of  foreclosure  can  stand  as  against  her.  She  owns  an 
undivided  third  part  of  the  property  covered  by  the  mortgage, 
and  jomed  in  its  execution  at  the,  request  of  her  father,  as 
security  for  J.  Bigler  &  Co.  It  is  claimed  upon  these  facts 
that  she  is  surety  to  the  sureties  of  J.  Bigler  &  Co.,  and  has 
all  the  nghts  of  a  surety.  This  is,  perhaps,  an  accurate  state- 
ment of  her  relation  to  the  parties  but  not  quite  of  its  legal 
SicKELs— Vol.  XXXVIII.        9 
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characteristics.    However  that  may  be,  the  argument  presented 
in  lier  behalf  is  sufficiently  plain  and  distinct. 

It  is  insisted  that  the  arrangement  with  the  Newburgh  bank 
for  renewals  operated  as  an  extension  of  the  time  of  payment 
to  the  principal  debtor,  and  thereby  the  liability  of  David 
Moore  &  Co.  as  a  firm  was  released,  and  hence,  no  liability  of 
theirs  remaining,  the  security  for  such  liability  is  discharged . 
It  is  not  denied  that  Stevens  consented,  and  the  executors  of 
Moore  consented,  but  the  argument  is  that  after  the  death  of 
Moore  no  effectual  consent,  binding  the  firm  of  Moore  &  Co., 
could  be  given.  We  need  not  consider  that  question,  for  the 
very  foundation  of  the  argument  is  wanting.  No  valid  agre^ 
ment  to  extend  the  time  of  payment  of  the  original  notes  is 
shown.  No  such  fact  is  found  by  the  court,  and  no  such  re- 
quest to  find  was  made.  The  agreement  with  the  banks  was 
precisely  the  reverse.  The  old  notes  were  protested  and  not 
extended.  They  were  taken  up  by  the  indorsers,  and  the  lia- 
bility of  the  makers  to  them  was  transferred  to  the  bank  with- 
out any  agreement,  express  or  implied,  for  an  extension  of  that 
liability.  In  neither  of  the  agreements  of  April  2d  or  April 
10th  was  there  any  stipulation  to  give  additional  time  to  the 
makers,  and  wo  cannot  infer  it  from  renewals  which  were  them- 
selves secured  by  the  pledge  of  the  old  paper,  due  and  unex- 
tended,  and  so  by  the  understanding  of  the  parties  intended  to 
remain.  {Cari/  v.  Whitey  62  N.  T.  138 ;  HvXbard  v.  Gumieyy 
64  id.  458.)  Indeed,  it  was  an  essential  part  of  the  transaction, 
expressly  stipulated  between  the  parties,  that  the  banks  might 
proceed  to  enforce  the  collateral  mortgage  whenever  they 
thought  best.  Where  the  right  to  proceed  against  the  surety 
is  thus  reserved,  the  agreement  for  an  extension  of  time  is  held 
to  be  conditional  upon  the  assent  of  the  surety,  and  the  latter 
is  not  discharged.  {CaJmo^  v.  DavieSj  73  N.  Y.  217 ;  Morgcm 
V.  Smithy  70  id.  545.)  In  no  sense,  therefore,  can  it  be  said 
that  there  was  an  extension  of  the  time  of  payment  to  Bigler 
&  Co.  which  operated  to  discharge  Moore  &  Co.,  or  affect  the 
rights  of  Mary  A.  Bigler.  If,  as  respects  this  question,  there 
is  any  difference  in  the  situation  of  the  Highland  Bank  from 
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that  of  the  plaintiflE,  we  are  relieved  from  its  consideration  by 
the  concession,  made  on  the  argument,  that  the  rights  of  that 
bank  should  follow  and  be  determined  by  our  conclusions  as  to 
the  rights  of  the  plaintiff. 

There  is  nothing,  therefore,  in  the  position  of  Mary  A.  Big- 
ler  to  change  or  modify  our  opinion  as  to  the  right  of  the 
plaintiff  to  its  decree  of  foreclosure.  That  judgment  seems  to 
us  just  and  not  open  to  the  objections  which  have  been  urged 
against  it.     It  should,  therefore,  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


"William  Canaday,  Respondent,  v.  Franklin  Kbtjm,  Appel- 
lant. 

In  an  action  to  recover  the  amount  of  a  check  drawn  bj  C,  plaintiff's  as- 
signor, to  the  order  of  defendant,  and  alleged  to  have  been  delivered  to 
the  latter  U\  be  osed  in  purchasing  a  draft  for  the  drawee,  the  defendant 
averred  in  his  answer  that  the  check  was  intended  as  a  pajrment  in  part 
of  a  claim  which  C.  "  morally  owed "  the  defendant,  growing  out  of  a 
fraud  perpetrated  hj  C.  In  inducing  defendant  to  take  a  fraudulent  note ; 
the  alleged  facts  in  reference  thereto  being  set  forth  in  the  answer,  which 
also  averred  that  defendant  settled  the  claim  with  C.  on  his  promise  that 
he  would  at  some  time  pay  the  loss .  On  the  trial,  after  L. ,  as  a  witness  for 
plaintiff,  had  testified  that  the  check  was  given  to  purchase  a  draft,  de- 
fendant's counsel  sought  to  show  by  him;  on  cross-examination,  the  facts 
of  the  fraud  set  forth  in  the  answer ;  this  was  objected  to  and  the  evi- 
dence excluded.  After  defendant,  as  a  witness  in  his  own  behalf,  had 
testified  that  the  check  was  given  as  a  payment  upon  the  claim  arising 
out  of  the  fraudulent  note,  his  counsel  offered  to  prove  by  him  the  trans- 
action in  regard  to  said  note  substantially  as  alleged  in  the  answer.  This 
was  objected  to  and  excluded.  Before  the  court  ruled  upon  the  offer  it 
was  conceded  that  a  release  under  seal,  which  was  produced,  was  exe- 
cuted by  defendant  with  full  knowledge  of  the  facts ;  the  release  recited 
that  in  consideration  of  the  agreement  of  the  other  parties  to  indemnify 
defendant  from  the  debts  of  a  firm  named  during  the  time  he  was  a 
member  he  released  C.  from  all  demands  "by  way  of  checks,  notes  or 
otherwise.*'  Held,  that  the  evidence  offered  was  properly  rejected ;  that 
evidence  of  the  details  of  the  fraud  could  not  legitimately  tend  to 
confirm  defendant's  version. 
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The  evidence  upon  the  crosn^xamination  of  C.  was  also  offered,  for  the 
purpose  of  discrediting  him.  BM,  that  the  rejection  thereof  for  that 
purpose  was  in  the  discretion  <^  the  court,  and  so  was  not  error. 

(Argued  November  11,  1880 ;  decided  December  1, 1880.) 

Appbal  from  judgment  of  the  General  Term  of  the  Su- 
preme Gourty  in  the  third  judicial  department,  entered  upon  an 
order  made  January  28,  1879,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  amount  of  a  check 
drawn  by  Lloyd  Canaday,  plaintiflPs  asBignor,  payable  to  the 
order  of  defendant,  which  the  complaint  alleged  was  delivered 
to  hira  to  be  used  to  purchase  a  draft  to  be  sent  to  the  drawee, 
instead  whereof  defendant  drew  and  retained  the  money.  The 
substance  of  the  answer  and  the  material  facts  appear  in  the 
opinion. 

Hobart  Krum  ior  appellant.  If  Lloyd  Canaday  paid  the 
money  to  defendant  on  account  of  his  moral  obligation  by  rea- 
son of  the  bogus. note^  it  was  a  voluntary  payment  and  cannot 
be  recovered  back.  {Flower  v.  La/tvoe^  69  N.  Y.  603 ;  RcuUroad 
Co.  V.  Marsh,  12  id.  809;  SiUiman  v.  Wing,  7  Hill,  159; 
Quincy  v.  White,  63  N.  Y.  370 ;  Supers  of  Delaware  Co.  v. 
loots,  9  Hun,  527,  531 ;  Sta^ord  v.  Bacon,  1  Hill,  530.)  If 
the  debt  was  discharged  by  operation  of  law,  or  there  was  a 
legal  obstacle  to  its  recovery,  the  moral  obligation  will  support 
a  promise.  {Bendy  v.  Morse,  14  Johns.  468 ;  Bridge  v.  John^ 
son,  5  Wend.  349;  GotUding  v.  Damdson,  26  N.  Y.  614; 
Early  v.  Mahon,  19  Johns.  147 ;  Stea/ms  v.  Ta^ppan,  5  Duer, 
294 ;  Crans  v.  Hunt&r,  28  N.  Y.  394.) 

S.  L.  Mayham  for  respondent.  The  parties  having  reduced 
their  agreement  to  writing,  under  seal,  that  is  the  best  evidence, 
and,  in  the  absence  of  fraud  or  mistake,  the  only  evidence  of 
what  they  intended.  (1  Greenleaf  on  Evidence,  §§  86,  87; 
Lamvent  v.  Hvdson  Biver  Ins.  Co.,  17  N.  Y.  199 ;  Erwvn 
V.  Sduwnders,  1  Cow.  249.)     The  legal  effect  of  this  writing 
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being  a  release,  that  legal  character  or  effect  can  no  more  be 
changed  by  parol  than  can.  its  express  terms.  {Tkarnpsan  v. 
Xetchaniy  8  Johns.  190;  jPaUiaon  v.  BtM^  9  Cow.  747;  Le 
Fwrge  v.  Richeri^  5  Wend.  187.)  Parol  proofs  of  the  acts  of 
parties,  under  a  writing  dear  and  unambiguons  in  its  terms, 
cannot  be  received  to  control  the  construction  of  the  writing. 
{Norton  v.  Woodruff,  2  N.  T.  153;  Giles  v.  Comsix>ok,  4  id. 
270 ;  Clark  v.  Bairdj  9  id.  183.)  A  mere  moral  or  conscien- 
tious obligation,  unconnected  with  a  prior  unextinguished  legal 
or  equitable  claim,  is  not  enough  to  support  a  promise.  {Ude 
V.  Judson,  24  Wend.  99;  Smith  v.  Ware,  13  Johns.  267; 
Oovlding  v.  Davidson,  26  N.  T.  613.)  In  the  admission  or 
rejection  of  immaterial  questions  upon  collateral  matter  on  the 
cross-examination  of  a  witness,  the  judge  may  exercise  a  sound 
discretion,  and  such  exercise  of  discretion  is  not  the  subject  of 
review  on  appeal.  {Great  West.  Turnpike  v.  Loomis,  32  N. 
Y.  127 ;  Ward  v.  The  PeopU,  3  Hill,  396 ;  6  id.  144r-146 ;  La 
Beani  v.  The  People,  34  N.  T.  223.)  The  oflEer  to  prove  a 
parol  contemporaneous  agreement  at  the  time  of  the  execution 
of  the  written  release  in  conflict  with  its  terms,  was  properly 
denied.  (1  Greenleaf  on  Evidence,  §  275 ;  Bush  v.  TvJJy,  49 
Barb.  599.) 

Andbews,  J.  The  issue  formed  by  the  pleadings  was 
whether  the  check  of  Lloyd  Oanaday,  plaintiff's  assignor, 
dated  December  14,  1876,  for  $2,000,  drawn  on  the  Schoharie 
County  Bank,  to  the  order  of  the  defendant,  was  delivered  to 
him  to  be  used  in  purchasing  a  draft  to  be  sent  to  the  drawer, 
or  whether,  as  the  defendant  claimed  in  his  answer,  it  was  in- 
tended as  a  payment  in  part  of  a  claim  of  $5,000,  which  said 
Ganaday  "  morally  owed  "  the  defendant,  growing  out  of  facts 
alleged  therein.  The  facts  so  alleged  were  in  substance, 
that  in  February,  1876,  the  Schoharie  County  Bank  held  a 
note  of  Lloyd  Canaday,  who  was  then  insolvent,  for  $5,000, 
indorsed  by  his  brother,  George  Canaday,  a  man  of  pecuniary 
responsibility,  ^hich  tlie  defendant,  as  president  of  the  bank, 
at  the  request  of  Lloyd  Canaday,  delivered  to  him  before  it 


70  Canaday  v.  Krum.  [Dec, 

1 ,^ 

Opinion  of  the  Court,  per  AHmmEWS,  J . 

became  due,  to  take  to  his  brother,  upon  his  agreement  to  pro- 
cure his  brother's  indoissement  of  another  noto  of  the  same 
amount  in  renewal,  and  deliver  it  to  the  bank  in  place  of  the 
note  so  given  up ;  that  the  plaintiflPs  assignor,  with  the  intent 
to  defraud  the  bank,  made  a  note  for  the  same  amount,  and 
procured  it  to  be  indorsed  by  another  person  of  the  same  name 
as  his  brother,  a  man  without  property  and  insolvent,  and 
imposed  this  note  upon  the  bank  in  renewal  of  the  former  one, 
the  bank  supposing  that  the  indorser  was  the  maker's  brother, 
and  the  debt  was  thereby  lost;  that  defendant  made  good 
the  loss  to  the  bank,  and  afterward  settled  with  Canaday 
the  claim  against  him  arising  out  of  this  transaction,  without 
in  fact  realizing  any  thing  therefrom  but  upon  his  promise  that 
he  would  at  some  time  pay  or  arrange  the  loss.  The  answer 
further  alleges  that  afterward  Lloyd  Canaday  requested  the 
defendant  to  procure  the  bank  to  discount  for  him  notes  to 
the  amount  of  $6,000,  which  he  finally  agreed  to  do  upon  his 
promise  to  pay  out  of  the  proceeds  $2,000  upon  the  claim  on 
the  "bogus"  note,  so  called,  and  that  the  defendant  procured 
the  discount,  and  Canaday  gave  him  the  check  in  question 
in  payment  of  that  sum,  pursuant  to  the  agreement. 

Lloyd  Canaday  and  defendant  were  the  only  witnesses  on 
the  trial.  Canaday's  examination  in  chief  was  confined  to  the 
proof  of  the  agreement  upon  which  the  check  was  given,  as 
alleged  by  him.  The  defendant's  counsel,  on  the  cross-examina- 
tion of  Canaday,  sought  to  show  by  him  the  facts  of  the  fraud 
set  up  in  the  answer,  but  upon  the  objection  of  the  plaintiff 
the  evidence  was  excluded.  Upon  the  conclusion  of  Canaday's 
examination  the  plaintiff  rested,  and  the  defendant  was  sworn 
as  a  witness  in  liis  own  behalf.  He  testified  (in  direct  contra- 
diction of  Canaday)  that  the  check  was  given  as  a  payment  on 
the  claim  arising  out  of  the  fraudulent  note.  He  was  fully 
examined  in  respect  to  the  alleged  agreement  between  him  and 
Canaday  made  prior  to  the  discount  of  the  notes  for  $6,000, 
that  he  should  be  paid  $2,000  out  of  the  proceeds  upon  the 
claim  mentioned.     The  defendant's  counsel  %hen  offered  to 
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prove  by  him  the  transaction  *'  in  regard  to  .the  $5,000  bogus 
note,  for  the  purpose  of  having  the  jury  say  which  of  the  two 
stories  is  the  reasonable  one,"  stating  in  detail  the  facts  which  he 
offered  to  prove  in  substance  as  they  are  alleged  in  the  answer. 
The  plaintiffs  counsel  objected  to  the  proposed  evidence  as 
incompetent  and  inadmissible,  and  upon  the  further  ground 
that  it  appeared  from  the  opening  of  defendant's  counsel  and 
also  from  the  pleadings,  that  the  note  transaction  was  settled 
by  a  release  under  seal.  The  record  states  that  before  the 
court  ruled  upon  the  offer,  it  was  conceded  that  the  release  pro- 
du(!fed  was  executed  at  its  date,  and  that  at  the  time  it  was 
executed  the  parties  "had  full  knowledge  of  the  facts  and 
circumstances  connected  with  what  has  been  called  the  bogus 
note  transaction."  The  release  was  an  instrument  under  seal, 
dated  February  18, 1876,  executed  by  the  defendant  and  by 
Lloyd  Canaday  and  others,  whereby  among  other  things  the 
defendant  in  consideration  (as  the  instrument  recites)  of  the 
agreement  of  the  other  parties  contained  therein  to  indemnify 
the  defendant  against  the  debts  and  liabilities  of  the  finn  of 
"  Iloyd  Canaday  "  of  which  the  defendant  was  a  member,  re- 
leased Lloyd  Canaday  from  all  demands  against  him  "  by  way 
of  checks,  notes  or  otherwise,"  held  by  the  defendant  or  the 
bank.  The  court  sustained  the  objection,  and  rejected  the 
proposed  evidence. 

The  correctness  of  the  ruling  presents  the  only  question  of 
difficulty  on  this  appeal. 

I  am  of  opinion  that  the  evidence  offered  was  properly 
rejected.  The  facts  relating  to  the  fraud  committed  by  Lloyd 
Canaday  were  not  admissible  in  evidence,  unless  they  were 
relevant  to  the  issue,  or  to  some  fact  which  was  itself  rele- 
vant to  the  issue.  The  fraud  in  respect  to  the  former  note 
was  not  a  fact  in  issue.  The  issue  was  whether  the  check  was 
intrusted  to  the  defendant  as  bailee  of  the  drawer,  or  was 
transferred  to  him  in  part  satisfaction  of  a  moral  obligation. 
If  the  defense  had  been  that  the  check  was  made  and  delivered 
in  payment,  in  whole  or  in  part,  of  a  legal  debt  owing  by  the 
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drawer  to  the  defendant^  it  would  doubtless  have  been  eompe* 
tent  for  the  defendant  to  have  proved  that  there  was  a 
debt  which  the  drawer  was  obligated  to  pay.  The  fact  of 
the  existence  of  a  debt  in  the  case  supposed  would  be  so  re- 
lated to  the  fact  of  payment  as  to  be  relevant  to  the  issue. 

So,  also,  in  answer  to  a  claim  that  money  sought  to  be  re- 
covered was  given  in  payment  of  a  debt,  it  would  be  compe- 
tent for  the  plaintiff  to  disprove  the  existence  of  a  debt,  for  if 
there  was  no  debt  to  be  paid  thi«  fact  would  negative,  by  the 
strongest  inference,  the  alleged  payment  set  up  by  the  defend- 
ant. It  would  be  so  contrary  to  common  experience,  that  a 
person  would  part  w^ith  his  property,  in  payment,  when  there 
was  no  debt  or  liability  to  be  paid  or  discharged,  that  the  proof 
of  the  latter  fact  would  afford  the  most  satisfactory  presump- 
tion that  the  transaction,  whatever  it  was,  was  not  a  payment. 

In  this  case  there  was  direct  proof  by  both  parties  of  what 
the  actual  transaction  was  when  the  check  was  given,  and  the 
testimony  of  plaintiff's  assignor  and  defendant  was  irreconcila- 
bly conflicting.  It  was  a  case  where  tlie  court  and  jury  were 
entitled  to  all  the  light  which  could  be  furnished  by  circimi- 
stances  legitimately  bearing  upon  the  point  in  controversy. 
"Would  evidence,  showing  in  detail  the  circumstances  of  the 
gi'oss  fraud  perpetrated  by  the  plaintiff's  assignor  upon  the  de- 
fendant nine  months  before,  legitimately  tend  to  confinn  the 
defendant's  version  of  the  agreement  under  which  the  check 
was  given  ?  It  is  to  be  observed  that  Lloyd  Canaday  did  not 
in  his  evidence  deny  the  original  fraud.  The  transaction  was 
referred  to  by  the  defendant  in  different  parts  of  his  testimony 
as  the  "  bogus  note  "  transaction,  and  the  existence  of  a  moral 
obligation  on  the  part  of  Lloyd  Canaday,  to  indemnify  him,  was 
asserted  by  the  defendant  (as  both  testified),  in  the  negotiation 
in  respect  to  the  discount,  shortly  before  the  check  was  given. 

The  plaintiff's  assignor,  on  his  cross-examination  by  the  de- 
fendant's counsel,  stated  that  he  told  the  defendant  that  he  did 
not  think  he  ought  to  pay  any  part  of  the  $5,000,  "  because  in 
the  settlement  there  had  been  a  balance  due  me,''  referring  to 
the  release.     But  this  evidence  was  called  out  by  the  defendant, 
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and  furnished  no  reason  for  permitting  him  to  go  into  the  evi* 
dence  of  the  details  of  the  original  transaction^  if  on  general 
gronnds  the  evidence  was  irrelevant.  It  is  quite  probable  that 
if  the  defendant  had  been  permitted  to  go  into  the  details  of 
the  fraud,  it  would  have  had  a  material  influence  with  the  jury. 
They  might  have  been  quite  ready  to  punish  the  party  who 
committed  the  fraud  and,  in  their  natural  indignation,  would 
have  been  very  likely  to  have  lost  sight  of  the  only  material 
inquiry,  viz. :  what  was  the  agreement  upon  which  the  check 
was  received  by  the  defendant ;  was  it  given  to  and  taken  by 
him  as  bailee,  or  in  discharge,  or  part  satisfaction  of  a  moral 
duty  to  indemnify  the  defendant?  Upon  this  question  I  do 
not  think  evidence  of  the  details  of  the  fraud  could  have  fur- 
nished any  light.  There  is  no  natural  inference  that  a  man 
who  has  committed  a  fraud  will  endeavor  to  repair  it,  in  the 
absence  of  any  legal  obligation  to  do  so.  Some  men  might  do 
it,  and  others  would  not.  At  all  events  then  there  can  I  think 
be  no  legitimate  presumption  of  the  existence  of  the  particular 
fact  of  payment  from  the  antecedent  fact  that  there  was  a  strong 
moral  obligation  on  the  part  of  the  other  party  to  make  repara- 
tion for  his  gross  wrong,  by  payment  of  the  resulting  loss. 
Take  the  case  before  supposed  of  an  admitted  debt.  Would  it 
be  competent  upon  the  issue,  whether  certain  money  was  re- 
ceived in  payment  of  the  debt,  for  the  party  maintaining  that 
issue  to  show,  as  bearing  upon  the  contested  fact,  that  the  debt 
was  especially  sacred,  and  one  which  the  other  party  was  bound 
to  pay  by  the  strongest  considerations  of  honor  and  duty,  as  well 
as  by  the  obligation  of  law  ?  I  think  not,  and  for  the  reason 
that  no  safe  inference  could  be  drawn  from  such  premises,  and 
that  the  introduction  of  such  an  issue  would  tend  to  mislead 
and  divert  the  attention  of  the  jury  from  the  real  question  in 
the  case. 

*  The  following  authorities  bear  with  more  or  less  directness 
upon  the  question  here  considered.  (1  Greenl.  Ev.,  §  52; 
EUioit  V.  GilbonSy  SI  N.  Y.  67;  Ddby  v.  Ericsson^  45  id. 
786;  Baird  v.  GiJleii^  47  id.  186;  Oreen  v.  DUfbrow^  56  id. 
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334;  Plainer  s.  Plainer^  78  id.  90;  Townsefid-Manfg,  Co. 
V.  Foster^  51  Barb.  346;  Green,  v.  Rochester  Iron  Manfg. 
Co.,  1  Ni  Y.  Sup.  Ct.  [T.  &  C]  5.)  The  claim  that 
the  same  proof  offered  on  the  cross-examination  of  Lloyd 
Canaday,  to  discredit  him,  was  erroneously  excluded,  is 
answered  by  the  cases  of  G.  W,  Turnpike  Co.  v.  Lewis  (32 
K  Y.  127),  Le  Beau  v.  Tlie  PeopU  (34  id.  223). 

The  judgment  should  be  affirmed. 

All  concur,  except  Kapallo  and  Finch,  JJ.,  dissenting. 

Judgment  affirmed. 


John  Ztmmrrman  et  al.,  Respondents,  v.  Prosper  Erhard  et 

al.,  Appellants. 

The  proviBion  of  the  act  of  1833  (chap.  281,  Laws  of  1833)  in  reference  to 
transacting  business  under  fictitious  names,  which  prohibits  a  person 
from  transacting  business  in  the  name  of  a  partner  not  interested  in  the 
business,  and  which  requires  that  where  **h  Co."  is  used  it  shaU  repre- 
sent an  actual  partner,  does  not  apply  to  or  include  the  use  of  the  real 
name  of  an  actual  partner,  although  such  a  paKner  is  under  a  disability 
at  the  time. 

Where,  therefore,  a  firm  is  composed  of  a  husband  and  wife,  the  latter 
being  represented  by  the  "  &  Co."  in  the  firm  name,  in  the  absence  of  any 
intention  to  impose  upon  the  public  by  obtaining  undue  credit,  and  con- 
ceding that  a  married  woman  cannot  be  a  partner  of  her  husband,  this  is 
not  a  violation  of  the  statute. 

Where  separate  purchases  of  goods  are  made  at  different  times  upon  a 
credit  for  a  specified  time,  the  differenfaales  do  not  constitute  an  entire  and 
indivisible  demand,  but  a  cause  of  action  accrues  when  the  term  of  credit 
expires  as  to  any  one  sale,  and  the  vendor  may  bring  separate  actions  for 
each  sale . 

The  pendency  of  an  action,  therefore,  to  recover  for  goods  so  sold  at  one 
date  ia  not  a  defense  to  an  action  for  goods  sold  at  a  subsequent  date. 

The  rendering  of  an  account  by  the  vendor  containing  all  the  items  does 
not  change  the  nature  of  the  contracts,  or  show  that  the  transactions  were 
not  separate  and  distinct. 

(Argued  November  11,  1880  ;  decided  December  1, 1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  July  15,  1879,  affirming  a  judg- 
ment of  the  General  Term  of  the  Marine  Court  of  the  city  of 
New  York,  which  affirmed  a  judgment  in  favor  of  plaintiflEs 
on  trial  before  a  justice  of  said  Marine  Court  without  a  jury. 

This  action  was  brought  to  recover  for  goods  alleged  to  have 
been  sold  and  delivered  to  defendants,  at  diflferent  dates,  by  the 
firm  of  Zimmerman  &  Co.,  composed  of  the  plaintiJffs,  on  a 
credit  of  four  months. 

The  defenses  interposed  and  the  material  facts  are  set  forth 
substantially  in  the  opinion. 

Edward  Van  If  ess  for  appellants.  This  action  could  not  be 
maintained  while  the  first  action  was  pending,  as  the  entire  ac- 
count was  past  due  and  constituted  but  one  cause  of  action.  {Ben- 
dengelw,  Cock%^  19  "Wend.  213 ;  Lane  v.  Cock^  3  Day,  255 ;  Bvm,- 
ndl  V.  Pinto^  2  Conn.  431 ;  Gxienisey  v.  CarveVy  8  Wend.  492 ; 
Stevens  v.  LocJcwoodj  13  id.  644 ;  Hohf  v.  Meyer ^  42  Barb.  270 ; 
Beelanan  v.  Pettier^  15  id.  650 ;  Secor  v.  Sturges^  18  N.  Y. 
657.)  There  cannot  be  such  a  thing  as  a  partnership  between 
a  husband  and  wife,  and  the  use  of  her  name  is  as  much  a  fiction 
in  law  as  if  she  had  no  actual  existence.  (Laws  of  1833,  chap.  281, 
§  1 ;  Sworda  v.  Owe^iy  43  How.  Pr.  176 ;  In  re  Boyle^  1 
Tucker's  Surr.  Rep.  4 ;  In  re  Schlichter^  in  lanhmptcy^  B.  R. 
337 ;  Manhattan  Bank  v.  Thomjpson^  68  N.  Y.  82 ;  Owen  v. 
Cawley^  36  id.  600;  Gorman  v.  Conger j  69  id.  87;  Manches- 
ter V.  ShaleTy  47  Barb.  155 ;  Curtis  v.  Brooks^  37  id.  476 ;  Par- 
sons on  Part.  27;  Bradstreet  v.  Baer^  41  Md.  23;  Losel  v. 
Davidson,  3  Allen,  131;  Wliite  v.  Wager,  25  N.  Y.  328, 
333 ;  Winans  v.  Peebles,  32  id.  423 ;  Curtis  v.  Brook,  37  Barb. 
476;  Ford  v.  Davidson,  3  Allen  [Mass.],  131;  Manhattan 
Bank  v.  Thompson^  58  N.  Y.  82 ;  Scudder  v.  Gori,  18  Abb. 
Pr.  223 ;  Kelso  v.  Tabor,  52  Barb.  125  ;  Loomisy.  Ruck,  56  N. 
Y.  462,  464,  465 ;  Brooni  v.  Taylor,  76  id.  564 ;  Porter  v. 
Mount,  45  Barb.  423  [see  501] ;  Tisdale  v.  Jones,  38  id.  523 ; 
Wrighi  v.  Sculler,   20  N.   Y.  323 ;  Montgomery  v.  SparJde^ 
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31  Ind. ;  In  re  Kinkeady  3  Bissell'B  C.  C.  405 ;  Perkins  v. 
Perkins^  7  Lans.  19.) 

• 

Thomas  F.  Gator  for  respondents.  Chapter  281,  Laws  of  1883, 
is  liiglily  penal,  and  its  provisions  will  not  be  extended.  (  Wood 
V.  Erie  Ry.  Co.^  72  N.  Y.  195, 198.)  A  defendant  is  bound,  when 
pleading  such  a  defense,  to  as  strict  a  rule  of  pleading  as  thougli 
he  were  pleading  the  defense  of  usury,  because  both  defenses  I'est 
upon  the  same  ground,  viz.,  that  the  contract  sued  upon  is  void, 
by  reason  of  the  violation  of  a  penal  statute.  {Manning  v.  Tyler j 
21  K  Y,  567;  i^ay  V.  Griimteedy  10  Barb.  321;  Oould  y. 
Horner^  12  id.  601 ;  Banks  v.  Antwerp^  5  Abb.  Pr.  411 ; 
SinaUey  v.  Doughty^  6  Bosw.  66 ;  Nat,  Bk.  v.  Olcutty  48  Barb. 
256 ;  JVat.  Bk.  of  Auburn  v.  Lewis^  10  Hun,  468 ;  Nat.  Bk. 
V.  Lewis  J  75  N.  Y.  516,  519.)  A  wife  may  legally  be  the  co- 
partner of  her  husband  in  business.  (1  Parsons  on  Contracts^ 
147  [6th  ed.] ;  Meeker  v.  Wrighty  76  N.  Y.  262 ;  Maiteson  v. 
]V.  T.  0.  R.  R.  Co.,  62  Barb.  373 ;  P(mers  v.  Lester,  23  N. 
Y.  529;  3  Kent's  Com.  41;  Ena(pp  v.  Smith,  27  N.  Y.  277; 
BxicUeyv.  Wells,  33  id.  518;  Ahiy  y.  Dayo,  44  id.  343; 
Whedon  v.  Champlain,  59  Barb.  61 ;  Bogert  v.  Gvlick,  45 
How.  385;  Merchant  v.  Bunnell,  3  Keyes,  539 ;  Kluender  v. 
Lyn^h,  4  id.  361 ;  Gage  v.  Duuchy,  34  N.  Y.  293 ;  Adams  v. 
Curtis,  4  Lans.  164 ;  20  Alb.  L.  J.  346 ;  1  Blackstone,  442 ; 
2  id.  182;  In  re  Kinkead,  3  Bissell's  C.  C.  405;  ScoU  v. 
Conway,  58  N.  Y.  619 ;  Better  v.  Rathman,  61  id.  612.) 
The  disability  of  a  /evie  covert  is  a  personal  disability,  and  the 
right  to  plead  the  same  is  a  personal  privilege,  and  no  one  can 
plead  it  for  her.  {Ilier  v.  Staples,  51  N.  Y.  136 ;  Freck- 
ing  V.  RoUaiid,  53  id.  422;  Smith  v.  Bumming,  61  id.  249.) 
The  former  action  was  no  bar.  {Secor  v.  Sturges,  16  N.  Y. 
548 ;  Staples  v.  Goodrich,  21  Barb.  317 ;  2  Hilt  340.) 

Miller,  J.  The  defendants  interpose,  as  a  defense  to  the 
plaintiffsj  demand,  that  the  plaintiffs  were  not  copartners,  and 
that  the  plaintiff  John  Zimmerman  did  business  under  the 
i>anie  of  "J.  Zimmerman  &  Co.;''  that  the  words  "&  Co.'* 
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do  not  represent  any  real  party,  and  that  the  same  are  used  in 
violation  of  chapter  281,  Session  Laws  of  1833,  which  pro- 
vides tliat ''  no  person  shall  transact  business  in  the  name  of  a 
partner  not  interested  in  hiis  firm ;  and  when  the  designation 
*and  Company,'  or  '&  Oo/  is  used,  it  shall  represent  an 
actual  partner  or  partners."  The  defense  rests  upon  the  sup- 
position that  Mary  Zimmerman,  the  wife  of  the  plaintiff  John 
Zimmerman,  was  intended  by  the  words  "&  Co."  and  that 
no  partnership  can  exist  between  husband  and  wife,  and,  there- 
fore, the  use  of  the  words  was  illegal  and  a  violation  of  the 
statute.  That  plaintiffs  were  husband  and  wife  is  only  estab- 
lished by  the  testimony  of  John  Zimmerman  that  the  finn 
was  composed  of  himself  and  his  wife,  Mary  Zimmerman. 
Whether  Mary  was  the  wife  of  John  Zimmennan  at  the  time 
of  the  sale  is  not  shown ;  nor  is  there  any  finding  or  request 
to  find  to  that  effect.  But  assuming  the  proof  on  this  subject 
was  suflicient,  we  think  the  use  of  the  words  "  &  Co."  for  the 
name  of  the  wife  was  not  a  violation  of  the  statute  cited. 

The  provision  in  question  is  highly  penal  and  will  not  be  ex- 
tended. It  was  intended  to  prevent  the  use  of  the  name  of  a  per- 
son not  interested  in  a  firm,  and  thus  inducing  a  false  credit  to 
which  it  was  not  entitled.  ( Wood  v.  £rie  By.  Co,^  72  N. 
Y.  196,  198.)  It  does  not  apply  to,  and  is  not  intended  to  in- 
clude the  use  of  a  real  name  of  an  actual  partner,  even  although 
such  partner  was  under  a  disability  at  the  time.  The  use, 
therefore,  of  the  name  of  a  feme  covert^  as  one  of  a  firm, 
where  there  was  no  intention  to  impose  upon  the  public  by 
obtaining  undue  credit,  cannot  be  regarded  as  a  violation  of 
either  the  letter  or  the  spirit  of  the  statute  cited.  The  name 
used  in  this  case  was  a  real  one,  and  the  words  "  &  Co. " 
were  in  no  sense  fictitious  or  unlawful  within  the  meaning  of 
tlie  statute.  Without  considering  the  question  whether  a 
married  woman  can  be  a  partner  of  her  husband,  it  is  quite 
obvious  that  such  disability  is  not  available  to  the  defendant  in 
this  action,  upon  the  ground  set  up  in  the  defendant's  answer 
that  the  words  "  &  Co.  "  did  not  represent  a  real  party,  and 


78  Zimmerman  et  al.  v.  Erhard  et  a1.  [Dec, 

Opinion  of  the  Court,  per  Millbr,  J. 

the  answer  referred  to  constitutes  no  defense  to  the  plaintiffs' 
demand. 

The  defense  that  another  action  was  pending  for  the  same 
cause  of  action  is  also  without  merit.  The  former  case,  for 
which  a  recovery  had  been  had  between  the  parties,  was 
brought  to  recover  the  value  of  goods  sold  and  delivered  at  a 
date  prior  to  those  for  the  -recovery  of  the  value  of  which 
this  action  is  brought ;  and  the  proof  showed  that  they  were 
all  sold  upon  a  contract  for  a  credit  of  four  months.  Under 
this  state  of  facts  each  sale  was  separate  and  distinct,  and  a 
cause  of  action  accrued  when  the  time  of  credit  expired  and 
as  the  several  amounts  became  due.  The  different  sales  did 
not  constitute  one  entire  and  indivisible  demand,  and  the 
plaintiffs  could  bring  separate  actions  for  each  sepai*ate  sale,  or 
for  all  of  them  together,  as  they  saw  fit.  The  different  demands 
were  like  several  promissory  notes  or  several  distinct  trespasses, 
and  in  the  nature  of  separate  and  distinct  transactions,  for 
each  of  which  a  separate  action  might  be  brought.  (JSecor  v. 
Sturgisy  16  N.  Y.  54S,  and  authorities  there  cited ;  Staples  v. 
Goodrich^  21  Barb.  317.) 

The  rendering  of  an  account  containing  all  the  items  does 
not  change  the  nature  of  the  contract  or  evince  that  the  trans- 
actions were  not  separate  and  distinct.  The  cases  cited  to  sus- 
tain the  rule  that  the  account  sued  upon  was  entire  and  could 
not  be  split  up  so  as  to  form  the  basis  of  separate  causes  of 
action,  are  only  applicable  where  successive  suits  are  brought 
for  separate  items  of  a  current  account  or  for  separate  install- 
ments becoming  due  under  the  same  contract,  and  are  not 
analogous  to  the  facts  presented  in  the  case  at  bar. 

There  was  no  error,  and  the  judgment  should  be  aftinned. 

All  concur. 

Judgment  affirmed. 
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David  M.  Jones,  Appellant,  v.  James  Benedict  et  al., 

Kespondents. 

Where  money  is  collected  by  a  creditor  by  the  sale  of  collaterals  placed  in 
his  hands  to  secure  several  distinct  items  of  indebtedness,  under  such 
circumstanceff  that  neither  he  nor  the  debtor  possesses  the  right  to  de» 
termine  as  to  the  application,  the  power  devolves  upon  the  court,  and  it 
will  apply  the  money  upon  equitable  principles. 

W.  H.  held  certain  notes  and  a  mortgage  as  security  for  an  indebtedness 
of  W.  F.;  the  latter  was  dealing  with  and  was  indebted  also  to  F.,  B.  & 
Co.  To  secure  any  balance  which  might,  at  any  time,  be  due  from  W. 
F.  to  that  firm,  W.  H.  transferred  to  them  said  securities,  the  same  to  be 
returned  to  him  when  such  balance  was  paid ;  afterward  W.  H.  drew 
drafts  upon  F.,  B.  &  Co.  for  the  benefit  of  a  mining  corporation,  in  which 
he  had  no  interest,  but  in  which  W.  F.  and  the  plaintiff  were  stockhold- 
ers, W.  F.  being  its  superintendent ;  these  drafts  were  accepted  by  said 
firm  upon  an  agreement  that  the  notes  and  mortgages  phould  be  held  as 
security  therefor ;  and,  not  having  been  paid  at  maturity,  were  taken  up 
by  the  firm.  To  procure  an  extension  of  the  time  of  payment  W.  F. 
executed  his  notes,  payable  to  his  order,  which  were  indorsed  by  him,  by 
plaintiff  and  by  other  stockholders,  and  were  delivered  to  F.,  B.  &  Co. 
The  stockholders,  including  plaintiff  and  W.  F.,  subsequently  executed 
an  agreement  by  which  each  obligated  himself  to  pay  his  proportionate 
Bhare  of  liabilities  assumed  for  the  benefit  of  the  corporation.  F.,  B.  & 
Co.  recovered  judgment  upon  the  stockholders'  notes,  and  subsequently 
collected,  upon  the  mortgage,  a  sum  sufficient  nearly  to  pay  the  balance 
due  them  from  W.  F.  In  an  action  brought  for  relief  against  said  judg- 
ment, plaintiff  claiming  that  the  sum  so  collected  should  be  applied  pro 
rata  upon  the  debts  for  which  the  mortgage  was  held  as  security,  held, 
that  whether  the  application  of  the  money  devolved  upon  the  creditor  or 
the  court,  equity  justified  its  application  upon  the  balance  due  from 
W.F. 

BlacJatone  Bank  v.  HiU  (10  Pick.  129),  CowperthwaUe  v.  Sheffield  (1  Sandf . 
416;  afiirmed,  8  N.  Y.  243),  and  Bridembecker  v.  Louiea  (82  Barb.  9), 
distinguished. 

• 

(Argued  November  11, 1880 ;  decided  December  1, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  17,  1879,  affirming  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee.  (Mem.  of 
decision  below,  17  Hun,  128.) 
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Statement  of  case. 


The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

Leslie  W.  Rvsaell  for  appellant.  The  power  to  apply 
the  money  realized  from  the  collaterals  devolved  upon  the 
court.  {Bridenbecker  v.  Lowell^  32  Barb.  9  ;  Blackstone  Bk, 
V.  EiU,  10  Pick.  129 ;  Cowp&rihwaite  v.  Sheffield,  1  Sandf. 
416  ;  affirmed,  3  Comst.  243.)  The  indorsers,  or  those  jointly 
liable  with  Witherell,  have  an  equal  right  to  claim  the  proper 
legal  application  of  the  payments.  {Bridenhecker  v.  Lowell, 
supra;  Corey  v.  Leonard,  56  N.  Y.  494.)  The  money  is  ap- 
plicable, pro  rata,  upon  the  two  indebtednesses.  {Bridenr 
hecker  v.  Lowell,  vM  supra  /  Blackstone  Bank  v.  Jlill,  10 
Pick.  129;  Corey  y,  Leonard,  vhi  supra;  Cowperthwaite  v. 
Sheffield,  vhi  supra;  Fameney.  Beniiett,  11  East,  36;  Civil 
Code  of  Louisiana,  art.  2,  162 ;  3  Comst.  243.)  Plaintiff  is 
entitled  to  compel  a  ratable  application  of  the  $16,000  received 
from  the  security  to  the  two  debts  proportionately.  {Lawrence 
V.  ComeU,  4  Johns.  Ch.  545 ;  Croft  v.  MoU,  4  N.  T.  604 ; 
Cdburn  v.  Whedock,  34  id.  440 ;  Marryais  v.  White,  2Starkie, 
101 ;  approved  in  Chitty  on  Contracts,  T55,  756 ;  Story's  Eq. 
Jur.  459  [see  note  3];  id.  459,  notes  d  and  e;  Wright  v. 
Austin,  56  Barb.  13.) 

Matthew  Hale  for  respondents.  We  are  not  to  look  at  the 
mere  form  of  the  instrument,  but  to  the  true  nature  of  the 
transaction,  to  determine  the  rights  of  the  parties.  (Jf .  cfe  H. 
M,  Co.  V.  Costigan,  2  Sandf.  Ch.  338 ;  Neimcewicz  v.  Gahn, 
3  Paige,  614,  643;  8.  C,  in  error,  11  Wend.  312.)  The 
amount  realized  by  respondents  on  the  foreclosure  of  the  Louis- 
iana mortgage  was  not  applicable  upon  their  judgment  against 
the  plaintiff  and  others.  {Pattison  v.  Evil,  9  Cow.  773,  777 ; 
Bridenbeoker  v.  Lowell,  32  Barb.  9,  24 ;  Story's  Eq.  Jur., 
§  459  g;  TJ.  8.  v.  Kirkpatrick,  9  Wheat.  720,  737,  738;  U. 
8.  V.  WardweU,  5  Mason,  82,  87;  Postmaster- General  v.  Fur- 
her,  4  id.  333,  336.)  TSo  question  of  marshaling  of  assets  can 
arise  here. .  (Story's  Eq.  Jur.  29,  §§  642,  643 ;  Ms  parte  Eenr 
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daUj   17  Ves.    620;  Dorr  v.   SkaWy  4  Johns.  Ch.  17,  20; 
Ayera  v.  Hvsted^  15  Conn.  604,  517.) 

Eabl,  J.  This  action  was  commenced  for  relief  against 
a  judgment  recovered  by  the  defendants,  James  Benedict, 
Frederick  Fawcett  and  Thomas  Fawcett,  against  the  plaintiff 
and  others,  on  the  ground  that  the  same  has  been  paid,  or 
ought  to  be  paid,  out  of  funds  in  the  hands  of  these  defendants- 

The  material  facts,  as  found  bj  the  referee,  are  as  follows : 
Prior  to  1867,  William  H.  11.  Witherell  had,  for  several  years, 
been  a  merchant  in  New  Orleans,  and  had  had  dealings  with 
the  defendants  named,  who  did  business  in  the  city  of  New 
York  under  the  firm  name  of  Fawcett,  Benedict  &  Co.  In 
1867  he  sold  out  his  business  to  his  nephew,  W.  F.  Witherell, 
who,  thereafter,  carried  on  the  business  and  had  extensive 
dealings  with  Fawcett,  Benedict  &  Co.  From  time  to  time  he 
drew  drafts  on  them  in  his  business,  sometimes  in  excess  of 
the  funds  or  property  in  their  hands,  which  were  cashed  by 
them.  In  December,  1869,  at  New  Orleans,  he  made  his  four 
promissory  notes  payable  to  his  own  order,  each  for  $6,000, 
and  delivered  them  to  Pierre  Jorda,  and  to  secure  the  payment 
of  the  notes  to  any  future  holders  thereof,  he,  at  the  same  time, 
according  to  the  law  and  practice  of  the  State  of  Louisiana, 
executed  to  Jorda  a  mortgage  upon  certain  land  in  that  State. 
After  that,  being  indebted  to  W.  H.  H.  Witherell,  he  delivered 
to  him  the  four  notes  and  the  mortgage  to  secure  to  him  pay- 
ment of  such  indebtedness,  and  in  February,  1872,  W.  H.  H. 
Witherell  held  the  notes  and  mortgage  as  such  security,  and 
the  indebtedness,  the  amount  of  which  does  not  appear,  has 
not  been  paid.  At  the  same  time  in  February,  1872,  W.  F. 
Witherell  was  also  indebted  to  Fawcett,  Benedict  &  Co.,  and 
during  that  month  the  notes  and  mortgage  were  by  W.  H.  H. 
Witherell,  with  the  consent  of  W.  F.  Witherell,  delivered  to 
Fawcett,  Benedict  &  Co.,  to  secure  the  payment  to  them  of 
any  balance  which  might,  at  any  time,  be  owing  them  by  W. 
F.  Witherell,  and  to  be  returned  to  W.  H.  II.  Witherell  when 
such  balance  should  be  paid.  Subsequently  W.  F.  Witherell 
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continued  to  deal  with  Fawcett,  Benedidt  &  Co.  and  to  draw 
drafts  npon  them  in  his  bosineas,  and  in  October,  1872,  he 
owed  them  a  balance  of  over  $15,000,  for  which  they  held  the 
four  notes  and  mortgage  as  security.  Prior  to  that  time,  he, 
with  the  plaintifiE  and  others,  had  become  interested  in  a  min- 
ing company  organized  in  St  Lawrence  county  to  carry  on 
mining  operations  in  Colorado,  and  he  was  the  superintendent 
of  the  company  and  had  the  management  and  charge  of  its 
business.  In  the  latter  part  of  October,  1872,  he  applied  to 
Fawcett,  Benedict  &  Co.  for  the  loan  of  their  credit  for  the 
use  and  benefit  of  the  mining  company,  by  accepting  drafts  to 
be  drawn  upon  them  for  $20,000,  payable  at  future  dates. 
Thereupon,  at  the  special  instance  of  W.  H.  H.  Witherell, 
acting  for  W.  F.  Witherell  and  in  the  interest  of  the  mining 
company,  they  agreed  to  accept  drafts  upon  receiving  an  instru- 
ment as  follows: 

"  New  York,  29^  October,  1872. 

Messrs.  FAwoinrr,  Benediot  &  Co. : 

Present.  —  We  are  each  of  us  indebted  to  you  in  certain  sums 
of  money,  the  amounts  being  not  yet  fully  ascertained,  as  sales 
of  merchandise  in  your  hands  are  not  completed,  and  we  desire 
you  to  accept  our  drafts  for  $11,000,  at  not  less  than  thirty 
days  sight ;  and  within  the  next  twenty  days  for  $9,000  at 
sixty  days  sight.  Said  sums  of  $11,000  and  $9,000  we  agree 
to  remit  to  you  in  time  to  meet  your  acceptances  when  they 
become  due,  by  dra|ts  on  New  York.  You  are  to  be  paid  the 
usual  commission  for  accepting.  We  leave  in  your  hands,  as 
security  for  our  indebtedness  to  you  now,  and  for  the  reim- 
bursement of  such  sums  as  we  may  draw  for  as  above,  two 
notes  for  $6,000  each,  dated  20th  December,  1869,  at  one 
year  from  date,  and  two  notes  for  $6,000  each,  dated  20th 
December,  1869,  at  two  years  from  date,  which  said  notes  are 
made  by  W.  Frank  Witherell — one  of  the  undersigned  —  and 
are  secured  by  a  mortgage  on  our  land  in  East  Baton  Eouge, 
La.,  made  20th  December,  1869.  The  drafts  which  we  pro- 
pose, as  above,  to  draw  on  you  will  be  made  by  W.  H.  H. 
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Witherdl  —  one  of  the  undersigned  —  and  we  hereby  bind 
ourselves  jointly  and  severally  to  pay  you  all  such  Indebtedness 
now  standing  or  to  stand  against  us,  or  either  of  us,  in  fulli 
with  interest  and  proper  charges, 

W.  FRANK  WITHERELL, 
W.  H.  H.  WITHERELL." 

Afterward,  daring  November,  1872,  as  provided  in  that 
instrument,  drafts  were  drawn  on  the  firm  by  W.  H.  H. 
Witherell,  in  New  Orleans,  in  all  for  $20,000,  which  were 
accepted  by  them,  and  such  drafts  were  by  him  sold  in  New 
Orleans,  and  the  proceeds  thereof  were  by  W.  F.  Witherell,  or 
under  his  direction,  applied  to  and  for  the  use  of  the  mining 
company.  These  drafts  not  having  been  paid  at  maturity  by 
Witherell  or  the  mining  company,  were  taken  up  by  Fawcett, 
Benedict  &  Co.,  and  thereafter  Jield  by  them. 

In  January,  1873,  W.  F.  Witherell  came  from  Colorado  to 
St.  Lawrence  county,  and  he  there  met  the  plaintiff,  who  was 
president  of  the  mining  company,  and  other  directors,  and  he 
reported  to  them  that  he  had  incurred  large  liabilities  for  the 
company,  that  he  needed  help  from  them,  and  proposed  that 
two  notes  should  be  made,  one  for  $10,000,  payable  sixty  days 
after  date,  and  another  for  $10,50(T,  payable  ninety  days  after 
date,  and  he  said  that  the  notes  could  be  carried  along  until 
paid  with  proceeds  of  the  mine  of  the  company.  Whereupon 
he  made  the  two  notes  payable  to  his  own  order,  and  he  and 
the  plaintiff,  and  the  defendants,  Vary,  Sambum,  Brown, 
Haley,  Wheelock  and  Thomas  D.  Witherell,  all  stockholders, 
and  all  but  Haley  and  Witherell  directors  of  the  corporation, 
indorsed  the  notes.  The  notes  were  put  into  the  hands  of 
W.  F.  Witherell,  and  he  delivered  them  to  Fawcett,  Benedict 
&  Co.,  on  account  of  the  drafts  held  by  them,  not  as  payment 
thereof  or  security  therefor,  but  to  extend  the  time  of  their 
payment.  Afterward  an  agreement  in  writing  was  execnted 
by  the  plaintiff,  and  the  defendants,  Vary,  Sambum,  Brown, 
Haley,  Wheelock,  and  thirty-three  others,  including  W.  F. 
Witherell,  as  follows:  "Whereas,  the  undersigned  are  stock- 
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holders  in  the  St.  Lawrence  Silver  Mining  Co.  of  Colorado,  a 
corporation  duly  incorporated  by  and  under  the  laws  of  the 
State  of  New  York;  and  whereas  the  officers  of  said  com- 
pany, for  the  purpose  of  developing  its  property,  have  incurred 
personal  obligations,  and  are  called  on  to  incur  still  farther 
liability  for  like  purpose :  Now  for  the  purpose  of  equalizing 
the  matter  and  for  the  protection  of  said  officers,  for  value 
received,  we  severally  hereby  agree  to  and  with  the  officers  of 
said  company  to  pay  and  indemnify  them  and  each  of  them  for 
any  sum  which  they  may  have  to  pay  on  account  of  the  liability 
assumed  or  to  be  assumed  by  them  for  the  purposes  above  ex- 
pressed, in  the  same  proportion  or  rate  which  the  stock  severally 
held  or  owned  by  us  bears  to  the  whole  stock  issued  by  said 
company.*' 

The  two  notes  thus  made  and  delivered  to  Fawcett,  Benedict 
&  Co.  not  having  been  paid,  in  May,  18T3,  they  commenced 
an  action  in  the  Supreme  Court  of  this  State  against  the  maker 
and  all  the  indorsers  thereof  to  enforce  payment  thereof,  and 
they  recovered  a  judgment  for  the  whole  amount,  principal 
and  interest,  in  June  thereafter.  Afterward,  in  December, 
1873,  the  defendants  in  the  judgment  paid  thereon  upwards  of 
$10,000,  leaving  unpaid  thereon  nearly  $11,000. 

The  four  notes,  each  for  $6,000,  which  were  held  by  Fawcett, 
Benedict  &  Co.  with  the  mortgages  as  security,  not  having 
been  paid,  in  June,  1874,  they  foreclosed  their  mortgage  by 
legal  proceedings  instituted  in  the  State  of  Louisiana,  and  sold 
the  mortgaged  premises,  and  realized  from  tHem  above  ex- 
penses about  $16,000,  which  was  a  few  dollars  less  than  the 
balance  due  them  from  W.  F.  Witherell  on  their  account 
against  him  which  existed,  as  above  stated,  October  28, 1872, 
and  it  was  applied  by  them  upon  such  balance. 

Fawcett,  Benedict  &  Co.  were  proceeding  to  enforce  the 
payment  of  the  balance  of  their  judgment  against  the  plaintiff 
and  the  other  defendants  in  the  judgment,  when  the.plaintifE 
commenced  this  action  to  restrain  the  collection  thereof.  His 
claim  is  that  the  mortgage  was  held  for  the  security  of  the 
drafts  paid  by  Fawcett,  Benedict  &  Co.,  as  well  as  for  the 


1880.]  Jones  v.  Bekbdigt  et  aL  85 

Opinion  of  the  Coart,  per  Eabl,  J. 

balance  of  indebtedness  due  them  —  two  debts  —  and  hence 
that  the  money  realized  from  the  mortgage  should  be  applied 
pro  rata  upon  both  debts ;  and  whether  this  claim  is  well 
founded,  is  the  important  question  now  to  be  determined,  and 
its  determination  depends  upon  the  law  as  to  the  appropriation 
or  imputation  of  payments. 

The  money  in  question  was  realized  by  Fawcett,  Benedict 
&  Co.  by  a  sale  of  the  pledge  placed  in  their  hands  by  the 
mortgage,  jast  the  same  as  if  the  pledge  had  been  government 
bonds  or  other  chattels.  It  was  not  realized  jn  a  suit  brought 
directly  to  enforce  their  debts  against  W.  F.  Witherell.  Hav- 
ing obtained  the  money  by  a  sale  of  the  pledge,  the  question 
is,  how  are  they  bound  to  apply  it  t  The  debt  owed  by  W.  F. 
Witherell  for  the  balance  of  account  was  his  individual  debt, 
for  which  he  was  liable,  as  between  him  and  all  other  persons, 
as  principal.  The  debt  growing  out  of  the  drafts  was  one 
created  by  him  for  the  benefit  of  the  mining  company.  As 
between  him  and  that  company,  he  was  not  the  principal 
debtor.  As  to  the  two  notes  which  were  made  by  W.  F. 
Witherell  and  indorsed  by  the  plaintiff  and  others  —  one  for 
$10,000  and  the  other  for  $10,600  —  they  were  made  for  the 
benefit  of  that  company.  Upon  them  Witherell  was  no  more 
principal  debtor  than  the  plaintiff  and  other  indorsers.  They 
were  all  sureties  for  the  company,  and  the  plaintiff  and  others, 
who  executed  the  paper  secondly  above  set  out,  were  bound  to 
indemnify  Witherell  against  his  liability,  both  upon  the  draft 
mdebtedness  and  the  notes,  in  pfoportion  to  the  stock  owned 
by  them  respectively  in  the  company. 

Such  bemg  the  conditions,  if  W.  F.  Witherell  had  volunta- 
rily  paid  this  moiiey  to  Fawcett,  Benedict  &  Co.,  to  apply 
generally  upon  his  liabilities  to  them,  without  any  specific 
directions,  they  would  have  had  the  right  to  apply  it  upon  the 
balance  of  accoimt  due  them,  and  such  application,  if  it  needed 
any  justification,  would  have  been  justified  upon  two  grounds : 
The  balance  of  account  was  the  oldest  indebtedness,  and  it  was 
one  for  which  he  was  liable  as  principal,  while  the  other  was 
one  for  which  he  was  liable  only  as  surety.     So  much,  as  I  un- 
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derstand  it,  is  conceded  by  the  learned  counsel  for  plaintiff ; 
that  is,  he  does  not  dispute  that  if  this  money  had  been  volun- 
tarily paid  to  Fawcett,  Benedict  &  Co.  by  W.  F.  Witherell, 
they  could  have  applied  it  as  they  did ;  and  so  are  the  author- 
ities. {Field  V.  HoUamd^  6  Cranch,  8,  and  note  to  same  case  in 
1  Am.  Lead.  Cas.  by  Hare  and  Wallace,  286 ;  PattUon  v.  HuU^ 
9  Cow.  747,  and  note ;  Stone  v.  Seymmt/t^  15  Wend.  19.)  And 
there  is  another  pHnciple  which  would  in  such  case  have  author- 
ized the  same  application.  The  balance  of  account  was  the  least 
secured.  For  the  other  debt,  the  creditors  held  the  indorse- 
ments of  the  plaintiff  and  others ;  and  in  such  case,  the  best 
American  authorities  hold  that  the  creditor  has  the  right,  in 
the  absence  of  countervailing  equities,  to  apply  titie  payment 
upon  the  debt  least  secured,  as  that  would  be  most  beneficial 
to  him.  But  the  plaintiff  claims  that  because  this  money  was 
realized  in  a  legal  proceeding  against  Witherell,  the  firm  had 
no  right  to  apply  it  to  one  debt,  but  that  the  application  must 
be  made  by  the  law  pro  rata  to  both  debts ;  and  I  will  briefly 
notice  the  authorities  to  which  his  counsel  calls  our  attention 
to  sustain  his  claim. 

In  Blackstone  Bamk  v.  HUl  (10  Pick.  129),  it  was  held  that 
the  principle  of  law  by  which  a  creditor,  having  several  demands 
against  his  debtor,  may  elect  to  appropriate  a  payment  to  any 
one  of  them,  if  the  debtor  makes  no  election,  is  applicable  only 
to  voluntary  payments ;  and  that  where  a  creditor  recovered 
one  judgment  on  several  notes,  some  of  which  were  made  by 
the  judgment  debtor  alone,  and  others  were  signed  also  by  a 
surety,  and  took  out  an  execution  which  was  satisfied  in  part 
by  a  levy,  he  could  not  appropriate  this  payment  solely  to  the 
notes  not  signed  by  the  surety,  but  that  all  the  notes  were  paid 
proportionally.  The  reason  given  for  the  rule  as  thus  laid 
down  was  that  as  the  debtor,  in  such  case  of  involuntary  pay- 
ments, has  not  the  power  to  inake  any  election,  the  creditor 
should  not  have.  And  to  the  same  effect  are  the  cases  of  Co^o- 
perthwaite  v.  Sheffield  (1  Sandf .  416 ;  affirmed  3  N.  Y.  243), 
and  Bridenhecker  v.  Lowell  (32  Barb.  9).  According  to  these 
authorities,  where  several  debts  are  put  in  suit,  and  money  is 
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collected  or  realized  upon  the  judgment  in  such  suit,  it  must 
be  applied  pro  rtita  upon  all  the  debts.  In  such  case,  the 
money  is  received  upon  all  the  debts,  as  much  upon  one 
as  upon  another,  and  hence  must  be  applied  upon  all.  The 
debts  are  mergecf  in  the  judgment,  and  the  money  is  re- 
ceived to  apply  in  soHdo  upon  the  judgment,  and  it  may  well 
be  that  there  can  be  no  application  upon  a  part  of  the  judg- 
ment. But  this  is  not  such  a  case.  As  above  stated,  here 
the  money  was  realized  by  the  sale  of  a  collateral  security,  and 
the  question  is  as  to  its  application  after  it  came  into  the  hands 
of  the  creditors.  It  may  be  said  that  W.  F.  Witherell  had  no 
right  of  election,  and  hence  that  he  cannot  be  presumed  to  have 
conferred  such  right  upon  the  creditors.  If  that  be  so,  it  is  a 
case  where  the  law  must  make  the  application  according  to 
equitable  principles.  If  neither  party  exercises  or  possesses  the 
power  to  apply  the  money,  then  the  power  devolves  upon  the 
court,  and  it  will  apply  the  money  upon  equitable  principles. 
(Munger  on  the  Application  of  Payments,  81,  210.) 

Now  what  are  the  equities  which  are  here  to  be  taken  into 
account  t  This  mortgage  was  first  delivered  to  W.  H.  H.  With- 
erell to  secure  him  for  an  indebtedness  due  him  from  W.  F. 
Witherell,  and  such  indebtedness  has  not  yet  been  paid.  He 
made  the  drafts  for  the  benefit  of  the  mining  company,  although 
not  a  stockholder  thereof  and  having  no  interest  therein.  He 
then  delivered  the  mortgage  to  Fawcett,  Benedict  &  Co.,  to 
secure  them  for  such  drafts  and  the  balance  of  account  due 
them  from  W.  F.  Witherell.  Subsequently  the  creditors  received 
the  two  notes  in  effect  as  security  for  the  draft  indebtedness. 
These  notes  were  made  by  parties  interested  in  the  mining 
company,  for  tlie  purpose  of  promoting  its  interests  and  their 
own  through  it.  As  between  them  and  W.  H.  HL  Witherell, 
they,  rather  than  he,  ought  equitably  to  pay  the  draft  indebt- 
edness; and  the  creditors,  having  the  power  to  collect  that 
indebtedness  out  of  them,  should  be  permitted  to  do  so,  rather 
than  be  forced  to  collect  it,  or  any  part  of  it,  out  of  him.  His 
equities,  although  he  is  not  a  party  to  this  action,  cannot  be 
ignored ;  and  he  may  be  treated  in  some  sense  as  a  surety  for 
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the  plaintifE  and  the  other  indorsers  of  the  two  notes.  It  is, 
therefore,  in  this  view,  equitable  that  the  money  should  be  ap- 
plied upon  the  balance  of  account,  leaving  the  creditors  to  col- 
lect the  draft  indebtedness  of  those  who,  as  between  themselves 
and  W.  H.  II.  Witherell,  ought  justly  to  pay  it. 

But  there  is  stiU  another  and  more  .obvious  ground  for  the 
application  of  the  money  which  has  been  made.  The  mortgage 
was  first  delivered  to  the  creditors  to  secure  the  balance  of  ac- 
count, and  it  was  simply  left  in  their  hands  as  security  also  for 
the  drafts.  Under  such  circumstances,  the  money  realized  by 
virtue  of  the  mortgage  should  be  first  applied  to  pay  the  bal- 
ance of  account.  The  rule  is  thus  stated  in  the  learned  note  to 
Pattison  v.  HvU  {sujprd):  "If  the  debts  were  contracted  at 
divers  times  upon  the  security  of  the  same  pawns  and  mort- 
gages, so  as  that  the  debtor  had  mortgaged  for  the  last  debts 
what  should  remain  of  the  pledge,  after  pajrment  of  the  first, 
the  moneys  arising  from  the  pledges  would,  in  this  case,  be 
applied  in  the  first  place  to  the  discharge  of  the  debt  of  the 
oldest  standing."  When  Fawcett,  Benedict  &  Co.  agreed  to 
accept  the  drafts,  they  did  not  give  up  the  securities  which  they 
held ;  and  all  the  Witherells  could  then  pledge  was  the  interest 
they  then  had  in  the  securities  which  they  left  with  the  cred- 
itors, and  that  was  the  balance  remaining  after  satisfying  the 
amount  for  which  they  had  previously  been  pledged. 

It  seems  to  us,  therefore,  plain,  whether  the  money  in  ques- 
tion be  regarded  as  a  voluntary  or  involuntary  payment  by  W. 
F.  Witherell,  and  whether  the  application  of  it  be  devolved 
upon  the  creditors  or  upon  the  court,  that  equitable  principles 
justify  its  application  upon  the  balance  of  account. 

The  further  claim  is  made  by  the  plaintiff  that  there  is  an 
additional  sum  which  the  creditors  ought  to  have  realized  by 
virtue  of  the  mortgage,  and  which,  if  realized,  would  be  appli- 
cable to  reduce  the  judgment  against  him.  It  is  sufficient  to 
say  of  this,  that  there  is  no  finding  or  proof  which  justifies  the 
claim. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  Weaybb  et  al.,  Appellants,  v.  Chables  Ely  et  al., 

Bespondents. 

The  will  of  R.  gaye  to  plaintiffe  certain  legacies,  payable  after  the  debts 
of  the  testator  had  been  discharged.  Plaintlfis  brought  this  action  for  an 
accounting  by  certain  of  the  defendants,  as  executors  and  trustees  under 
said  will,  and  for  a  payment  of  the  amount  found  due,  out  of  the  prop- 
erty in  their  hands ;  or,  if  this  proved  insufficient,  out  of  the  real  estate 
in  the  hands  of  the  other  defendants,  "  so  far  as  the  same  might  be  ap- 
plicable." The  referee  found  that  the  testator  was  insolvent,  that 
the  real  estate  in  question  was  sold  to  pay  debts  and  the  com- 
plaint was  dismissed.  Defendants  appeared  by  different  attorneys,  and 
an  extia  allowance  of  costs  was  made  to  each.  HM,  error ;  that  the 
facts  furnished  no  basis  on  which  an  extra  allowance  could  be  computed 
under  the  provision  of  the  Code  of  Procedure  in  reference  thereto 
(§  309),  as  there  was  no  "  recovery/'  or  "  claim  "  for  the  payment  of  any 
fixed  sum,  and  "the  subject-matter  involved"  was  plaintiffs'  interest 
when  ascertained,  which  proved  to  be  nothing. 

(Argued  November  13,  1880;  decided  December  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1878,  affirming  a  judgment  in  favor  of  defend- 
ants, entered  upon  the  report  of  a  referee;  also,  affirming  an 
order  of  Special  Term,  which  granted  to  each  of  the  several 
defendants  an  extra  allowance  of  costs. 

This  action  was  brought  by  plaintiffs,  as  legatees  under  the 
will  of  Fowler  M.  Ray,  deceased ;  they  asked  for  an  account- 
ing by  defendants  Kay  and  Ely,  as  executors  and  trustees  un- 
der said  will,  and  for  payment  by  them,  out  of  the  assets  in 
their  hands,  of  the  amounts  found  due  plaintiffs,  and  in  case 
the  said  assets  should  be  found  insufficient  for  that  purpose, 
that  certain  real  estate,  described  and  alleged  to  be  in  the 
hands  of  the  other  defendants,  should  be  charged  with  the  de- 
ficiency. The  referee  found,  in  substance,  that  the  testator 
was  insolvent  and  his  estate  insufficient  to  pay  his  debts  at  the 
time  of  his  death,  that  the  real  estate  in  question  was  sold  to 
pay  debts,  and  that  a  final  account  had  been  filed  by  the  exec- 
Sickels  — Vol.  XXXVIII.        12 
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utor8  with  the  surrogate,  and  directed  a  difimigsal  of  the  com- 
plaint. 

The  further  material  facts  appear  in  the  opinion. 

H,  S.  Ottemsey  for  appellants.  The  defendants  were  united 
in  interest  and  were  not  entitled  to  separate  bills  of  cost.  (Code 
of  Procedure,  §  306 ;  2  Daly,  182.)  The  referee's  certificate, 
on  which  the  motion  for  an  extra  allowance  was  founded,  states 
only  his  conclusions ;  this  was  not  sufficient.  {Gori  v.  Smithy 
6llob.  563.)  There  were  no  data  to  fix  the  amount  involved 
and  the  motion  should  have  been  denied.  (  Odema/ji  v.  Chatmceyj 
7  Rob.  679 ;  Struihera  v.  Fea^cej  51  N.  Y.  365.)  Where 
there  are  separate  bills  of  costs  there  should  be  no  extra  allow- 
ance. {MoMhewson  v.  ThompBony  9  How.  231.)  This  was  not 
a  "  difficult  and  extraordinary  case  "  which  would  authorize  an 
extra  allowance.    {Dvmxiam,  v,  DeWiM^  7  Hun,  184.) 

TTm.  BU%%  for  respondents  Ely  and  Ray.  The  allowance 
did  not  amount  to  five  per  cent  on  the  value  of  the  claim  in- 
volved and  hence  there  was  no  appeal  on  this  point.  {Krekder 
V.  Rittery  62  N.  Y.  372.) 

Ja8.  K,  HiU  for  respondent  William  Nelson.  This  court 
cannot  review  the  exercise  of  the  discretion  of  the  court  below 
in  granting  allowances.    {Sheridwn  v.  Jacksoriy  72  N.  Y.  173.) 

Danforth,  J.  The  appellants  fail  to  point  out  any  finding 
of  fact  made  by  the  learned  referee  without  evidence  in  its 
support,  and  as  it  is  clear  that  the  facts  found  warrant  his  con- 
clusions of  law,  the  judgment  upon  the  merits  must  be  affirmed. 
Another  question  is,  however,  presented  by  an  appeal  from 
the  order  giving  an  extra  allowance  of  costs,  and  as  to  that  the 
result  is  diflferent,  for  we  are  unable  to  find  any  matter  stated 
which  brings  the  case  within  the  provisions  of  the  Code  relat- 
ing to  that  subject.  The  defendants  appeared  by  six  different 
attorneys;  they  have  had  given  to  them  separate  bills  of  costs, 
and  an  extra  allowance  amounting  to  $2,250,  one  part  to  each 
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in  sumB  varying  from  $300  to  $390.  The  motion  for  this 
allowance  was  made  upon  the  pleadings,  the  referee's  report 
and  certain  affidavits.  By  the  action  the  plaintiffs  sought  an 
accounting  by  the  principal  defendants,  as  trustees  and  execu- 
tors, and  prayed  that  the  amount  found  due  to  them,  under  the 
wilf  in  question,  be  paid  out  of  the  assets  and  property  yet  in 
the  hands  of  these  defendants,  or  if  that  was  insufficient,  then 
from  the  real  estate  in  the  hands  of  the  other  defendants,  "  so 
far  as  the  same  might  be  applicable.'*  A  defense  was  inter- 
posed, and  a  trial  had,  which  resulted,  at  the  close  of  the  plahit- 
iffs'  case,  in  a  dismissal  of  the  complaint ;  but  I  am  unable  to 
find  any  facts  stated  in  the  papers  which  furnish  any  basis  on 
which  an  extra  allowance  could  be  computed.  It  must  not 
exceed  "  five  per  cent  upon  the  amount  of  the  recovery  or 
claim,,  or  subject-matter  involved."  (Code,  §  309.)  There  was 
no  recovery. ;  the  claim  was  for  an  accounting,  not  for  the  pay- 
ment of  a  fixed  sum ;  but  for  such  an  amount  as  should,  on  this 
accounting,  be  found  due  to  the  plaintifEs  under  the  will  set 
forth  in  the  complaint.  It  was  undefined,  and  to  be  ascertained 
only  by  the  result.  The  plaintiffs'  legacies  were  payable  only 
after  the  debts  of  the  testator  had  been  discharged,  and  it  is 
found,  by  the  referee,  that  the  estate  was  insolvent.  The 
plaintifib'  interest,  when  ascertained,  would  have  been  'Hhe 
subject-matter  involved,"  as  in  Strttthers  v.  Pea/rce  {infra). 
Nothing  else  can  be  gathered  from  the  pleadings  or  the  referee's 
report.  Nor  do  the  affidavits  aid  the  defendants.  It  is  stated 
in  that  of  the  attorney  for  the  defendants  Lang,  Wheeler  and 
Bailey,  that  the  value  of  the  real  property  belonging  to  them, 
sought "  to  be  affected  by  this  action,  was  upwards  of  $6,000 ; " 
but  it  could  in  no  event  be  affected  beyond  the  amount  of  the 
plaintiffs'  claim,  and  that,  as  we  have  seen,  was  indeterminate. 
The  other  affidavits  are  silent  as  to  this  fact. 

It  is  said  "  that  the  amount  involved  is  upwards  of  $60,000," 
and  that  the  allowance  does  not  exceed  five  per  cent  on  this 
sum,  but,  as  I  have  above  suggested,  the  amount  involved 
could  only  be  the  plaintiffs'  interest  when  ascertained,  not  the 
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nominal  amoant  of  their  legacies.  Nor  can  it  be  the  amount 
of  the  estate. 

In  Struthers  v.  Pearce  (61  N.  Y.  365)  the  plaintiff  claimed 
as  copartner,  and  recovered  one-fourth  interest  in  the  prop- 
erty in  controversy ;  an  extra  allowance  was  estimated  upon 
the  value  of  the  whole,  but  the  court  said:  '^ Although  in 
ascertaining  what  he  was  entitled  to,  it  became  necessary  to 
determine  the  value  of  the  entire  lease ;  one-fourth  of  its  value 
only  was  at  issue,  and  the  actual  specific  subject  of  the  litiga- 
tion ; "  it  was  also  considered  doubtful  whether  the  case  was 
one  where  the  allowance  could  be  regulated  by  the  subject- 
matter  involved. 

To  the  same  effect  is  the  decision  in  The  0,  &  L,  C.  R.  £. 
Co.  V.  Vemiont  cfe  C.  Ji.  B.  Co.  (63  N.  Y.  176). 

So  far  as  the  case  before  us  is  disclosed,  no  basis  is  furnished 
upon  which  an  allowance,  if  proper,  could  be  estimated ;  we, 
tlierefore,  think  the  order  granting  the  extra  allowance  should 
be  reversed  and  the  judgment  appealed  from  modified,  by 
deducting  therefrom  the  additional  allowance  and  as  so  modi- 
fied should  be  affirmed,  without  costs  to  either  party  upon  this 
appeal. 

All  concur. 

Judgment  accordingly. 


Sabah    M.   Hasbis,    Bespondent,  v.  William    Tuhbbidoe, 

Appellant. 

In  an  action  upon  a  contract  the  General  Term  has  power,  on  appeal  from 
a  judgment  for  plaintiff,  to  amend  the  complaint  bo  as  to  make  it  con- 
form to  the  terms  of  the  contract  as  proved  upon  the  trial.  (Code  of 
Civil  Procedure.  §  723.) 

Plaintiff  purchased,  through  the  agency  of  defendant,  a  stock  option  or 
privilege  known  as  a  '*  straddle,"  which  secured  to  her  the  right  to 
demand  of  the  seller,  at  a  price  stated,  a  certain  number  of  shares  of  a 
specified  stock,  or  to  require  him  to  take  said  stock  at  the  same  price, 
within  sixty  days.  Plaintiff  was  induced  to  make  the  purchase  by 
printed    circulars    Issued    by  defendant,  explaining   the  nature  of   a 
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'*  Btnddle/'  offering  to  parchaae  one  of  his  selection  upon  payment  of  a 
specified  sum,  and  goaranteeing  tbat  flnctoations  in  the  stock  daring  the 
pendency  of  the  contract  would  amount  to  eight  per  cent,  and  in  case  it 
did  not,  agreeing  to  refund  the  amount  paid,  less  commissions.  Plaintiff 
authorised  defendant,  as  her  agent,  to  exerdse  the  option.  On  the  next 
day  after  the  purchase  defendant  sold  the  stock  **  short/'  which  resulted 
in  a  loss.  In  an  action  to  recover  damages,  held,  that  defendant  had  no 
authority  to  make  the  sale  ;  that  in  the  absence  of  any  directions  from 
plaintiff  it  was  defendant's  duty  to  have  closed  the  contract  by  exercising 
the  option  at  the  most  favorable  time,  and  to  have  acted  for  her  in  that 
respect  with  reasonable  care  ;  that  the  question  of  negligence  and  want 
of  skin  and  care  in  the  performance  of  his  duty  as  agent  was  properly 
submitted  to  the  jury,  and  authorized  a  recovery. 

Defendant  claimed  on  appeal  tliat  this  was  a  gambling  transaction,  and 
as  such  prohibited  by  statute.  Nb  such  defense  was  set  up  in  the 
answer.  EM,  that  the  contract  was  not  of  necessity  a  wager  contract ; 
that  this  was  for  defendant  to  prove;  and  tliat  the  fact  that  it  might  have 
been  so  did  not  dispense  with  the  necessity  of  proving  that  it  was. 

The  price  of  the  stock  from  day  to  day  during  the  sixty  days  was  shown. 
HM,  that  the  question  as  to  the  amount  of  damages  was  for  the  jury. 

Defendant  offered  evidence  that  it  was  common  for  parties  purchasing 
"  straddles  "  to  operate  in  stock,  holding  the  straddle  as  security ;  this 
was  excluded,  and  the  court  charged  that  plaintiff,  in  order  to  be  bound 
by  any  such  custom,  must  have  been  aware  of  it.    ffeld,  no  error. 

A  custom  or  usage  In  a  business  will  not  bind  the  parties  to  a  contract 
unless  it  appears  they  liad  knowledge  of  its  existence,  or  that  it  is  so 
general  tliat  they  must  be  presumed  to  have  contracted  with  reference 
to  it. 

(Submitted  November  12,  1880  ;  decided  December  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  29, 
1879,  affirming  a  judgment  in  favor  of  plaintiflfe,  entered  upon 
a  verdict. 

This  action  was  brought  against  defendant,  a  stock  broker, 
to  recover  damages  for  alleged  unauthorized  acts,  negligence 
and  want  of  skill  as  agent  of  plaintiff  in  a  stock  transaction, 
the  particulars  of  which  and  the  material  facts  are  set  forth  in 
the  opinion. 

Breyygter  Ktsaa/m,  for  appellant  Where  a  judge  leaves  it 
to  a  jury  to  infer  a  fact  not  warranted,  it  is  error,  and  a  new 
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trial  will  be  granted.  {Gale  v.  WeUsj  12  Barb,  84;  Harris 
V.  WiUon^  1  Wend.  511 ;  Story  v.  BrennaUj  15  N.  T.  524 ; 
MUbamJc  v.  Dennistowriy  21  id.  386.)  A  refusal  at  the  Circuit 
to  allow  an  amendment  setting  up  an  entirely  new  defense,  is 
not  a  subject  for  exception  available  on  appeal  from  the  judg- 
ment. {People  V.  Samdmany  11  Hun,  166.)  Where  an  agent 
has  used  reasonable  diligence  and  skill  he  is  not  liable  for  acci- 
dents, or  losses  or  damage  happening  without  hiJB  default. 
(Story  on  Agency,  p.  234,  §  185;  p.  235,  §  188;  p.  245, 
§199;  MUbank  v.  Dennistouriy  21  N.  Y.  386;  Jlememann 
V.  ffeardj  50  id.  27;  1  Wait's  Actions  and  Defenses,  241, 
243.)  Plaintiff  must  affirm  the  transaction  in  whole  or  repu- 
diate it  in  whole.  (Story  on  Agency,  p.  310,  §  260.)  Plaint- 
iff ratified  defendant's  act  in  making  the  short  sale  of  stock. 
(Story  on  Agency,  p.  298,  §  239;  p.  304,  §'243;  p.  317, 
§  258;  Commercial  Bank,  etc.^  v.  Warre^i^  15  N.  Y.  557; 
Meehan  v.  Forrester ^  52  id.  277 ;  Hawley  v.  Keder^  63  id. 
114;  Stv/rgis  v.  N.  J.  S.  B.  Co.,  62  id.  625.)  The  mo- 
tion for  a  new  trial,  because  the  verdict  is  contrary  to  law, 
raises  all  questions  that  could  have  been  considered  on  a  motion 
for  a  nonsuit,  or  a  motion  to  direct  a  verdict  for  appellant. 
( Wehrum  v.  Kuhn,  84  N.  Y.  Supr.  336 ;  Halpin  v.  Third 
Ave.  R.  R.  Co.,  40  id.  175 ;   Wehle  v,  HaviUmd,  4  Daly,  550.) 

Frederic  A.  Ward  for  respondent.  Defendant,  when  he  en- 
tered into  this  "engagement,  bound  himself  not  only  to  good  faith, 
but  to  at  least  such  skill  as  is  ordinarily  possessed  by  brokers 
in  the  same  business.  {Heinemann  v.  Heard,  50  N.  Y.  27.) 
The  question  whether  he  exercised  such  skill  is  a  question  of 
fact  for  the  jury.  (Story  on  Agency,  183,  186 ;  50  N.  Y.  27, 
35.)  Defendant  was  bound  to  wait  at  least  a  reasonable  time 
for  a  fluctuation  in  the  price  before  selling*  (  Whiter,  Smith, 
54  N.  Y.  522.)  The  proper  measure  of  damages  is  the  amount 
the  plaintiff  has  lost  by  reason  of  defendant's  breach  of  duty ; 
the  profit  she  would  have  made  if  defendant  had  acted  hon- 
estly and  properly.  (  White  v.  Smith,  54  N.  Y.  525 ;  Baker 
v.  Drake,  66  id.  518.)    The  court,  at  General  Term,  had  un. 
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qnestionable  power  to  treat  the  complaint  as  amended,  so  as  to 
conform  to  the  facts  proved  in  support  of  the  judgment  and  in 
furtherance  of  justice.  {Clark  v.  DaleSy  20  Barb.  67;  Bate  v. 
Cfrahamy  1  Kern.  287 ;  Fratt  v.  Eud&m  R.  R.  Ji,  Co.y  21 
N.  Y.  305 ;  Sanrnoer  v.  Heathy  19  Barb.  831.) 

FmoH,  J.  The  plaintiff  in  this  case,  a  lady  living  in  the 
country,  ventured  upon  a  speculation  in  stocks,  and  lost  her 
money.  She  sued  her  broker  and  was  awarded  damages  by  a 
jury,  upon  whose  verdict  the  judgment  was  entered  from  which 
this  appeal  is  taken. 

The  plaintiff  bought,  through  the  agency  of  defendant,  a 
stock  option  or  privilege,  known  in  the  language  of  brokers  as 
a  "  straddle."  The  word,  if  not  elegant,  is  at  least  expressive. 
It  means  the  double  privilege  of  a  "  put "  and  "  call ; "  and  se- 
cures to  the  holder  the  right  to  demand  of  the  seller  at  a  certain 
price  within  a  certain  time  a  certain  number  of  shares  of  speci- 
fied stock,  or  to  require  him  to  take,  at  the  same  price  within 
the  same  time,  the  same  shares  of  stock.  The  continuance  of 
the  option  is  fixed  by  the  agreement,  and  in  this  case  was  for 
sixty  days.  The  value  of  a  "  straddle,"  it  is  proven,  depends 
upon  the  fluctuations  of  the  stock  selected.  The  wider  the 
range  of  these  fluctuations,  whether  up  or  down,  the  greater 
the  amount  which  may  be  realized ;  and  of  course  the  longer 
the  option  continues  the  greater  the  chance  of  such  fluctuations 
during  the  period.  The  plaintiff  swears  that  she  was  led  into 
the  purchase  of  the  "straddle"  in  question  by  certain  printed 
circulars  of  the  defendant  which  she  produced.  Of  course  they 
point  out  an  easy  and  rapid  road  to  wealth  for  any  one  who  is 
careful  in  his  choice  of  a  broker,  but  the  material  point  in  them 
is  that  they  describe  a  "  straddle,"  explain  its  dependence  for 
success  upon  the  fluctuations  of  the  selected  stock,  and  offer  to 
any  one  who  will  purchase  a  sixty-day  "  straddle "  of  the  de- 
fendant's selection,  paying  therefor  $400,  and  $25  more  for 
commission,  a  guaranty  tliat  the  aggregate  fluctuation  in  the 
stock,  during  the  pendency  of  the  contract,  will  amount  to  eight 
per  cent ;  and  further  promise  that  if  the  istock  does  not  move 


96  Harris  v.  Tttmbridgb.  [Dec, 

Opinion  of  the  Court,  per  Finch,  J . 

to  that  extent,  the  cost  of  the  contract  less  commififiions  shall 
be  refunded.  The  plaintiff  probably  did  not  quite  understand 
the  proposition,  but  thinking  it  entirely  safe,  borrowed  the 
necessary  $425  with  which  to  make  the  venture.  She  inclosed 
the  draft  to  Tumbridge  &  Co.  to  invest  in  a  sixty^day  straddle* 
contract  under  their  guaranty.  She  adds  that  she  had  invested 
twice  before  and  lost  her  money.  Made  cautious  by  that  ill 
fortune,  she  expressly  adds,  ^^  If  I  do  not  understand  this  new 
arrangement  of  yours  aright,  and  there  is  any  danger  whatever 
that  I  will  lose  the  $400,  then  do  not  invest  it  at  all  until  you 
can  inform  me,  for  I  have  borrowed  the  amount  from  bank 
and  would  not  be  able  to  meet  payment  as  soon  as  due."  The 
defendant  answered  acknowledging  the  receipt  of  the  check 
and  saying,  "  We  do  not  see  how  you  can  lose  any  thing  on 
such  an  arrangement  as  we  propose,"  and  then  selecting  Lake 
Shore  or  "Western  Union  as  the  stock  for  the  venture,  he  gave 
her  a  choice  between  the  two.  On  the  13th  of  September  the 
plaintiff  answered  by  a  telegram,  '^  I  leave  the  situation  with 
you,"  and  on  the  next  day  the  defendants  wrote  her  that  tliey 
had  purchased  for  her  account  a  straddle-contract  on  100  shares 
Lake  Shore  at  62f .  On  the  next  day  after,  the  defendant  sold 
the  stock  ''  short "  against  the  '^  straddle,"  and  this  act  of  his  is 
assailed  on  the  part  of  the  plaintiff  as  unauthorized,  negligent 
and  unskillful,  and  defended  on  the  part  of  the  broker  as  pru- 
dent and  customary,  and  ratified  by  his  principal.  The  result 
of  the  short  sale  was  represented  by  the  defendant  to  have  been 
unfortunate  and  left  the  plaintiff  with  her  money  gone  and 
owing  the  broker  $9. 

It  is  made  very  apparent  by  the  evidence  that  the  only  right 
of  the  defendant,  as  the  agent  of  the  plaintiff,  after  the  pur- 
chase for  her  of  the  "straddle"  contract,  was  to  exercise  the 
option  secured  by  it  at  such  time  within  the  sixty  days  as  she 
might  direct,  or,  if  no  instructions  were  given,  and  the  "  situa- 
tion "  was  left  to  his  care,  then  to  exercise  that  option  at  such 
time  within  the  sixty  days  as,  taking  into  view  the  state  of  the 
market,  appeared  to  be  prudent  and  proper.  In  no  event  had 
he  the  right  to  involve  the  plaintiff  in  another  and  distinct 
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speculation,  having  no  necessary  connection  with  the  "  strad- 
dle" contract,  except  that,  as  the  evidence  seems  to  show,  it 
had  the  eflfect  to  '*  neutralize  "  one  part  of  that  contract.  The 
defendant  puts  his  right  to  make  the  short  sale  complained  of 
upon  several  grounds.  The  first  is,  that  he  was  authorized,  by 
the  terms  of  the  contract,  holdmg  the  '' straddle"  as  margin, 
to  operate  for  the  plaintiff  in  the  purchase  and  sale  of  the  se- 
lected stock.  The  arrangement  between  the  parties  is  con- 
tained whoUy  in  their  correspondence.  That  does  not  at  all 
justify  such  an  inference.  The  defendant  himself  did  not  so 
understand  the  contract.  In  his  letter  announcing  his  action 
in  the  purffliase  of  the  "  straddle "  he  says,  '^  which  contract 
we  hold  for  closing,  and,  in  the  absence  of  any  further  instruc- 
tions from  you,  we  will  exercise  our  best  judgment  in  closing 
at  the  most  favorable  time."  There  is  here  no  assumption  of 
a  right  to  operate  in  stocks,  holding  the  ^^  straddle  "  as  margin, 
but  a  distinct  recognition  of  his  real  duty.  That  was,  in  the 
absence  of  specific  instructions,  to  close  the  option  held  for 
the  plaintiff  at  what  seemed  the  most  favorable  time. 

The  further  groimd  was  taken  that  the  right  to  operate  gen- 
erally, against  the  ^^  straddle "  held  as  margin,  was  conceded 
by  the  complaint.  In  that  respect  the  complaint  was  amended 
by  the  General  Term  so  as  to  make  it  correspond  with  the 
actual  facts  of  the  contract  as  developed  by  the  evidence.  The 
power  of  the  court  to  make  such  amendment  is  conceded  in  a 
proper  case,  but  claimed  to  have  been  improperly  exercised  in 
this.  Practically,  the  only  limitation  upon  the  right  to  amend 
the  pleadings  is  that  a  new  cause  of  action  must  not  be  intro- 
duced. (Code  of  Civ.  Pro.,  §  723 ;  Heeder  v.  Sayre,  70  K  T. 
180.)  The  amendment  did  not  effect  such  a  result.  The  cause 
of  action  for  negligence  and  want  of  skill  in  the  performance 
by  the  defendant  of  his  duty  as  agent  remained  unchanged. 
A  misstatement  of  the  details  of  the  contract  was  all  that  was 
changed,  and  it  was  stricken  out  from  the  pleading  as  unneces- 
sary to  the  cause  of  action  stated,  and  to  some  extent  incon« 
fliatent  with  it.  If  the  order  granting  the  amendment  |s  r^ 
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viewable  on  this  appeal,  which  admits  of  question,  we  see  no 
reason  to  doubt  its  correctness  and  propriety. 

With  this  understanding  of  the  contract  between  the  par- 
ties, and  their  relative  rights  and  duties,  we  are  prepared  to 
test  the  objections  made  to  the  recovery. 

It  is  urged  that  the  question  of  authority  to  make  the 
"  short "  sale  should  not  have  been  submitted  to  the  jury,  and 
that  they  should  have  been  directed,  under  the  issues  joined, 
not  to  consider*it.  But  the  question  of  authority  was  raised 
by  the  defendant  himself.  His  sale  of  the  stock  "short" 
within  a  single  day  of  the  purchase  of  the  "  straddle "  was 
assailed  as  negligent.  He  claimed  in  his  defense  tfiat  the  act 
was  within  his  authority  and  was  ratified  by  the  plaintiff.  The 
question  thus  raised  became  a  material  issue  in  the  case,  and 
bore  directly  upon  the  ultimate  question  of  defendant's  dili- 
gence or  negligence  in  the  performance  of  his  duty. 

He  complains  that  there  was  no  evidence  of  such  negligence, 
or  of  any  want  of  skill  or  care  on  his  part,  and  therefore  that 
question  should  not  have  been  submitted  to  the  jury.  But  it 
is  clear  that  there  was  such  evidence.  The  plain  object  of  the 
"  straddle  "  was  to  secure  the  benefit  of  the  possible  fluctua- 
tions of  sixty  days.  His  own  description  of  the  character  of 
such  a  privilege  and  of  the  greater  safety  of  such  a  double 
option,  and  his  guaranty  of  eight  per  cent  of  aggregate  fluctua- 
tions, all  indicated  that  as  the  essential  merit  of  the  "  stiuddle." 
This  contemplated  benefit,  the  possibility  and  probability  of 
profit  from  it  the  defendant  threw  away.  He  waited  but  a 
single  day.  He  at  once  neutralized  one-half  of  the  option, 
and  by  so  doing  increased  the  chances  of  loss.  He  did  tliis 
without  plaintiff's  authority  and  to  her  manifest  disadvantage. 
The  course  of  the  stock  market  through  the  sixty  days  ap- 
parently shows  tliat  if  he  had  reasonably  waited  its  develop- 
ment and  then  exercised  the  option  secured  by  the  "  straddle,'* 
he  might  have  closed  the  contract  when  the  stock  had  sufficiently 
advanced  to  have  returned  the  plaintiff  her  original  investment 
and  a  fair  profit  beside.  Experts,  however^  familiar  with  the 
stock  market,  testified  on  both  Bidea^  and  the  question  of 
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negligence  and  want  of  skill  thus  raised  was  peculiarly  within 
the  province  of  the  jury,  and  their  conclusion  we  cannot 
review. 

The  appellant  further  insists  that  his  sale  of  stock  *'  short " 
was  ratijSed  by  the  plaintiff.  We  have  already  suggested  the 
answer.  She  could  not  ratify  without  knowledge,  and  denies 
that  she  even  knew  of  the  sale.  The  broker  swears  that  he 
sent  her  by  mail  an  announcement  of  the  fact,  but  she  swears 
she  never  received  any  such  letter.  The  jury  had  the  right  to 
believe  the  plaintiff's  statement,  and  we  cannot  disturb  their 
conclusion. 

It  is  next  argued  that  this  was  a  gambling  transaction,  and 
as  such  prohibited  by  statute.  It  may  have  been,  but  there  is 
no  proof  that  it  was,  and  no  such  defense  was  pleaded.  The 
contract  was  not  of  necessity  a  wager  contract.  That  it  might 
have  been  does  not  at  all  dispense  with  the  necessity  of  proving 
that  it  was.  The  evidence  now  relied  on  is  contained  in  a 
description  of  a  "straddle"  given  by  the  witness  Landon. 
He  describes  it  first,  and  then  adds,  ^^  in  other  words  it  is  a  bet 
that  the  stock  will  fluctuate  so  much."  He  speaks  of  a 
"  straddle  "  generally.  He  does  not  speak  of  the  actual  trans- 
action  between  these  parties  at  all.  As  to  that  there  is  no 
proof  of  its  character  as  a  mere  wager.  "We  cannot  supply 
it  by  suspicion  or  infer  it  from  the  making  of  a  contract  not 
necessarily  within  the  prohibition. 

An  objection  is  taken  to  the  rule  of  damages.  It  is  insisted 
Jthat  as  plaintiff  never  gave  any  directions  to  ''put"  or  "  call " 
the  stock,  she  should  not  have  recovered  as  if  she  had.  But 
in  the  absence  of  such  directions  it  was  defendant's  duty,  imder 
the  circumstances  of  this  case,  as  we  have  already  said^  to  have 
closed  the  "  straddle  "  contract  by  exercising  the  option  at  the 
most  favorable  time,  and  to  have  acted  for  her  in  that  respect 
with  reasonable  care  and  skill.  As  he  did  not  do  so,  she  is 
entitled  to  recover  what  she  has  lost  by  his  neglect,  and  the 
price  of  the  stock  from  day  to  day  during  the  running  of  Uhe 
option  having  been  shown,  it  was  fqr  the  jury  to  determine 


100  Horn  v.  Town  of  New  Lots.  [Dec, 


Statement  of  case. 


that  amount.     {Baker  v.   Drake^  66  N.  Y.   618 ;   White  v. 
/Swt^,  54id.  625.) 

The  exceptions  to  the  ruling  which  excluded  proof  that  it 
was  common  for  parties  purchasing  ^'  straddles  "  to  operate  in 
stocks,  holding  the  ^'  straddle  "  as  security ;  and  to  the  charge 
of  the  coiirt  that  the  plaintiff  must  have  been  aware  of  the  cus 
torn  or  usage  among  brokers,  in  order  to  bind  her  by  such  cus- 
tom, were  not  well  taken.  !No  custom,  or  usage,  such  as  to 
modify  the  contract,  or  become  inwoven  with  its  terms,  was  in 
any  manner  shown.  The  drift  of  the  evidence  is  that  there  is 
no  general  rule  or  custom  for  operating  in  stocks,  but  each 
dealer  acts  on  his  own  judgment.  That  contracts  for  the  use 
of  a  '^  straddle,"  in  a  manner  different  from  that  contemplated 
by  the  agreement  of  these  parties,  were  more  or  less  common, 
was  wholly  immaterial ;  and  a  custom  or  usage  which  binds  the 
parties  to  a  contract  does  so  only  upon  the  principle  either  that 
they  have  knowledge  of  its  existence  or  that  it  is  so  general 
that  they  must  be  supposed  to  have  contracted  with  reference 
to  it.    Both  rulings  were,  therefore,  correct. 

Some  remaining  objections  to  the  admission  and  exclusion 
of  evidence,  we  have  examined,  without  finding  in  them  any 
sufficient  reason  for  disturbing  the  result  of  the  trial. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Sabah  L.  Hoen,  Appellant,  v.  Thb  Town  of  New  Lots,  Re- 
spondent. 

Where  an  asHessment  is  not  only  nnconstitational  and  void,  bat  has  been 
80  judiciaUy  declared  and  the  invalidity  is  such  that  it  must  appear  upon 
the  proof  necessary  to  be  made  to  sustain  proceedings  under  it,  it  is  not 
essential  to  the  maintenance  of  an  action  to  recorer  back  moneys  col* 
lected  under  the  assessment  that  it  should  first  be  judiclaUy  vacated. 

Ptiywr  ▼.  Th9  Mayor  (70  N.  Y.  497).  /»  rt  lAma  (77  id.  170),  Wilkes  ▼.  The 
Mayor  (79  id.  621),  distinguished. 
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Boodfl  iseued  in  panaance  of  a  statute,  fbr  and  in  the  name  of  a  town,  to 
defray  the  expenses  of  a  local  improvement,  are  not  necessarily  invalid 
because  of  illegality  of  the  provisions  in  the  act  for  the  levying  of  an 
assessment  to  pay  the  bonds. 

An  action  for  moneys  had  and  reoeived  is  maintainable  against  a  town  to 
recover  moneys  of  another  wrongfully  taken  by  it  and  applied  to  Its  own 
use. 

OUy  of  R.  y.  Ihwn  of  R.  (80  N.  Y.  802),  distinguished. 

Plaintiff's  complaint  alleged  in  substance  that  there  was  a  sum  of  money 
belonging  to  her  in  the  official  custody  of  the  county  clerk  of  K.  county, 
the  same  being  the  surplus  arising  upon  the  foreclosure  of  a  mortgage 
npou  certain  lands  belonging  to  her  in  the  town  of  N.  L. ;  that  an  assess- 
'ment  for  a  local  improvement  had  been  in  form  laid  upon  said  lands  in 
pursuance  of  pertain  statutes  which  were  unconstitutional  and  void  and 
the  assessment  invalid ;  that  a  tax  was  levied  upon  the  premises  to  pay 
BQch  assessment  and  a  warrant  issued  to  the  ooUeotor  of  said  town,  who, 
by  virtue  thereof,  levied  upon  and  took  said  money  from  the  county  clerk 
and  paid  it  to  the  county  treasurer  to  the  credit  of  the  town ;  that  bonds 
of  the  town  had  been  issued  to  provide  for  payment  of  the  expenses  of 
said  Improvement,  which  were  valid  obligations  of  the  town,  and  the 
money  so  paid  was  applied  to  the  payment  of  said  bonds,  and  that  said 
town  had  wrongfully  taken  and  received  said  money,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  and  applied  it  to  its  own  use,  and  had 
failed  and  neglected  to  pay  over  the  same.  I/eld,  that  the  complaint  set 
forth  a  good  cause  of  actibn  against  the  town,  and  that  a  denlurrer  thereto 
was  improperly  sustained. 

(Argued  November  12, 1880 ;  decided  December  1, 1880.) 

Appeal  from  jndgment  of  the  Gheneral  Term  of  the  Supreme 
Court,  in  the  Becond  judicial  department,  entered  July  30, 1879, 
affirming  a  judgment  in  favor  of  defendant,  entered  upon  an 
order  suataining  a  demurrer  to  plaintifiPs  complaint. 

The  substantial  allegations  of  the  complaint  and  the  grounds 
of  the  demurrer  are  set  forth  in  the  opinion. 

J.  F.  Masker  for  appellant.  The  law  authorizing  the  assess- 
ment being  unconstitutional  and  void  it  was  invalid  and  it  was 
not  necessary  to  bring  an  action  to  have  it  vacated.  {Stitart  v. 
Palmer,  74  N.  T.  183,  188;  Wells  v.  aty  of  Bvffalo,  21 
Alb.  L.  J.  234 ;  Tmrnismd  v.  TJiS  Mayor,  77  N.  T.  542,  546 ; 
Bank  of  Common'koeaUh  v.  Mayor,  43  id.  184 ;  Peyser  v.  The 
Mayor,  70  id.  497 ;  Kamp  v.  Kamp,  59  id«  212 ;  Nevmum  v. 
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The  Supervisors^  45  id.  6T6,  688.)  The  reference  in  the  com- 
plaint to  the  acts  relating  to  the  assessment  is  as  effectual  as 
if  they  were  set  out  at  length,  (Code  Civ.  Proc,  §  530.) 
Notwithstanding  the  invalidity  of  the  assessment  the  bonds 
issued  by  the  supervisor  under  the  same  acts  were  valid  obliga- 
tions and  the  defendant  was  liable  thereon.  (Knapp  v.  Town  of 
Newtown^  1  Hun,  268 ;  Marsh  v.  Town  of  Little  Valley^  64 
N.  T.  112 ;  Moore  v.  The  Mayor,  73  id.  238,  251 ;  Howell  v. 
City  of  Buffalo,  37  N.  Y.  267,  272.)  The  defendant's  bonds 
having  been  issued  to  defray  the  expense  of  constnicting^a 
highway  in  the  town  were  valid,  although  the  construction  of 
the  highway  was  directed  by  the  legislature,  and  the  bonds 
were  issued  only  through  one  of  the  town  officers,  without  any 
provision  being  made  for  obtaining  the  consent  of  the  citizens 
or  the  town  authorities,  either  to  the  opening  of  the  road  or 
the  issue  of  the  bonds.  {People  ex  rd,  McLean  v.  Flagg,  46 
N.  Y.  401 ;  People  v.  BatcheUor,  63  id.  128,  138 ;  People  v. 
IngersoU,  68  id.  1,  30 ;  People  v.  Tweed,  63  id.  202,  207 ; 
People  V.  Banks,  67  id.  568,  575.)  TJie  defendant  having 
received  the  benefit  of  the  money,  in  the  payment  of  its  valid 
obligations,  is  liable  to  refund  it  to  the  plaintiff  as  money  had 
and  received  to  her  use.  (^Hathaway  v.  Town  of  Homer,  5 
Lans.  267;  approved  in  64  N.  Y.  115,  116;  Hathaway  v. 
Town  of  Cindnnatus,  62  id.  434,  447;  Gould  v.  Town  of 
OTieorda,  3  ITun,  401 ;  affirmed,  71  N.  Y.  298 ;  Bank  of  Corrv- 
monwealth  v.  The  Mayor,  43  id.  184 ;  Newman  v.  Supervisors, 
45  id.  676,  682.)  The  defendant  has  capacity  to  sue  and  be 
sued  in  and  by  its  town  name.  (1  R.  S.  337,  §  1,  sub.  1 ;  id.  356, 
§  1 ;  id.  357,  §.  2 ;  2  id.  473,  §  95.)  It  was  not  necessary  to 
make  any  demand  on  the  town  or  present  the  claim  before 
commencing  suit.  {Newma/n  v.  Supervisors^  45  N.  Y.  676, 
689 ;  Brown  v.  Town  of  Canton,  4  Lans.  409,  411 ;  1  R.  S. 
358,  §  2;  3  N.  Y.  S.  at  L.  302,  §  1;  Laws  1875,  chap.  180; 
Laws  of  1877,  chap.  99.) 

Fra/ak    Crooke  for    respondent.      The    assessment    nevei 
having  been   vacated  this  action   could  not  be  maintained. 
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{Wilkes  V.  Mayor,  etc,,  21  Alb.  L.  J.  32;  Peyser  v.  Mayor, 
etc,,  70  N.  T.  497;  Iri  re  Lima,  77  id.  170;  Rochester  y. 
Rmh,  10  N.  Y.  Weekly  Dig.  115.) 

FoLOBB,  Ch.  J.  This  case  comes  here  on  appeal  from  a 
judgment  sustaining  a  demurrer  to  the  complaint.  The  ground 
of  demurrer  is  that  the  facts  stated  in  the  complaint  do  not 
show  a  cause  of  action  against  the  defendant.  The  action  may 
be  called  one  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff.  The  averments  of  the  complaint 
being  taken  as  true,  it  appears  that  there  was  a  sum  of  money 
belonging  to  the  plaintiff  in  the  official  custody  of  the  county 
clerk  of  Kings  county.  The  money  was  the  surplus  arising 
upon  the  foreclosure  of  a  mortgage  upon  certain  lands  in  the 
town  of  New  Lots,  devised  to  the  plaintiff,  which  mortgage 
was  laid  upon  them  by  the  devisor  of  the  plaintiff ;  it  was 
foreclosed  after  his  death.  An  assessment  had  been  in  form 
laid  upon  these  lands,  to  raise  money  to  pay  the  expenses  of  a 
local  improvement,  by  which  they  were  benefited,  or  sup- 
posed to  be.  This  assessment  was  laid  in  pursuance  of  acts 
of  the  legislature.  (Laws  of  1869,  chap.  217,  §  4,  vol.  1,  p. 
407;  Laws  of  1870,  chap.  619,  §  3,  vol.  2,  p.  1436.)  Those 
acts  were  unconstitutional  and  void,  and  the  assessment  was  of 
no  validity  or  effect.  {Stuart  v.  Palmer,  74  N.  Y.  183.)  The 
board  of  supervisors  of  Kings  county,  supposing  the  legisla- 
tive acts  to  be  valid  in  that  regard,  levied  a  tax  upon  the 
premises  to  pay  the  assessment,  and  issued  their  warrant  to  the 
collector  of  the  town  of  New  Lots  for  the  collection  of  it.  He 
levied  upon  and  took  the  money  from  the  custody  of  the  clerk 
and  paid  it  to  the  county  treasurer  of  Kings  county,  to  the 
credit  of  the  town  of  New  Lots  on  account  of  the  assessments. 
In  the  progress  of  the  local  improvement  and  by  mandate  and 
authority  of  acts  above  cited,  bonds  of  the  town  of  New  Lots 
had  been  issued  to  provide  for  the  payment  of  the  expense  of 
the  improvement,  in  anticipation  of  the  collection  of  the 
assessments  therefor.  It  is  alleged  that  they  were  valid  obliga- 
tions of  the  town.     The  money  paid  to  the  county  treasurer 
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was  applied  to  the  payment  of  these  bonds.  It  is  not  averred 
how  or  by  whom  the  money  was  thus  applied.  It  is  also 
averred  that  the  town  of  New  Lots  had  wrongfully  taken  and 
received,  without  the  knowl^e  or  consent  of  the  plaintiff,  that 
money,  the  property  of  the  plaintiff,  and  applied  it  to  its  own 
use,  and  had  wholly  failed  and  neglected  to  pay  over  the  same 
to  the  plaintiff. 

We  '  think  that  it  cannot  be  successfully  denied  that  tlie 
plaintiff  had  a  right  to  recover  against  some  one  for  the 
money.  It  was  her's  as  being  the  result  of  a  conversion  by 
judicial  proceedings  into  personal  property  of  real  estate 
devised  to  her.  It  was  taken  from  her,  she  neither  willing  nor 
consenting  thereto,  without  lawful  right.  Though  taken  under 
the  formality  of  law,  the  legislative  acts  were  void  and  the 
assessment  invalid.  But  we  are  not  now  concerned  to  deter- 
mine against  whom  of  those  other  than  the  defendant,  who 
touched  her  money,  she  might  properly  have  brought  the 
action.  The  question  here  is,  can  she  maintain  it  against  die 
town  of  New  Lots}  The  question  was  disposed  of  in  the 
learned  court  below  against  her,  on  the  ground  that  the  allega- 
tion in  her  complaint,  that  the  law  authorizing  the  assessment 
was  unconstitutional  and  void,  is  not  tantamount  to  an  aver- 
ment that  it  was  void  on  its  face ;  that  she  was  legally  bound 
to  pay  the  assessment  until  it  was  vacated ;  and  that  her  only 
remedy  is  a  reversal  of  the  adjudication  by  which  the  assess- 
ment was  laid.  But  we  have  held  in  Stuanrt  v.  Palmer  {mpra\ 
not  only  that  this  assessment  was  unconstitutional  and  void, 
but  that  its  invalidity  must  at  once  appear  whenever  it  is 
brought  into  a  judicial  focus;  and  that,  for  that  reason,  a  suit 
in  equity  to  vacate  it  as  a  cloud  upon  title  cannot  be  main- 
tained. There*  are  judgments  that  to  recover  back  money 
paid  or  taken  on  an  illegal  assessment,  there  must  first  be  a 
vacating  of  the  assessment  by  judicial  power.  {Peyser  v.  The 
Mayor ^  70  N.  Y.  497;  see,  also,  In  re  Lima^  77  id.  170; 
Wilkes  V.  The  Mayor ^  79  id.  6.2L)  But  they  apply  only  in 
cases  of  assessments  where  the  invalidity  is  so  to  speak  latent, 
and  does  not  appear  upon  the  proof  that  must  be  made  to 
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sciBtaiii  proceedings  ander  them.  {Marsh  v.  OUy  of  Brooklyn^ 
59  N.  Y.  280.) 

The  defendant  urges  various  reasons  why  the  action  may  not 
be  maintained  against  it ;  that  the  town  was  only  the  enforced 
agent  of  the  State  in  issuing  the  bonds  and  laying  the  assess- 
ment to  provide  for  the  payment  of  them,  and  had  no  discre- 
tion or  interest  or  voluntary  act  in  the  matter;  that  if  the 
assessment  was  invalid  the  town  bonds  were  also  so,  as  they 
were  inseparable  parts  of  one  scheme.  But  these  reasons  are 
not  good.  So  towns  were  enforced  agents  in  raising  men  for 
the  Union  army  in  the  late  rebellion,  and  in  issuing  their 
obligations  for  bounties,  yet  they  were  lield  liable,  and  the 
bonds  declared  to  be  town  charges.  {Marsh  v.  LiMe  VaUey^ 
64  N.  T.  112.)  The  bonds  issued  for  or  in  the  name  of  the 
town  may  be  good  though  the  assessment  be  invalid;  the 
l^islature  had  power  to  direct  the  improvement,  aud  to  put 
the  burden  of  providing  the  means  therefor  upon  the  town 
(People  ex  rel,  v.  Flagg^  46  N.  T.  401) ;  and  a  contract  made 
nnder  lawful  power  is  not  avoided  by  the  illegality  of  provi- 
sions in  the  same  act  for  the  levying  of  an  assessment.  {Moore 
v.  The  Mayor,  73  N.  Y.  238.) 

The  defendant  also  urges  that  the  money  never  came  into 
the  hands  of  the  town.  There  is  an  averment  in  the  com- 
plaint, as  we  have  above  stated,  that  the  defendant  had  wrong- 
fully taken  and  received  the  money,  and  applied  the  same  to 
its  own  use.  Now  this  averment,  if  it  were  against  a  natural 
person,  or  against  an  artificial  entity,  capable  of  taking  money 
and  applying  it  to  its  own  use,  would  be  sufficient,  with  the 
other  facts  alleged,  to  show  a  cause  of  action.  Nor  must  it  be 
construed  in  any  other  way,  because  of  the  character  and 
capacity  of  the  defendant  against  whom  it  is  asserted.  We 
know,  to  be  sure,  that  a  town,  by  the  law  of  the  State,  is  not  a 
full  corporate  body ;  that  it  has  no  treasury  or  treasurer ;  that 
nearly  all  acts  done  for  it  and  in  its  name  are  by  certain  officers 
whose  offices  are  created  by  statute,  such  as  supervisor,  clerk, 
commissioners  of  highways,  overseers  of  the  poor  and  the  like, 
who  receive  the  moneys  raised  for  the  public  purposes  of  the 
SiCKELS  —  Vol.  XXXVIII.        14 
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town,  and  disburse  them  for  the  public  good  or  to  meet  public 
duties.  But  an  averment  that  the  town  of  New  Lots  took  and 
received  this  money,  and  applied  it  to  its  own  use,  is  of  more 
effect  than  to  say  that  some  officer  of  that  town,  supervisor 
commissioner  or  the  like,  took,  received  and  applied  it.  A 
receipt  by  any  of  those  authorities  of  the  town,  and  an  applica- 
tion by  them  to  the  purposes  of  the  town  might  not  raise  a  lia- 
bility against  the  town  as  a  political  division  of  the  State. 
They,  it  is  said,  dp  not  stand  for  the  town.  Their  functions 
are  prescribed  by  statute.  They  receive  and  pay  out  money  as 
officers,  in  the  performance  of  their  own  official  duty.  The 
town  may  not  be  liable  for  the  receipt,  nor  for  the  failure  to 
pay,  fior  for  the  ill-judged  or  unlawful  payment.  Therefore, 
this  action  against  the  town  itself,  by  an  averment  in  the 
complaint  that  the  money  was  paid  to  the  public  author- 
ities thereof,  might  appear  to  be  without  cause.  So  we 
held  in  The  City  of  Rochester  v.  The  Town  of  Rush 
(80  N.  T.  302).  There  the  statement  of  fact  was  that  the 
money  was  paid  to  the  authorities  of  the  town  in  payment 
of  the  expenses  of  the  town.  It  is  not  stated  that  it  ever  went 
from  the  hands  of  the  officers  to  the  use  of  the  town.  The 
averment  of  fact  now  before  us  is  that  the  town  had  and 
received  the  money,  and  applied  it  to  its  own  use ;  and  that 
averment  is  aided  by  the  other,  that  the  money  was  applied  in 
payment  of  tliose  bonds  of  the  town.  Taken  together,  the 
allegation  is  that  the  town  received  the  iponey,  and  with  it 
made  payment  of  its  bonds,  or  some  of  them.  The  bonds,  as 
we  have  seen  (64  N.  Y.,  aujpTOb)^  were  town  charges,  for  which 
the  town  was  liable.  By  their  payment,  a  town  charge  and 
liability  was  discharged.  We  have  before  this  affirmed  judg- 
ments recovered  against  a  town  for  money  of  another  had  and 
received  by  the, town,  and  applied  to  its  use.  (Hatiiaway  v. 
Cincinnatus^  62  N.  T.  434-447,  cited  and  approved  of  in  64 
id.,  supra;  OouLd  v.  Oneontay  71  id.  298;  Supervisors  of 
Dutchess  V.  S'lsson^  24  Wend.  387 ;  The  People  ex  rel.  v. 
nawUns,  46  N.  T.  9.) 

It  is  not  to  be  denied  that  the  legislation  of  the  last  two 
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decades  of  years,  wise  or  otherwise,  has  affected,  I  may  say  has 
changed,  the  character  and  capacity  of  the  simple  township  of 
former  days.  The  legislature  has  imposed  liabilities  and  obliga- 
tions and  corresponding  duties  upon  it,  that  have  made  it  some- 
thing different  from  a  mere  political  division  of  the  State,  and 
brought  it  in  character  and  capacity  nearer  to  a  municipal 
corporation.  The  legislature  has  commanded  a  town  in  the 
State  to  issue  bonds.  They  are  to  be  the  bonds  of  the  town ; 
when  issued  they  are  the  bonds  of  the  town ;  not  of  any  officer 
of  the  town,  not  of  the  persons  dwelling  at  the  time  in  the 
town,  not  of  the  property  situated  there.  So  far,  then,  the 
township  has  been,  by  legislative  power,  made  an  entity,  with 
capacity  as  a  town  to  incur  a  debt  and  make  an  obligation,  and 
become  liable  to  pay.  With  this  capacity  must  of  need  go  the 
power  to  pay,  the  power,  to  get  money  to  p^,  the  power  and 
capacity  to  receive  money  for  its  use  in  making  payment.  And 
therewitli  must  go  all  incidents  that  follow  that  power  and 
capacity.  If  by  chance  it  gets  the  money  of  any  one  without 
the  right  to  it,  for  the  purpose  of  meeting  its  obligations,  and 
applies  that  money  to  its  own  use  in  meeting  them,  it  follows 
that  it  incurs  a  liability  to  that  person  therefor,  as  well  as  would 
a  natural  person,  or  any  municipal  corporation,  doing  the  same 
thing.     To  this  end  are  the  cases  just  above  cited. 

The  judgments  sustaining  the  demurrer  should  be  reversed, 
the  demurrer  overruled,  with  leave  to  the  defendant  to  answer 
over  on  payment  of  costs. 

All  concur,  except  Eabl,  J.,  not  voting. 

Judgment  accordingly. 


Phebe  M.  Clabke  et  al.,  Kespondents,  v.  Maeia  E.  Gibbons 

et  al.,  Appellants. 

By  the  amendmentof  section  88  of  the  Code  of  Procedure  in  1870  (§  5*  chap. 
741,  Laws  of  1870),  striking  out  married  women  from  the  list  of  persons 
against  whom  the  statute  of  limitations  does  not  run,  a  married  woman, 
as  to  the  time  of  commencing  actions,  was  placed  upon  the  same  footing 
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as  other -personB,  and  thereafter  she  was  bound  to  commence  her  ac- 
tion within  the  time  specified  after  the  cause  of  action  accrued,  although 
it  had  accrued  prior  to  the  amendment. 
Accordingly,  held,  in  an  action  of  ejectment  brought  by  a  married  noman. 
that  an  adverse  poBsession  of  twenty  years  waa  a  good  defense. 

(Argued  November  15, 1880 ;  decided  December  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13, 1879,  aflSrming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury.* 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

J?.  J^.  Tracy  for  appellants.  If  this  action  is  to  be  regarded 
as  one  brought  by  Mrs.  Clarke  alone  to  recover  her  separate 
estate,  it  is  barred  by  the  statute.  (Laws  of  1860,  chap.  90,  § 
7 ;  Laws  of  1862,  chap.  192,  §  3.)  She  was  bound  to  bring  her 
action  within  ten  years  after  her  disability  ceased.  ( Wilson  v. 
JBettSj  4  Denio,  201 ;  Jackson  v.  Johnson^  5  Cow.  74.) 

Henry  Z.  Clarke  for  respondents.  Mrs.  Clarke's  right  to 
bring  this  action  was  not  affected  by  the  amendment  of  section 
88  of  the  Code  of  Procedure  striking  out  married  women  from 
the  list  of  persons  against  whom  the  statute  of  limitations  does 
not  run.  {Murray  v.  Gibsony  1  How.  421 ;  People  v.  Lord^ 
12  Hun,  282 ;  Potter's  Dwarris  on  Statutes,  163,  and  notes ; 
Dash  V.  Van  CleeJcy  7  Johns.  477 ;  1  Kent's  Com.  445 ;  Assist- 
ant V.  Chan.  Court,  1845 ;  Williamson  v.  Fidd,  2  Sandf.  Ch. 
533,  followed  and  approved  in  Supreme  Special  Term ;  Calk- 
ins V.  CalkinSy  3  Barb.  305 ;  AppeUby  v.  Brown^  24  N.  T.  143 
[Smith,  10]  ;  23  How.  Pr.  207.) 

Earl,  J.  This  is  an  action  of  ejectment  to  recover  a  piece 
of  land  in  the  city  of  Brooklyn.  It  is  alleged  in  the  complaint 
that  Mrs.  Clarke  is  seized  in  fee  of  the  land,  subject  to  her 
husband's  life  estate  as  tenant  by  the  curtesy.  The  answer  de- 
nies the  ownership  of  the  land  by  the  plaintiffs,  and  sets  up 
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the  defense  of  adverse  possession.  Upon  the  trial  the  plaintiffs 
showed  that  Mrs.  Clarke  derived  her  title  to  the  land  by  descent 
from  her  father;  but  it  was  not  shown  when  the  descent  was 
east,  whether  before  1848  or  after,  and  there  was  no  proof  show- 
ing that  Mr.  Clarke  was  a  tenant  by  the  curtesy  or  that  he  had 
any  estate  whatever  in  the  land.  The  trial  judge  found  that  the 
plaintiffs  were  married  previous  to  1850,  and  that  in  June  of 
that  year,  and  prior  thereto,  Mrs.  Clarke  was  seized  of  the  land 
in  fee  simple,  and  that  in  that  month  the  defendants  entered 
into  possession  of  the  land,  and  have  since  been  in  the  adverse 
possession  thereof. 

There  was  no  exception  by  the  defendants  to  the  finding  of 
the  judge,  that  in  June,  1850,  and  prior  thereto,  Mrs*  Clarke 
was  in  the  possession  of  the  land,  as  owner  in  fee  simple,  and 
the  point  was  not  made  upon  the  trial,  in  any  way,  that 
she  could  not  recover  because  of  her  husband's  life  estate, 
^s  alleged  in  the  complaint.  The  sole  defense,  apparently,  re- 
lied upon  by  the  defendants  was  that  of  advei^  possession. 
The  courts  below  decided  that  Mr.  Clarke  was  a  needless  party 
plaintiff,  and  that  the  title  to  the  land  was  in  Mrs.  Clarke,  and 
that  adverse  possession  did  not  run  against  her,  because  she 
was  a  mamed  woman. 

Tinder  the  Code,  as  it  stood  in  1850,  adverse  possession 
could  not  run  against  Mrs.  Clarke,  and  she  could  have  brought 
her  action  at  any  time  within  ten  years  after  her  disability  was 
terminated  (§  88).  But  in  1870,  by  section  5  of  chapter  741 
of  the  Laws  of  that  year,  section  88,  as  well  as  section  101, 
was  amended  by  striking  out  the  words  "  or  a  married  woman,'' 
thus  entirely  removing  the  disability  of  marriage,  and  there- 
after a  married  woman,  as  to  the  time  of  commencing  actions, 
was  placed  upon  the  precise  footing  of  other  persons.  It  mat- 
ters not  that  this  cause  of  action  had  then  accrued,  as  by  section 
15  of  the  same  chapter  it  was  provided  that  all  the  sections  of 
that  act,  save  section  6,  "  shall  apply  to  actions  now  pending, 
as  well  as  to  such  as  may  be  hereafter  brought,  and  shall  take 
effect  immediately."  After  section  88  was  thus  amended,  she 
was  bound  to  commence  her  action  within  twenty  years  from 
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the  time  it  accrued ;  and  we  so  held  in  Acker  v.  Acker,*  de- 
cided in  May,  1880. 

It  follows  that  the  judgment  should  be  reversed  and  new  trial 
granted,  costs  to  abide  event 

All  concur. 

Judgment  reversed. 


James  N.  Gotendobp,  Eespondent,  v.  Daniel  Goldschmidt, 

Appellant. 

UDder  the  provisions  of  the  Code  of  Procedare  in  reference  to  the  appoint- 
ment of  guardians  ad  litem  for  infant  parties  to  civil  actions,  the  plaintiflP 
in  an  action  for  partition  could  apply  for  and  was  entitled  to  an  order 

■  appointing  a  guardian  for  a  non-resident  infant  defendant,  without  a  pre- 
vious service  of  the  eummons  upon  or  previous  notice  to  said  defendant. 
(§  116,  sub.  2.) 

Upon  the  petition  of  the  plaintiff  in  a  partition  suit  an  order  was  made, 
as  prescribed  by  said  provision,  appointing  D.  as  guardian  ad  litem  for 
certain  non-resident  infant  defendants,  unless  they,  or  some  one  in  their 
behalf,  should,  ifithin  a  time  specified,  after  service  upon  them  of  a  copy 
of  the  order,  procure  a  guardian  to  be  appointed,  and  directing  service 
upon  the  infants  and  their  father.  Service  was  made  as  directed,  and 
at  the  expiration  of  the  time  limited,  no  steps  having  been  taken  by 
or  on  behalf  of  the  infants,  D.  was  appointed  such  guardian,  and  duly 
qualified.  The  summons  was  served  upon  him,  and  the  infants 
appeared  by  him  and  answered.  Held,  that  this  was  sufficient,  both 
under  said  provision  of  the  Code  and  under  the  provisions  of  the 
Revised  Statutes  in  reference  to  proceedings  in  partition  (2  R.  S.  817, 
(^  8),  which  are  made  applicable  to  actions  for  partition  under  the  Code 
(§  448);  and,  it  appearing  that  the  court  had  jurisdiction  of  the  subject- 
matter,  that  a  sale  in  pursuance  of  a  judgment  in  the  action  gave  a  valid 
title  as  against  said  infant  defendant& 

(Argued  November  15,  1880;  decided  December  1, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  November  24, 
1879,  aflBrmmg  a  judgment  in  favor  of  plaintiff,  entered  upon 

a  decision  of  the  court  on  trial  at  Special  Term. 

^^— — ^— ^^^^^.^■^— —  —  ■ 

^81N.T.  148. 
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The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion.  , 

r 

James  TT.  Monk  for  appellant.  The  court  did  not  acquire 
jurisdiction  of  the  infant  defendants,  as  they  were  not  served 
with  the  summons  either  personally  or  by  publication.  (Code,  §§ 
99,  127,  134,  135,  139 ;  Ywriwrh  v.  SievenSy  2  Duer,  635,  636 ; 
Dishrow  V.  FolgeVy  5  Abb.  53 ;  Croghan  v.  Livingston^  17 
N.  Y.  218,  220,  222  ;  Sogers  v.  McLean,  10  Abb.  306,  309  ; 
Glover  v.  Haws,  19  Abb.  161,  note;  Bosworth  v.  Vande- 
walkerj  53  N.  T.  597.)  The  appointment  of  the  guardian 
ad  litem  was  void.  (Code,  §  116,  subd.  2;  Varia^  v. 
StevenSj  2  Duer,  635,  636 ;  Jennings  v.  Jennings,  2  Abb.  6, 
15 ;  Difi>row  v.  Fciger,  5  id.  53,  54 ;  Rogers  v.  McLea/n, 
10  id.  306,  310;  S,  C,  11  id.  440,  456;  S.  C,  34  K  T. 
536,  541 ;  Olover  v.  Haws,  19  Abb.  161,  note ;  new  Code, 
§  473.)  The  proceedings  for  partition  under  the  Revised 
Statutes  were  superseded  by  the  Code  in  1849,  and  the  provi- 
sions of  the  Revised  Statutes  were  preserved  only  to  the  ex- 
tent and  for  the  purpose  of  supplying  any  defects  or  omissions 
which  might  be  found  to  exist  in  the  Code.  {Jennings  v. 
Jennings,  2  Abb.  6,  15 ;  Croghan  v.  Zimngston,  17  N.  T. 
.218,  224,  225 ;  Rogers  v.  McLean,  11  Abb.  440,  452;  Matter 
of  Cavam^agh,  14  id.  258, 261 ;  Hewlett  v.  Wood,  62  N.  Y.  75, 
76  ;  Samdford  v.  White,  56  id.  359,  861 ;  Varian  v.  Stevens, 
2  Duer,  635,  636.) 

Da/nid  T.  Walden  for  respondfent.  The  Constitution  does 
not  positively  require  personal  notice  in  order  to  constitute 
legal  proceedings  "  due  process  of  law."  It  belongs  to  the 
legislature  to  determine  in  the  particular  instance,  whether  the 
case  calls  for  this  kind  of  exceptional  legislation,  and  what 
manner  of  constructive  notice  shall  be  sufficient  to  reasonably 
apprise  the  party  proceeded  against,  of  the  legal  steps  which 
are  taken  against  him.  {Matter  of  the  Fmpire  Rank,  18 
N.  Y.  215-210  ;  Schwinger  v.  Eickok,  53  id.  284-285.)  The 
substance  of  the  proceeding  to  partition  lands  is  unchanged 
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by  the  Code,  and  the  various  Btepe  provided  by  the  Revised 
Statutes  are  to  be  taken  in  the  game  manner  and  the  like  pro- 
ceeding had  as  if  the  form  had  not  been  changed,  adapting  the 
same  as  to  the  new  form.  {Scmdford  v.  White^  56  N".  T.  369 ; 
HewleU  v.  Woodj  62  id.  75 ;  Lyle  v.  Smith,  13  How.  105 ; 
Varian  v.  Stevens,  2  Duer,  635 ;  AUhauae  v.  Radde^  3  Bosw. 
410 ;  Diabrow  v.  Fclger,  5  Abb.  53 ;  Bogers  v.  McLean,  34 
N.  Y.  642.)  It  was  sufficient  to  serve  the  summons  upon  the 
guardian  ad  litem,  and  not  upon  the  infant.  (R.  S.,  p.  318,  §§ 
10,  14 ;  Code,  §  448  ;  Sa/ndford  v.  White,  56  N.  Y.  359,  361.) 
The  guardian  ad  litem  having  appeared  and  answered  for  the 
infant  defendants,  this  was  equivalent  to  an  appearance  by  them 
in  th^  action  as  absolutely  as  if  they  had  been  of  full  age  and 
appeared  .by  an  attorney.  (2  R.  S.  317,  §  3  ;  Code,  §  130  ; 
Mogera  v.  McLean^  34  K.  Y.  542 ;  Varian  v.  Stevens,  2  Duer, 
635,  639 ;  Althause  v.  Badde,  3  Bosw.  430,  435 ;  3  Sandf . 
385.)  The  court  had  jurisdiction  to  pass  upon  the  question  of 
the  sufficiency  of  the  proof  of  title,  and  having  adjudicated 
upon  it,  the  judgment  is  not  only  valid,  but  cannot  be  ques- 
tioned collaterally.  {Blakely  v.  Colder,  15  !N".  Y.  619  ;  Skin- 
nion  V.  KeUy^  18  id.  355  ;  SchaetUer  v.  Gardiner,  47  id.  404, 
406.) 

Danfobth,  J.  The  object  of  this  action  was  to  compel  the 
defendant  to  perform  his  agreement  to  purchase  and  pay  for 
certain  premises  situate  in  the  city  of  New  York.  The  defend- 
ant by  answer  objected  that  the  plaintiffs  title  was  good  as  to 
only  three  undivided  fifths  thereof,  that  the  remaining  two- 
fifths  were  vested  in  certain  children  of  Adele  Gotendorf,  de- 
ceased. Upon  the  trial  it  was  conceded,  among  other  things, 
that  tlie  said  Adele  died  intestate  June  28,  1865,  seized  of 
the  premises  in  question,  leaving  her  surviving,  James  N.  Got- 
endorf, her  husband,  and  certain  children  named  or  referred  to 
in  the  answer.  That  in  June,  1871,  one  of  said  children,  Syl- 
vanus  by  name,  commenced  an  action  in  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,  against  his  father 
and  brothers  and  sisters  (children  of  said  Adele),  for  a  partition 
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and  sale  of  said  premises.  At  this  time  some  of  them  were 
over  fourteen  years  of  age  and  others  younger,  but  all  were 
minors,  and  resided  with  their  father  at  Hamburg,  Oermany. 
The  judgment  in  the  partition  suit  established  the  above  facts, 
and  by  the  admissions  in  this  action  it  sufficiently  appears  that 
jurisdiction  over  the  subject-matter  was  acquired  by  the  court. 
Under  its  direction  the  premises  were  sold,  and  the  plaintiff 
became  the  purchaser.  It  appears,  however,  that  the  summons 
in  the  partition  suit  was  not  served  upon  the  infant  defendants, 
either  personaUy  or  by  publication,  and  upon  this  omission  the 
defendant  here  rests  his  objection. 

The  general  law  enacts  that  actions  shall  be  commenced 
by  the  service  of  a  summons  (Code,  §  127),  and,  if  against 
a  minor,  under  the  age  of  fourteen  years,  requires  that 
it  shall  be  delivered  to  him  personally,  and  also  to  his  father, 
mother,  or  guardian,  or,  if  there  be  none  within  the  State,  to 
any  person  having  the  care  and  control  of  him,  or  with  whom 
he  may  reside,  or  in  whose  service  he  shall  be  (§  134,  sub.  2). 
In  certain  cases,  wnere  the  person  on  whom  tixe  service  of 
the  summons  is  to  be  made  cannot  be  found  within  the  State, 
it  may  be  made  by  publication  (id.,  §  185),  and  a  voluntary 
appearance  by  a  defendant  is  equivalent  to  a  personal  service 
of  the  summons  upon  him  (§  139).  In  the  case  before  us 
upon  petition  of  the  plaintiff  in  the  partition  suit,  an  order 
was  made  by  the  court  that  Mr.  Dimmock  be  appointed 
guardian  for  the  infant  defendants,  unless  they,  or  some  one  in 
their  behalf,  should,  within  a  time  specified,  after  service  upon 
them  of  the  order,  procure  a  guardian  to  be  appointed,  and 
directing  that  a  copy  of  the  order  should  be  served  upon  the 
in&nts  and  upon  their  father.  This  was  done,  and  no  proceed- 
ing  in  the  meantime  having  been  taken  by  them,  or  in  their 
behalf,  for  the  appointment  of  a  guardian,  Mr.  Dimmock,  at 
the  expiration  of  tiie  time  limited,  was  appointed  guardian  ad 
litem  for  the  infant  defendants,  and  filed  a  bond  and  quali- 
fied as  such  guardian.  The  summons  in  the  partition  suit  was 
served  upon  him,  and  the  infant  defendants  appeared  in  the 
suit  by  their  guardian  and  answered  the  complaint.  The  ap- 
SiCKELS  — Vol.  XXXVIII.        15 
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pellant  contends  that  this  appointment  was  void,  and  in  proof 
thereof  cites  subdivision  2,  section  116  of  the  Code.  Provision 
is  there  made  for  the  appointment  of  a  guardian  ad  Utem  for 
a  non-resident  infant,  but  it  is  urged  that  even  in  such  a  case 
the  summons  should  have  been  first  served.  To  that  effect 
is  the  Special  Terra  decision  in  Olover  v.  Roads  (19  Abb.  Pr. 
161,  note),  cited  by  the  appellant.  That,  however,  was  a  fore- 
closure case,  where  the  rule  enforced  is  not  necessarily  appli- 
cable to  proceedings  for  partition,  and  the  correctness  of  the 
decision  need  not  be  considered.  As  to  the  proceedings  for 
partition,  the  provisions  of  the  Bevised  Statutes  (vol.  2,  p.  817, 
tit.  3,  chap.  5)  are  in  force,  so  far  as  they  can  be  applied  to  the 
substance  and  subject-matter  of  the  action,  without  regard  to 
form  (Code,  §  1448 ;  Scmdford  v.  White,  66  N.  Y.  859),  and  I 
can  discern,  in  section  116  of  the  Code,  no  intention  to  depart 
from  the  rules  laid  down  in  that  act.  It  was  provided  by  sec- 
tion 2  of  the  Revised  Statutes,  before  referred  to,  that  "  if  it 
shall  be  represented  to  the  court,  by  any  partj^  intending  to  make 
such  application  for  partition,  that  tfxere  are  any  minors  who 
should  be  parties  to  the  proceeding,  and  it  should  be  proved  to 
the  court  that  at  least  ten  days'  notice  has  been  served  on  such 
minors  as  reside  within  the  State,  or  upon  their  general  guard- 
ians, of  an  intention  to  apply  for  the  order  herein  mentioned, 
such  court  shall  thereupon  appoint  a  suitable  and  disinterested 
person  to  be  guardian  for  one  or  more  of  such  minors,  whether 
such  minors  ^all  reside  in  or  out  of  the  State,  for  the  special 
purpose  of  taking  charge  of  the  interests  of  such  minors  in 
relation  to  the  proceedings  for  a  partition." 

It  will  be  observed  that  no  previous  notice  is  required  to  be 
given  in  the  case  of  non-resident  infants,  and  this  I  think  is  the 
true  construction  of  the  clause  in  subdivision  2  of  section  116 
of  the  Code,  so  far  as  it  relates  to  non-resident  infants  affected 
by  actions  for  partition.  In  such  a  case  it  provides  "  that  when 
an  infant  defendant  resides  out  of  this  State,  the  plaintiff  may 
apply  to  the  court,  and  will  be  entitled  to  an  order  designating 
a  guardian  ad  litem  for  the  infant  defendant,  unless  such  in- 
fant, or  some  one  in  his  behalf,  within  a  number  of  days  speci- 
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fied  in  the  order, "  shall  procure  to  be  appointed  a  guardian  for 
the  infant,  and  the  court  shall  give  special  directions  in  the 
order  for  the  manner  of  the  service  thereof,  which  may  be 
upon  the  infant."  All  this  would  be  unnecessary  if  a  previous 
service  of  the  summons  was  required,  and  by  the  notice  thus 
given  the  infant's  rights  are  protected.  When  service  of  the  sum- 
mons upon  the  infant  is  required,  as  by  the  first  clause  of  sub- 
division 2,  section  116,  its  only  effect  is  to  limit  the  time  within 
which  he  may  apply  for  the  appointment  of  a  guardian.  This 
result  is  reached  as  to  non-resident  minors,  defendants,  by  the 
subsequent  provisions  of  the  same  section  above  adverted 
to,  under  which  the  partition  proceedings  in  the  case  before 
us  were  conducted.  The  order  was  made  upon  proper  ap- 
plication, and  a  copy  duly  and  personally  served  upon  the 
infants,  and  upon  their  father.  The  latter  appeared  in  the 
action  by  attorney,  and  the  infants,  not  applying  for  the  ap- 
pointment of  a  guardian,  the  court  appointed  Mr.  Dimmock 
to  be  their  guardian  upon  the  filing  of  a  bond.  This  was  done, 
and  by  him  as  their  guardian,  they  appeared  and  answered. 
l^his  was  suffioienty  both  under  the  Code  (§  116),  cmd  the  Re- 
vised StahUeSy  above  referred  to.  By  the  latter  (2  R.  S.  317, 
§  3),  it  is  provided  that  the  guardians  so  appointed  *^  shall  rep- 
resent their  respective  minors  in  the  proceedings  for  par- 
tition hereby  authorized,  and  his  acts  in  relation  thereto  shall 
be  binding  on  such  minors,  and  shall  be  as  valid  as  if  done  by 
such  minors  after  having  arrived  at  full  age;"  and  by  the  Code 
(§  116),  after  adding  to  the  clause  above  cited  provisions 
for  the  case  of  an  infant  residing  in  the  State  beyond  mail 
communication,  it  is  declared  that  ^^  on  such  guardian  ad  litem 
process,  pleadings  and  notices  in  the  action  may  be  served  in 
the  like  manner  as  upon  a  party  residing  in  this  State."  This 
provision  may  well  be  applied  to  a  guardian  for  any  minor 
non-resident  defendant,  appointed  under  that  section,  but  if  it 
does  not,  his  duty  would  be  as  prescribed  by  the  Revised  Stat- 
utes, and  would  embrace  this' case. 

The  evidence  upon  the  trial  before  the  referee  in  the  parti- 
tion suit  was  sufficient  to  warrant  the  judgment,  and  there  is  no 


116      Callmbtbe  et  al.  v.  Mayor,  et6.,  Oitt  of  N.  T.  [Dec., 


Statement  of  caae. 


suggestion  that  the  rights  of  the  infants  have  not  been  fully 
protected. 

No  defense  in  this  action  was  made  out^  and  the  judgment 
appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


OusTAv  Callmeteb  et  al.,  Appellants,  v.  The  Mayob, 
Aldicbmbn  and  Commonalty  of  thb  Ciiy  of  New  York, 
Respondent. 

The  department  of  docks  of  the  city  of  New  Tork  advertised  for  proposals 
for  f umisliiDg  certain  iron  materials ;  the  notice  specified  the  period  of 
the  contract  (six  months),  and  stated  that  the  materials  must  he  delivered 
as  caUed  for  hy  the  requisitions  of  the  treasurer,  and  that  any  hidder 
"  must  be  engaged  in  and  well  prepared  for  the  business."  The  contract 
was  entered  into  with  plaintiff;  in  it  the  quantities  of  material  were 
stated  as  "  more  or  less/  and  it  was  agreed  that  the  deliveriea  should  be 
"in  such  quantities  *  *  *  as  shall  be  directed  by  the  treasurer," 
also  that  the  materials  should  be  furnished  **  according  to  the  specifica- 
tions and  the  requirements  of  the  treasurer  under  them ; "  and  payments 
were  to  be  made  ux>on  the  engineer's  certificate  that "  the  quantities  have 
been  delivered  as  per  requisition  and  in  accordance  with  specifications." 
In  the  specifications  each  statement  of  quantity  waa  foUowed  by  the 
words  "  more  or  less."  JBeld,  that  the  agreement  was  not  for  any  definite 
or  fixed  quantity  of  material ;  but  that  plaintiff  was  to  deUver  and  the 
city  only  bound  to  accept  what  was  needed- by  the  department  and  called 
for  by  its  official  requisitions ;  and  that,  therefore,  an  action  to  recover 
damages  because  of  failure  to  take  the  quantities  stated  in  the  specifica- 
tions was  not  maintainable. 

BeOenap  v.  Seaiey  (14  N.  T.  144),  distinguished. 

(Argued  November  15, 1880;  decided  December  1,  1880.) 

Appeal  from  judgment  of  theOeneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  6,  1879,  which  overruled  plaintiflEs'  exceptions 
and  directed  judgment  on  an  order  diBmissing  plaintiffs'  com- 
plaint on  the  pleadings,  and  the  openings  of  counsel  on  trial, 
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eave  as  to  an  item  of  $309.66  and  intereet,  for  which  judgment 
was  rendered. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  on  the  part  of  defendants. 

The  department  of  docks  published  a  notice  to  contractors 
containing  the  following : 

«  CONTRAOTOES'  COPY. 
Department  of  Docks,  846  and  848  Broadway. 
To  Contractors: 

^^  Proposals  for  furnishing  screw-bolts  and  other  iron  material. 

"  Sealed  proposals  for  furnishing  this  material,  indorsed  as 
above,  will  be  received  at  the  office  of  the  department  of  docks 
until  12  o'clock  noon  of  January  20, 1874,  at  which  time  the 
bids  will  be  publicly  opened  and  read.  The  award  of  the  con- 
tract will  be  made  as  soon  as  practicable  after  the  opening  of 
the  bids. 

"  The  period  of  this  contract  is  for  six  months  from  the  date 
hereof,  and  the  material  must  be  delivered  as  called  for  by  the 
requisitions  of  the  treasurer. 

^'  Any  bidder  for  this  contract  must  be  known  to  be  engaged 
in  and  well  prepared  for  the  business,  and  must  have  satisfac- 
tory testimonials  to  that  effect,  and  also  shall  give  security 
for  the  faithful  performance  of  his  contract  in  the  manner  pre- 
scribed and  required  by  ordinance." 

"  Bidders  will  state  the  price  in  the  following  proposals  for 
each  separate  item  of  the  material  to  be  furnished  by  which  the 
bids  will  be  tested." 

The  accompanying  proposals  stated  quantities  of  the  items 
of  materials,  but  to  each  statement  was  added  the  words  ^'  more 
or  less."  The  contract  was  let  to  plaintiffs.  In  the  specifications 
contained  in  it  the  words  "more  or  less"  followed  each  state- 
ment of  quantity.     The  contract  contained  these  clauses : 

"And  it  is  further  mutually  agreed  by  and  between  the  par- 
ties to  this  contract,  that  the  quantities  to  be  paid  for  shall  be 
measured  or  weighed  by  the  engineer  and  his  assistants  in 
accordance  with  tiie  specifications. 
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"And  it  is  further  agreed  that  the  deliveiy  of  the  material 
shall  be  commenced  at  such  time,  carried  on  in  such  quantities 
and  delivered  at  such  points  as  shall  be  directed  by  the  treas- 
urer." 

"And  it  is  further  agreed  by  said  parties  to  this  agreement, 
that  payment  shall  be  made  on  the  certificate  of  the  engineer 
that  the  quantities  have  been  delivered  as  per  requisition  and 
in  accordance  with  specifications. 

"And  that  the  said  parties  of  the  second  part  further  agree 
that  they  shall  not  be  entitled  to  demand  or  receive  payment 
for  any  portion  of  the  aforesaid  materials,  except  in  the  man- 
ner set  forth  in  this  agreement,  nor  until  each  and  every  of  the 
stipulations  hereinbefore  mentioned  are  complied  with,  and  the 
engineer  shall  have  given  his  certificate  to  tliat  effect." 

The  parties  of  the  second  part  agreed  to  receive  the  prices 
specified  "in  full  compensation  for  furnishing  all  the  said 
materials  according  to  the  specifications  and  the  requirements 
of  the  treasurer  under  them." 

The  complaint  alleged  that  plaintiffs  were  prepared  to  supply 
all  of  the  quantities  stated  in  the  specifications,  furnished  all 
that  was  called  for  by  the  department,  and  were  ready  to  sup- 
ply the  residue.  For  the  materials  furnished,  plaintiffs  con- 
ceded that  they  had  received  payment  at  the  contract  price, 
save  a  small  balance  of  $309.66.  The  breach  complained  of 
was  the  failure  of  the  department  to  take  the  quantities  of 
material  specified  in  the  contract.  Upon  the  opening,  defend- 
ant's counsel  asked  for  a  dismissal  of  the  complaint  save  as  to 
the  balance  unpaid  for  materials  furnished,  for  which,  with 
interest,  it  was  conceded  plaintiffs  were  entitled  to  judgment. 
This  motion  was  granted,  to  which  plaintiffs'  counsd  duly 
excepted. 

Thomdike  Saimders  for  appellant.  There  was  a  breach  of 
the  contract  by  defendant  in  failing  to  make  direction  for  quanti- 
ties, etc. ,  to  enable  plaintiffs  to  deliver  all  specified  in  the  contract 
before  August  4,  1874.  {Hohinson  v.  Mayor^  etc.,  3  W.  D. 
101.)     The  phrase  "more  or  less,"  as  used,  implies  only  a 
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slight  difierence  in  quantities.  {Belhruip  v.  Sedey,  14  IST.  Y. 
144  - 151.)  The  language  of  the  agreement  and  die  action  of 
the  parties  prove  their  intention^  and  should  control.  {Ha/r- 
rmffton  v.  2^  MayoTj  10  Hun,  248,  afltened  70  N.  Y.  604.) 

A.  c/l  Bequier  for  respondent.  Plaintiffs  had  no  legal 
ground  of  complaint  because  the  quasi  estimate  had  not  been 
literally  followed,  and  consequently  no  cause  of  action.  {Sa^ 
rimqton  v.  Mayer y  etc.,  10  Hun,  251.) 

FmcH,  J.  This  controversy  was  correctly  decided  by  the 
courts  below.  There  is  no  mistaking  the  true  nature  of  the 
contract  between  the  plaintiflEs  and  the  city  of  New  York.  It 
was  not  an  agreement  for  the  delivery  of  a  definite  and  fixed 
quantity  of  material,  which  the  city  was  bound  to  receive 
within  the  stipulated  time,  but  merely  a  contract,  entirely 
flexible  as  to  quantity,  to  deliver  such  and  so  much  as  the  dty 
through  its  appointed  agent  during  the  six  months  should  re- 
quire. That  in  the  specifications  the  probable  amount  thought 
likely  to  be  needed  was  stated,  guarded  with  the  qualification 
of  '^  more  or  less,"  does  not  change  the  construction.  If  the 
precise  purpose  might  have  been  more  fully  and  unequivocally 
expressed,  yet  the  character  and  scope  of  the  contract,  its  very 
terms  and  conditions,  indicate  plainly  its  meaning.  The  pub- 
lished proposals  issued  to  contractors  by  the  department  of 
docks,  which  were  entitled  "  Proposals  for  fumidiing  screw- 
bolts  and  other  iron  material,"  contained  a  distinct  provision 
that  the  ^^  period  of  the  contract  was  for  six  months,  and  the 
material  must  be  delivered  as  called  for  by  the  requisitions  of 
the  treasurer."  The  proposals  further  contained  the  provision 
that  ^'  any  bidder  for  this  contract  must  be  known  to  be  en- 
gaged in  and  well  prepared  for  the  business,  and  must  have 
satisfactory  testimonials  to  that  effect."  The  object  was  to 
deal  only  with  somebody  capable,  by  his  situation  and  surround- 
ings, of  delivering  the  class  of  material  needed,  in  uncertain 
quantities  and  at  varying  times,  and  to  deprive  of  any  force  or 
justice  exactly  such  a  claim  as  is  made  in  this  complaint ;  that 
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the  plaintiff  prepared  himself  specially  for  this  contract-work 
by  buying  iron  necessary  for  its  completion  and  retaining  for 
that  purpose  men,  machinery  and  power,  so  that  grave  in  jm-y 
resulted  because  the  whole  estimated  quantity  was  not  taken. 
Then  in  the  contract  itself  the  quantities  are  stated  as  ^^  more 
or  less,"  and  it  is  '^  agreed  that  the  delivery  of  the  material 
shall  be  commenced  at  such  time,  carried  on  in  such  quantities 
and  delivered  at  such  points  as  shall  be  directed  by  the  treas- 
urer." It  is  further  stipulated  that  the  material  shall  be  f lu*- 
nished  ^^  according  to  the  specifications  and  the  requirements 
of  the  treasurer  under  them,"  and  that  "payment  shall  be 
made  on  the  certificate  of  the  engineer  that  the  quantities 
have  been  delivered  as  per  requisition  and  in  accordance  with 
specifications."  Taking  into  view  all  these  provisions,  and  the 
manifest  aim  and  scope  of  the  contract,  it  is  clear  that  the 
plaintiff  was  to  deliver  and  the  city  accept  only  what  was 
needed  by  the  department  of  docks,  and  called  for  by  its  official 
requisitions.  Thus  understood,  the  case  is  like  Ilanrmgton  v. 
The  Mayor,  etc.  (10  Hun,  251,  affirmed  70  N.  T.  604),  and  is 
decided  by  it.  There  are  some  differences  between  the  con- 
tract in  that  case  and  the  one  under  discussion,  to  which  our 
attention  is  called.  In  the  former  the  language  of  the  specifi- 
cations was,  "  quantities  estimated  as  follows."  The  absence 
of  the  word  "  estimated "  from  the  contract  before  us  is  not 
at  all  a  material  difference.  The  use  of  that  distinct  word 
could  hardly  have  made  the  interpretation  more  certain.  We 
are  referred  to  the  construction  put  upon  the  phrase  "  more  oi 
less,"  in  relation  to  quantities  of  land  described  in  a  deed. 
{Bdhna/p  v.  Sealey^  14  N.  Y.  144.)  In  those  cases  the  phrase 
was  restrained  and  limited,  it  is  true,  but  only  to  correspond 
with  the  manifest  intention  of  the  parties.  That  intention 
here  is  also  to  be  the  guide  to  our  interpretation,  and  leads 
plainly  to  the  result  that  the  phrase  was  used  to  indicate  an 
estimate  merely,  and  that  the  plaintiff  contracted  to  furnish 
and  the  city  was  to  receive  such  quantity  of  the  prescribed 
material  as  the  department  of  docks  should  need  and  by  official 
requisition  demand  during  the  specified  continuance  of  the 
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contract  For  the  quantity  thus  delivered  the  plaintiff  has 
been  fully  paid,  except  as  to  a  small  sum  which  he  was  allowed 
to  recover  in  the  court  below. 

The  judgment  should  be  affirmed^  with  costs. 

All  concur. 

Judgment  affirmed. 


MiLTOK  WooLEY)  Hespondeut,  v.  The  Gband  Stbeet  aiyd 
Newtown  Railroad  Company,  Appellant. 

PlaintUTs  sleigh  was  upset  by  striking  against  a  switch  laid  down  by  de- 
fendant in  a  street  in  the  city  of  B.,  to  connect  its  tracks  with  that  of 
another  road  over  which  it  ran  its  cars.  The  evidence  tended  to  show 
that  the  switch  was  higher  above  the  pavement  than  was  necessary  or 
reasonable ;  that  defendant  had  pnt  salt  on  its  track  which  had  melted 
the  snow  and  caused  the  slash  to  ran  down  and  cover  the  switch  from 
sight.  Accidents  had  frequently  happened  to  other  passing  vehicles 
from  the  same  cause.  In  an  action  to  recover  damages,  hM^  that  the 
evidence  justified  the  submission  of  the  question  of  defendant's  negli- 
gence to  a  jury. 

Plaintiff  knew  that  there  was  a  switch  in  that  locality,  but  it  did 
not  appear  that  he  had  in  mind  its  predse  location;  he  was  not  think- 
ing particularly  of  the  switch  at  the  moment  of  the  accident ;  but, 
thinking  the  place  was  one  dangerous  to  cross  without  care,  was  going 
slowly  and  using  great  caution.  Held,  that  he  was  not,  as  matter  of  law, 
chargeable  with  contributory  negligence ;  but  that  the  question  was  one 
for  the  jury. 

The  evidence  was  to  the  effect  that,  as  between  the  defendant  and  the 
other  street  railway,  with  whose  tracks  the  switch  made  a  connection, 
the  defendant  was  to  keep  the  switch  and  the  abutting  pavement  in  good 
condition.  The  court  was  asked  to  charge  that  if  the  switch  was  prop- 
erly put  down  defendant  was  not  clwrgeable;  the  request  was  refused,  but 
the  court  charged  that  if  the  switch  was  skillfully  put  down  and  was  in 
itself  no  obstruction,  which  a  person  could  not,  with  ordinary  care  and  pru- 
dence, avoid,  the  proposition  would  be  correct.  Held^  no  error ;  that 
although  the  switch  was  a  proper  one  and  well  laid  down,  if  it  subse- 
quently, from  any  cause,  was  raised  to  an  undue  height  above  the  pave- 
ment, or  the  pavement  had  sunk  unduly  below  it,  it  was  defendant's  duty 
to  put  it  in  good  condition. 

Lowery  v.  B.  0.  <fe  IT.  B.  B.  Co.  (76  N.  T.  38),  distinguished. 

Also,  hM,  that  although  the  degree  of  care  and  prudence  required  of  one 
traveling  upon  a  street  wherein  a  street  raUway  has  been  rightfully  laid 
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down,  was  greater  than  that  required  In  traveling  upon  a  street  not  so 
need,  yet  that  it  might  still  be  characterized  as  ordinary. 

A  witness  was  asked,  by  plaintiff's  counsel,  whether  the  switch  was  as  high 
at  the  time  of  the  trial  as  at  the  time  of  the  accident;  this  was  objected 
to  and  objection  overruled.    Held^  no  error. 

Also,  held,  that  it  was  not  error  to  receive  evidence  that  there  had  been 
other  accidents  at  the  same  switch. 

After  the  court  had  charged,  in  substance,  that  the  switch  used  was  not  in 
itself  objectionable,  but  was  only  so  if  found  by  the  jury  to  have  been, 
at  the  time,  too  high  to  be  compatible  with  defendant's  right  to  a  reason- 
able use  of  the  street  and  to  have  been  an  obstruction,  was  asked  by 
defendant's  counsel  to  instruct  the  jury,  that  defendant  was  not  charge- 
able with  negligence  in  putting  down  the  switch  he  did,  that  the  switch 
used  was  not  an  obstruction  in  law,  if  properly  laid.  The  court  replied 
it  would  leave  that  to  the  jury.  £[M,  that  the  request  and  answer  must 
be  considered  in  view  of  what  the  court  had  already  charged,  and  so 
considered  was  not  error. 

(Argued  November  15, 1880 ;  decided  December  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  city 
court  of  Brooklyn,  entered  upon  an  order  made  September  20, 
1879,  affirming  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict 

The  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion. 

j^.  C.  2£oak  for  appellant.  The  defendant  is  not  an- 
swerable in  damages  to  the  plaintiff  for  maintaining  the 
switch  in  question  ;  it  was  the  reasonable  exercise  of  a  legal 
right.  {MazeUi  v.  N.  T.  c&  Harlem  B.  Ji,,  3  E.  D.  Smith, 
98 ;  Zowery  v.  Brooklyn  City  dk  Newtmon  It.  j??.,  76  N.  T. 
28 ;  Lochwood  v.  North  Missouri  R.  jff.,  34  Mo.  259.)  It 
was  error  to  admit  the  testimony  as  to  the  elevation  of  the 
switch  being  greater  at  the  time  of  the  trial  than  it  was  when 
the  plaintiff  was  injured.  i^Dale  v.  Ddavyanre  &  W.  R.  R,^ 
73  N.  Y.  468  ;  Payne  v.  Tr(yy  &  Boston  R.  R.,  9  Hun,  526  ; 
SaUers  •  v.  Ddawanre  c6  H,  R,  R.y  3  id.  338 ;  Dcmgan  v. 
Cha/mplain  T.  Co.y  51  N.  Y.  1.)  The  testimony  of  the  witness, 
Kobert  Squires,  as  to  the  statement  he  made  after  the  accident 
to    the  defendant's    superintendent  about  the  switch,   was 
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improperly  admitted.  {Fvrst  v.  Second  Ave.  H.  J?.,  72  N.  Y. 
642 ;  Zvh/  v.  B.  R.  R.  Co.,  17  id.  131 ;  Whitaker  v.  Eighth 
Ave.  R.  R.y  51  id.  295.)  It  was  error  to  refuse  to  charge 
^^  that  the  defendant  had  a  right  to  use  the  switch  in  question/' 
and  if  it  was  properly  put  down  it  is  not  chargeable  with 
negligence.  {Lowery  v.  Brooklyn  OUy  cfe  Newtown  R.  R.y 
76  N.  Y.  28  ;  Mazzetti  v.  N.  Y.  <&  Ha/rlem  R.  R.  Co.,  8  E. 
D.  Smith,  98 ;  City  of  Brooklyn  v.  Brookiyn  City  R.  R.,  47 
N.  Y.  482 ;  Lookwood  v.  N(yrth  Missouri  R.  i?.,  34  Mo.  259.) 

J.  J,  Perry  for  respondent.  If  defendant  maintained  the 
switch  elevated  above  the  level  it  is  liable  for  the  consequences 
whenever  an  accident  occurs,  without  negligence  upon  the  part 
of  the  injured.  {Ca/rpenter  v.  Ths  Cenl/ral  Park  R.  R.  Co., 
etc.,  11  Abb.  N.  S.  416.)  It  is  sufficient  that  the  negligence 
of  the  defendant's  company  operated  in  producing  the  accident. 
{MoU  V.  Bvdson  R.  R.  Co.,  8  Bosw.  345 ;  Brehm  v.  Ore(£t 
Western  Railway  Co.,  34  Barb.  256;  Lockhart  v.  Lichten- 
ihaur,  46  Penn.  S.  L.  157.)  Whether  the  appliances  and  ma- 
chinery used  by  the  company  are  the  best  known  in  practical 
use,  is  a  question  for  the  jury,  upon  the  evidence  of  all  the 
witnesses  on  that  subject.  {Stevnway  v.  The  Erie  Railway, 
43  N.  Y.  126 ;  2  Redf .  on  Eailways,  189 ;  Benir  v.  Delawwre 
<&  Budson  C.  Co.,  13  Hun,  254;  Zee  v.  Northern  Cent.  R^y 
Co.,  3d  department,  January,  1879 ;  "Weekly  Dig.,  April,  1879, 
1 10.)  The  fact  that  numerous  other  accidents  happened  at  the 
same  switch  shows  it  to  be  an  obstruction  and  dangerous,  and 
the  attempt  to  show  that  wagons  were  caught  in  that  switch  in 
another  way  from  that  of  this  plaintiff  can  have  no  effect. 
{Zee  V.  If.  Cent.  By  /  Quintan  v.  The  City  of  Utica,  18  Hun, 
11,  247.)  The  question  of  negligence  is  one  for  a  jury.  (  Whip- 
ple V.  The  West.  Phil.  Passenger  R.  R.  Co.,  6  W.  D.  80 ;  Gale 
\.N.  T.  C.<&B.R.R.R.Co.,76N.Y.69^i  Emstv.B.R. 
R.  R.  Co.,  35  id.  9 ;  Voak  v.  N<yrthem  C.  R.  R.  Co.,  75  id. 
320 ;  McMahon  v.  Second  Ave.  R.  R.  Co.,  id.  231.)  A  cor 
poration  is  responsible  for  its  neglect  to  perform  the  duty 
imposed  upon  it.     {Conrad  v.    ViUage  of  Ithaca,  16  N.  Y. 
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158 ;  Weed  v.  Village  of  BaOsUm  Spa.^  76  id.  329.)  Defend- 
ant isUable  in  as  much  as  by  its  charter  it  obUgated  itself  to 
replace  and  maintain  the  highway  in  a  suitable  and  reasonably 
safe  condition  for  public  traveL  {Todd  v.  City  of  Troy^  61  N. 
Y.  606 ;  EgglesUm  v.  Cohimlna  Tvmfpikey  8  Weekly  Dig.  323.) 
The  evidence  as  submitted  was  conflicting  and  as  such  was  a 
question  for  the  jury  and  was  properly  submitted  to  the  jnry. 
{Emwickv.  N.  C.  B.  B.  Co.,  36 N.  Y.  132 ;  MiUcurd Y.Pinard, 
44  Vt.  34 ;  Ditchdl  v.  Spvytm  Dnyvil  B.  B.  Co.,  5  Hun,  165 ; 
Sheehy  v.  Burger,  62  N.  Y.  418 ;  BidweU  v.  Zamordy  17  How. 
357;  XeOer  v.  If.  Y.  C&H.  B.B.  B.  Co.,  75  N.  Y.  24; 
Bimt  y.  Lowell  QaalighJb  Co.,  1  Allen,  343 ;  ISichds  v.  Svxstk 
Ave.  B.  B.  Oo.y 38  N.  Y.  IZl;  FaOonv.  0.  P.  <& B.  B.  Co.,  64 
id.  13 ;  Mcmgo/n  v.  Brooklyn  B.  B.  Co.,  38  id.  455 ;  Borst  v. 
Zake  S.  <&  Michigan  B.  B.  Co.,  4  Hun,  346 ;  £irJipatrick  v. 
iT.  r.  a  ds  E.  B.  B.  B.  Co.,  6  Weekly  Dig.  106.)  The  negU- 
genoe  of  the  plaintiff,  in  order  to  preclude  him  from  recovery, 
must  be  such  that  by  ordinary  care  he  could  have  avoided  the 
consequences,  and  the  jury  from  the  facta  are  to  say  whether 
tlie  plaintiff  contributed  to  the  injury.  {Beers  v.  Hovsaiomo 
B.  B.  Co.y  19  Conn.  666 ;  Colgraoe  v.  Jf.  H.  B.  B.  Co.,  2  N. 
Y.  492 ;  Sheehy  v.  Burger,  62  id.  688 ;  Green  v.  JSHe  B.  B. 
Co.,  18  S.  R.  R  833;  People  v.  The  N.  T.  C.  <&  H.  B.  B. 
B.  Co.,  74  N.  Y.  696.)  The  liability  of  the  company  to  restore 
the  highway  intersected  by  its  tracks  is  a  continuing  obligation 
and  condition  of  its  rights  to  occupy.  {Bequa  v.  City  of 
Bocheat&r,  45  N.  Y.  129 ;  Mayor  v.  Sheffidd,  4  Wall.  189, 195, 
196.)  Defendant  would  be  liable  for  injuries  occasioned  by 
any  fault  in  the  original  construction,  or  the  improper  condi- 
tion, at  any  time,  of  its  own  track,  even  though  such  injuries 
were  contributed  to  by  the  bad  repair  of  the  streets.  (Cor- 
penter  v.  Central  Park  B.  B.  Co.,  11  Abb.  N.  S.  416 ;  Oolgrove 
v.iT.  T.<&JV.I£.B.B.B.  Co., 6  Dner, 882;  S.  C.,20'S.Y. 
492.) 

FoLGBB,  CL  J*    This  is  an  action  brought  to    recover 
damages  for  injury  to  the  person  of  the  plaintiff  and  to  his 
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property.  The  injury  was  caused  by  the  upeettisg  of  the 
vehicle  of  the  plaintiff  in  which  he  was  going  with  his  goods  ; 
and  it  was  upset  by  striking  against  a  switch  of  the  defendant 
laid  down  in  its  track  in  the  public  street  in  the  city  of 
Brooklyn,  and  rising  above  the  level  of  the  abutting  street 
pavement.  The  issues  made  by  the  pleadings  are  that  the 
"injury  came  to  the  plaintiff  from  his  n^ligence  contributing 
thereto,  and  that  the  defendants  were  guilty  of  n^ligence  in 
putting  the  switch  in  the  public  way  in  the  manner  that  it  was 
laid  down,  or  in  suffering  it  to  get  iilto  a  bad  state  afterward, 
the  objectionable  manner  of  laying  down  and  the  suffered 
state  as  alleged  being  that  it  was  too  high  above  the  surface  of 
the  pavement,  and  made  an  obstruction  dangerous  to  travel. 
At  the  trial  the  plaintiff  recovered,  and  it  is  as  well  in  consider- 
ing the  case  here,  to  treat  the  points  made  by  the  defendant  in 
their  order  as  presented  in  this  court,  as  near  as  may  be.  We 
may  remark  however,  in  passing,  that  the  attention  of  the 
parties,  and  consequently  of  the  trial  court,  was  too  much  dis- 
tracted from  the  real  issues  in  the  case  to  what  seems  to  us 
the  non-essential  qnestion  of  the  comparative  merits  of  the 
switches  of  rival  patentees  of  those  articles. 

1st.  We  think  that  it  was  for  the  jury  to  say  whether  the 
plaintiff  was  guilty  of  n^ligence  contributing  to  the  injury. 
It  is  true  that  he  knew  that  in  that  locality  was  the  switch  now 
pronounced  an  xmreasonable  obstruction  to  travel.  It  does  not 
appear  that  he  had  in  mind  the  exact  spot  at  which  it  was  to 
be  met  with.  It  is  true  that  he  was  not  thinking  particularly 
of  this  switch  at  the  moment  of  the  accident.  But  he  was 
thinking  of  the  whole  space  about  there  as  not  a  place  to  cross 
in  safety  without  care  in  doing  so,  and  was  going  slowly  and 
conducting  himself  with  greater  caution  in  view  of  the  diffi- 
culty of  crossing  there  safely.  The  exact  spot  at  which  was 
this  switch  was  hidden  from  his  view  by  the  snow  and  slush 
that  covered  it,  and  which  had  gathered  there  from  acts  of  the 
defendant^.  Such  is  his  own  testimony,  sustained  and  sup* 
plemented  in  some  particulars  by  that  of  other  witnesses. 
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We  cannot  say,  as  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence. 

2d.  The  defendant  had  the  right  to  put  down  such  appliances 
in  the  street  as  were  needful  for  the  convenient  use  of  its 
franchise  to  operate  a  horse-railway.  The  restriction  upon  the 
use  of  this  right  is  that  the  use  may  not  be  negligent  or  un- 
skillful, or  without  reasonable  care  therein.  It  is  manifest 
that  it  was  a  question  of  fact,  and  to  be  passed  upon  by  a  jury 
under  proper  instructions  from  the  court,  whether  the  defend- 
ant in  this  case  used  a  switch  that  was  the  best  for  the  purpose 
in  general  and  acknowledged  use,  and  laid  it  down  with  proper 
skill  and  care,  in  a  proper  manner,  and  so  kept  and  used  it. 
The  defendant  might  have  adopted  a  kind  of  switch  that  ex- 
perience had  condemned,  or  refused  to  adopt  one  that  ex- 
perience had  shown  to  be  the  best,  or  among  the  best ;  or  using 
the  latter,  had  at  first  put  it  down  carelessly  or  unskillf  ully ;  or 
having  at  first  put  it  down  well,  had  suffered  it  or  the  pavement 
about  it  to  get  out  of  proper  position  relatively  or  otherwise, 
so  that  there  was  at  first  or  at  last  an  obstruction  in  the  public 
way  needlessly  and  unreasonably  dangerous  to  passers  over  it. 
These  were  questions  for  a  jury  to  try  and  determine.  And  if 
they  had  testimony  which  raised  them  or  either  of  them,  and 
there  was  no  error  in  the  submission  of  the  case  to  their  con- 
sideration, their  verdict  is  conclusive. 

3d.  Whether  there  was  testimony  for  the  jury  is  a  point 
raised  by  the  motion  for  a  nonsuit.  There  was  testimony  of 
the  height  of  the  switch  above  the  pavement ;  that  accidents  had 
not  infrequently  happened  to  vehicles  passing  there ;  the  testi- 
mony tended  to  show  that  these  mischances  had  come  from 
striking  against  this  switch  ;  there  was  testimony  tending  to 
show  that  the  defendant  had  put  salt  upon  its  track,  and  thus 
had  caused  the  slush  and  snow  to  run  down  to  and  cover  the 
switch  from  the  sight  of  passers  by.  We  think  that  there  was 
testimony  for  the  jury  tending  to  show  facts,  from  which  it 
could  be  properly  argued  to  them  that  the  switch  was  raised  at 
first,  or  afterward  became  higher,  above  the  pavement  than 
was  necessary  or  reasonable,  and  being  thus  raised  was  left  so 
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hidden  by  vlush  and  snow  as  not  to  be  seen,  in  its  dangerous 
Btate^  by  drivers  of  vehicles.  We  cannot  say  that  there  was 
nothing  to  leave  to  the  jury  upon  the  question  of  the  defend- 
ant's negligence,  or  want  of  skill  or  unreasonable  and  unneces- 
saiy  use  of  the  street. 

4th.  Errors  are  alleged  to  have  been  made  in  the  charge.  The 
court  was  asked  to  charge :  ^^  that  the  defendant  had  a  right 
to  use  the  switch  in  question,  and  if  it  was  properly  put  down, 
they  are  not  chargeable."  It  is  probable  that  this  request  had 
reference  to  the  kind  of  switch,  a  question  much  agitated  on 
the  trial,  and  was  meant  to  ask  the  court  to  say  that  the  defend* 
ant  had  as  good  right  to  use  the  Wharton,  Ho.  2,  switch  as  the 
Johnson  switch.  Possibly  it  is  not  so  however,  and  we  will 
treat  it  as  a  request  referring  to  the  switch  used,  without  regard 
to  what  patent  it  was  of.  Thus  viewed,  it  will  be  seen  that 
the  request  considers  only  the  character  of  the  switch,  and  the 
manner  of  the  laying  of  it  down  in  the  first  instance.  The  re- 
quest does  not  consider  what  may  have  taken  place  since  it  was 
laid  down,  either  by  the  raising  of  the  switch  or  the  depression 
of  the  surrounding  pavement.  The  switch  may  have  been  of  a 
good  pattern  and  design,  and  well  laid  down  ;  but  if  the  frost 
or  other  force  of  nature  had  raised  it  to  an  undue  height  above 
the  adjacent  pavement,  or  by  any  cause  that  pavement  had 
been  sunk  unduly  below  it  in  level,  and  it  was  the  duty  of  the 
defendant  to  meet  and  avoid  this  changed  condition,  it  might 
be  liable.  The  request  to  charge  left  out  this  idea.  It  was  in 
testimony  that  this  switch  was  one  to  be  maintained  by  the 
defendant,  which  had  the  direction  and  the  duty  whether  it 
should  be  changed  or  altered  in  its  relation  to  the  surround- 
ing pavement.  It  was  a  fair  inference  that,  as  between  the 
defendant  and  the  other  street  railway,  whose  tracks  the  defend- 
ant reached  for  use  by  means  of  this  switch,  the  defendant  was 
to  keep  the  switch  and  the  abutting  pavement  in  good  condi- 
tion. This  case  differs  in  this  respect  from  that  of  Zowery  v. 
B.  C.  <k  N.  H.  R.  Co.  (76  N.  Y.  28).  There  the  defendant 
was  to  lay  down  the  switch,  after  that  the  connecting  railway 
company  was  to  keep  in  repair  the  abutting  pavement.    The 
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deciBion  in  that  case  went  upon  that  fact,  that  it  wfiB  the  duty 
of  the  connecting  company,  and  not  of  the  defendant  there,  to 
keep  in  repair  the  pavement  about  the  switch.  The  request 
having  left  out  this  idea  of  an  after  change  in  the  relative  posi- 
tion of  the  switch,  was  not  one  that  the  defendant  had  a  right 
to  have  granted,  in  the  terms  in  which  it  was  put  to  the  court, 
and  the  court  did  not  err  in  not  charging  it  in  terms  or  in  sub- 
stance. 

But  the  court  not  only  declined  to  charge  as  requested,  but 
did  charge  in  terms,  that  if  it  was  sMUf  nlly  put  down,  and  was 
in  iteelf  no  obstruction  that  a  person  could  not,  with  ordinary 
care  and  prudence,  avoid,  that  proposition  would  be  correct. 
This  instruction  was  excepted  to,  and  we  are  to  determine 
whether  it  was  legally  correct.  We  think  that  it  was.  The 
streets  of  a  city  are  primarily  for  the  use  of  all  its  residents,  in 
the  most  general  mode  of  use.  The  sidewalks  are  for  the 
whole  community  to  pass  to  and  fro  upon  on  foot.  The  car- 
riage way  is  for  them  to  do  so  in  their  own  vehicles,  of  a  kind 
in  customary  use  and  in  ordinary  mode.  Being  for  the  use  in 
this  way,  there  cannot  be  asked  of  the  citizen  more  care  and 
prudence  in  going  to  and  fro  than  that  ordinarily  put  forth  by 
men  in  general.  True,  what  is  ordinary  care  and  prudence, 
upon  a  street  used  for  no  other  purpose  than  the  passage  of 
men  on  foot  or  in  the  vehicles  in  general  use,  is  of  course  less  in 
degree  than  that  which  should  be  shown  upon  a  way  upon 
which  a  street  railway  had  by  right  been  laid  down.  But  yet 
the  degree  of  care  and  prudence  needed  upon  the  latter,  though 
greater,  may  still  be  characterized  as  ordinary.  It  is  that 
which  most  men,  men  of  discretion  in  their  conduct  of  them- 
selves and  their  property,  careful  for  the  protection  of  their 
life  and  limb  and  property,  will  show  in  passing  in  such  a 
street.  Doubtless  there  may  be  in  the  needs  of  a  street  railway, 
occasion  for  placing  in  a  public  street  some  fixture  that  will 
prove  a  complete  obstacle  to  passage  over  it  by  ordinary  means 
and  modes,  and  which  all  men  must,  of  imperative  necessity, 
turn  completely  aside  from.  But  a  switch,  as  such  a  thing  is 
known  to  us  to  be,  is  not  that  fixture.     It  is  one,  the  use  of 
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which  by  the  railway  proprietor  is  compatible  with  the  general 
me  of  the  street  by  citizens.  And  it  is  incumbent  npon  the 
owner  of  the  special  franchise  to  nse  a  switch  put  down  in  a 
manner  that  is  consonant  with  the  general  rightftd  nse  of  the 
same  public  way.  That  general  rightful  use  is  such  use  as 
men  of  ordinary  care  and  prudence,  having  knowledge  of  the 
general  location  of  the  switch,  will  exercise  when  passing  over 
that  part  of  the  public  way  at  which  the  switch  is  laid  down. 
The  duty  of  the  railway  proprietor,  and  that  of  the  citizen,  are 
relative  to  eaqh  other.  The  former  has  the  right  to  put  down 
in  the  street  such  fixtures  as  are  needful  for  the  convenient 
use  of  his  right  of  peculiar  passage.  The  latter  is  bound  to 
expect  to  meet  such  fixtures  in  the  use  of  his  common  right  of 
travel  over  the  street,  and  is  bound  to  use  that  care  in  approach- 
ing and  passing  by  or  over  it,  on  foot  or  in  vehicle,  that  men 
of  ordinary  care  and  prudence  would  put  forth  in  the  same 
localily  and  circumstances.  This,  we  think,  was  the  rule  laid 
down  in  the  reply  of  the  trial  court  to  the  request  to  charge 
that  we  are  now  noticing.  The  purport  pf  the  whole  charge  is 
to  the  same  end.  The  jury  was  told  correctly,  so  far  as  it 
a£Eected  the  defendant,  of  the  right  of  the  defendant,  of  the 
duty  upon  the  plaintiff  to  put  forth  a  greater  degree  of  care  in 
view  of  that  right,  and  that  it  was  such  as  any  prudent  person 
would  use  in  the  isame  place,  and  that  though  the  switch  might 
have  been  placed  higher  than  it  should  be,  the  plaintiff  must 
have  used  there  that  degree  of  care  and  caution.  The  court 
also  told  the  jury  that  there  was  no  pretense  that  the  defend- 
ant was  negligent  in  simply  putting  down  the  switch;  by 
which  the  jury  were  given  to  know  that  the  defendant  had  a 
right  to  put  such  a  fixture  in  the  public  street ;  but  that  the 
claim  of  the  plaintiff  is  tliat  the  switch  is  too  high,  and  amounts 
to  an  obstruction,  and  left  it  to  the  jury  to  say  whether,  as 
matter  of  fact,  that  was  so. 

We  do  not  find  error  in  the  reply  of  the  court  to  this  request 
to  charge. 

A  witness  by  plaintiflTs  counsel  was  asked  whether  the  switch, 
at  the  time  of  the  trial,  was  as  high  as  it  was  at  the  time  of  the 
SicKELS  —  Vol.  XXXVIII.        17 
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accident.  This  is  the  ground  of  an  exception.  We  think  it 
was  not  error  to  admit  the  testimony.  How  it  was  at  the  time 
of  the  trial,  or  at  any  time  after  the  accident,  might  be  got  at 
by  actual  measurement,  and  there  might  be,  as  there  was,  dis- 
pute as  to  how  it  was  at  the  time  of  the  mischance.  So  testi- 
mony that  it  was  to  appearance  higher  or  lower  at  any  inter- 
vening time,  was  not  incompetent,  whether  of  more  or  less 
weight. 

Squires,  a  witness,  was  asked  and  testified  of  his  declarations 
after  the  accident  to  the  superintendent  of  defendant's  road 
about  the  switch.  The  defendant  objected  to  the  question 
calling  for  the  testimony.  The  objection  was  overruled  and 
an  exception  taken.  The  declarations  were  received.  The 
defendant  then  said  to  the  court :  "  Does  your  Honor  con- 
sider that  proper  testimony  ? "  To  which  the  court  replied : 
"I  do  not  think  that  he  has  proven  any  conversation  or 
admissions;  they  propose  to  prove  some  admissions."  It 
thus  appears  that  the  testimony  was  taken  by  the  court  as 
preliminary  to  evidence  of  admissions  from  officers  of  the 
defendant,  which,  however,  were  not  forthcoming.  The  de- 
fendant then  moved  to  strike  out  the  declaration  of  the  witness 
sworn  to  by  him.  To  which  the  court  said :  ''  Yes."  This 
reply  of  the  court  is  to  be  construed  no  otherwise  than  as 
granting  the  motion  to  strike  that  testimony  from  the  case. 
We  find  no  notice  taken  of  it  after  that,  either  in  the  proofs, 
or  charge,  or  requests  to  charge ;  and  we  must  look  upon  it 
that  the  testimony  was  not  before  the  jury. 

It  was  not  error  to  receive  testimony  of  the  fact  that  there 
had  been  other  accidents  at  the  same  switch.  That  fact  was 
competent  to  be  laid  before  the  jury.  It  might  be  explained 
as  from  other  cause  than  the  switch ;  but  as  a  fact,  we  do  not 
see  why  in  the  first  instance  it  was  not  competent.  The  plaint- 
iff had  a  right  to  show  that  the  switch  caused  harm  to  others. 
One  step  on  the  way  to  that  was  to  show  that  at  the  place 
where  the  switch  was  others  had  been  harmed. 

5.  The  further  point  is  made  in  these  words :  "  It  was  error 
to  charge  the  jury  that  *  it  was  for  them  to  determine  whether 
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the  Wharton  switch  was  made*  and  constructed  in  such  a  way 
as  to  form  an  obstruction  in  the  street,  and  that,  if  they  so 
found,  the  defendants  were  chargeable  with  negligence  in  using 
the  same.' "  We  do  not  find  in  the  appeal  book  that  this  charge 
was  made,  at  least  not  in  terms.  What  is  referred  to  in  this 
point  is  probably  this:  The  court  was  asked  to  charge  that 
there  was  no  evidence  justifying  the  conclusion  that  the  defend- 
ant was  guilty  of  negligence  in  putting  down  the  switch  used. 
To  which  the  court  said  :  **As  I  understand  the  evidence,  there 
is  no  pretense  that  there  was  any  negligence  in  putting  down 
the  switch ;  in  simply  putting  it  down.  What  is  claimed  is 
that  it  is  too  high,  and  amounts  to  an  obstruction  in  the  street.'^ 
The*  court  also  said  to  the  jury  that  the  defendant  was  not 
bound  to  put  down  the  Johnson  switch,  which  had  been  set  up 
before  the  jury  as  the  rival  of  the  switch  of  the  defendant  that 
should  have  been  preferred,  and  that  it  had  already  explained 
the  rule  of  law  of  the  case.  The  court  was  asked  to  charge 
that  'Hhe  defendants  were  not  chargeable  with  negligence  in 
putting  down  the  switch  they  did ;  the  Wharton  switch  No.  2 
is  not  an  obstruction  in  law,  properly  laid."  The  court  said : 
"  I  will  leave  that  to  the  jury."  We  think  that  these  remarks 
of  the  court  to  the  jury,  in  answer  to  these  requests,  are  not 
open  to  objection,  and  were  a  proper  treatment  and  disposition 
of  the  requests.  They  took  from  the  jury  the  consideration  of 
whetlief  there  was  negligence  in  laying  down  the  switch,  and 
left  to  them  only  whether  the  switch  that  was  used,  in  the  con- 
dition in  which  it  was  shown  to  be  at  the  time  of  the  accident, 
was  too  high,  and  thus  an  unreasonable  obstruction  in  the  street. 
6.  Another  point  is,  that  the  court  erred  in  refusing  to  charge 
that  the  defendant  was  not  bound  to  use  the  Johnson  switch. 
The  court  did  say  that  there  was  no  duty  enforced  on  the  de- 
fendant to  put  down  that  switch.  It  charged  it  as  matter  of 
law.  It  is  now  claimed  that  ^barging  it  as  matter  of  law  did 
not  repair  the  error  of  the  refusal,  because  the  jury  were  thereby 
authorized  to  find  as  matter  of  fact  that  it  was  a  duty  to  use  it. 
The  true  interpretation  of  the  charge  is,  that  the  law,  looking 
at  all  the  facts  as  fully  and  forcibly  as  it  was  possible  to  find 
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them  against  the  defendant,  declared  that  the  defendant  was 
not  in  duty  bonnd  to  use  the  Johnson  switch.  This  took  from 
the  jury  any  power  to  find  as  a  fact  that  the  duty  existed. 

The  court  was  asked  to  charge  that  the  defendant  was  not 
bound  to  use  the  Johnson  switch,  and  was  not  chargeable  with 
negligence  for  using  the  Wharton  switch.  To  which  the  court 
answered  by  a  recapitulation  of  some  of  the  instruction  already 
given,  and  left  it  to  the  jury  to  say  whether  the  Wharton  switch 
was  made  and  constructed  in  such  a  way  as  to  form  an  obstruc- 
tion in  the  street ;  and  again,  on  being  asked  to  instruct  the 
jury  that  "  the  defendants  were  not  chargeable  with  negligence 
in  putting  down  the  switch  they  did;  the  No.  2  Whsgiion 
switch  is  not  an  obstruction  in  law,  properly  laid ; "  the  court 
said  that  it  would  leave  that  to  the  jury. 

We  must  take  the  request  and  answer  of  the  court  to  the 
first  of  these  requests  as  made  in  view  of  all  that  had  been  said 

_  I 

by  the  court  to  the  jury.  It  had  already  said  in  effect  that  the 
defendant  was  not  bound  to  use  a  switch  of  a  particular  patent ; 
it  had  already  said  that  the  simply  putting  down  the  switch 
was  not  negligence,  and  that  the  claim  was  that  it  was  too  high 
and  amounted  to  an  obstruction  in  the  street.  As  we  have 
said,  this  was  the  same  as  to  say  that  the  switch  in  itself  was 
not  objectionable,  and  was  objectionable  only  if  found  by  the 
jury  to  have  been  at  the  time  too  high  to  be  compatible  with 
the  right  of  the  defendant  to  a  reasonable  use  of  the  street,  and, 
by  reason  of  being  thus  too  high,  to  have  been  an  obstruction 
in  the  street.  When,  in  answer  to  the  request  now  under  con- 
sideration, the  court  said  it  left  it  to  the  jury  to  determine 
whether  the  Wharton  switch  was  made  and  constructed  so  as 
to  form  an  obstruction  in  the  street,  it  meant,  and  must  have 
been  so  understood,  an  obstruction  such  as  it  had  before  spoken 
of,  by  reason  of  what  it  had  before  spoken  of,  viz. :  the  too 
great  height  of  it  above  the  street  level. 

We  think  that  the  court  did  fully  instruct  the  jury  that  the 
defendant  was  not  bound  to  use  the  Johnson  switch.  The 
clear  result  of  the  charge  is,  that  they  were  not  bound  to  use 
any  particular  kind,  but  could  adopt  that  which  experience 
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showed  to  be  the  best  adapted  for  use  in  such  circiimstances. 
Because,  in  reply  to  a  request  of  defendant,  that  it  would  charge 
specifically  that,  as  matter  of  law,  there  was  no  duty  enforced 
on  the  defendant  to  put  down  the  Johnson  switch,  it  did  reply : 
^'  I  think  they  were  not,  I  will  chaise  as  matter  of  law.  I  have 
already  explained  what  I  think  to  be  the  rule  of  law  governing 
this  case,"  we  do  not  think  that  the  criticism  is  just  that 
the  court  meant  to  say  to  the  jury,  or  that  the  jury  must  have 
so  understood  it,  that  while  as  matter  of  law  the  defendant  was 
not  bound  to  use  that  switch,  yet  as  matter  of  fact  they  might 
be.  The  care  of  the  court  w]a8  to  keep  the  attention  of  the  jury 
from  the  demands  of  any  particular  patent,  and  to  direct  it  to 
the  general  rule  that  defendant  must  have  used  the  appliances 
that  experience  in  such  matters  had  shown  to  be  the  best. 

Thus  we  have  gone  through  with  the  points  of  the  appellants, 
by  which  they  state  to  us  allegations  of  error  in  the  trial  court. 
"We  do  not  discover  that  the  trial  court  made  error  in  its  con- 
duct of  the  case  when  it  was  before  it. 

The  judgment  appealed  from  should,  therefore,  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


Jonathan  Woodruff,  Bespondent,  v.  Thb  Imperial   Firb 
Insuranob  Company  of  London,  England,  Appellant. 

After  a  witness  has  testified  to  faets  showing  that  he  has  some  knowledge 
of  the  cost  or  valae  of  buildings*  aoqaired  as  a  dealer  or  builder,  his 
testimony  as  to  the  value  of  a  building  is  oompetent. 

In  an  application  for  a  policy  of  fire  insurance  upon  a  building,  under  the 
heading  of  '*  surrey/'  and  following  several  questions  as  to  Uie  materials 
of  which  the  building  was  constructed  and  its  condition,  was  the  ques- 
tion, *'  For  what  purpose  used ;  state  f  uUy  ?  "  The  answer  was,  "  Dwell- 
ing.'* HM^  that  this  was  not  a  warranty  that  at  the  time  of  the  applica- 
tion the  building  was  in  use  as  a  dwelling ;  that  the  question  simply 
called  for  what  the  building  was  designed  or  fitted  for ;  and  that  the  fact 
that  the  building  at  that  time  was  unoccupied  did  not  establish  a  breach 
of  warranty. 

Alexander  v.  Q,  F.  Ine.  Co,  (66  N.  T.  464) ;  Aehworih  v.  B.  M,  F,  In$.  Oo, 
(112  Mass.  422).  distinguished. 


134  Woodruff  v.  Imperial  P.  Ins.  Co.,  London,  Eno.  [Dec., 


Statement  of  case. 


Defendant's  agent  at  the  time  the  application  was  made  was  informed  that 
the  hoase  was  .then  unoccupied  and  vacant.  Held,  that  a  condition  in 
the  policy  requiring  notice  of  and  a  special  agreement  indorsed  on 
the  policy  in  case  the  building  became  vacant  and  unoccupied,  was 
waived. 

Chase  v.  K  Ins,  Co.  (20  N.  Y.  52) ;  Alexander  v.  G.  F.  Ins,  Co.  (66  N.  Y.  464) ; 
Waish  V.  K  F,  Ins.  Co.  (73  N.  Y.  6),  distinguished. 

Within  a  few  days  after  the  policy  was  issued  the  house  was  in  fact  oc- 
cupied as  a  dwelling.  Subsequently  there  was  a  change  of  tenants  :  it 
did  not  appear  but  that  the  new  tenants  went  in  as  soon  as  the  old  went 
out.  No  loss  then  occurred.  Held,  that  the  change  was  not  a  breach  of 
said  condition. 

The  building  was  destroyed  by  fire  April  8,  1875.  It  was  rented  and  oo> 
cupied  up  to  April  1st.  The  tenant  had  permission  "  to  keep  his  things  " 
there  after  that  time,  and  as  a  witness  for  defendant  he  testified,  "  my 
occupancy  ceased  when  my  things  were  burned  up  ;  "  he  also  testified 
that  he  occupied  as  tenant,  the  barn  and  carriage  house,  which  were  also 
insured  by  the  policy,  and  continued  so  to  do  after  the  fire.  Another 
witness,  who  went  to  the  house  to  see  about  repairs  the  day  before  the 
fire,  testified  that  he  saw  articles  of  furniture  in  one  of  the  rooms,  and 
others  were  locked.  Held,  that  the  evidence  justified  the  submission  of 
the  question  as  to  whether  the  house  was  '*  vacant  and  unoccupied,"  to 
the  jury. 

As  to  whether  a  ' '  vacancy  "  under  the  term!)  of  ^uch  a  policy  must  be 
a  vacancy  of  the*  entire  premises,  or  whether  each  building  insured 
stands  by  itself  under  the  condition,  quare. 


(Argued  November  18,  1880;  decided  December  7, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  15, 1879,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  upon  a  policy  of  fire  insurance. 

The  facts  pertinent  to  the  questions  discussed  are  set  forth 
sufficiently  in  the  opinion* 

Seamed  Homd  for  appellant.  The  house  being  vacant  at  the 
time  of  and  before  the  fire  the  policy  was  avoided.  {Paine  v. 
Itis,  Co,^f>  T.  &  0.  619 ;  Alexcmder  v.  Oermania  Ins,  Go.j  66 
N.  Y.  464;  Ashwarth  v.  Ins.  Co.,  112  Mass.  422.)  The 
knowledge  of  defendant's  agent  that  it  was  vacant  did  not  in 
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any  way  waive  or  impair  the  force  of  the  warranty  in  the  writ- 
ten application,  as  by  the  express  term  of  the  policy  no  waiver 
was  good  unless  by  agreement  indorsed  upon  the  policy. 
(  Walsh  V.  Hartford  Ins.  Co.^  73  N.  Y.  6 ;  Alexamder  v.  Oer- 
mania  Ins.  Co.^  swpra ;  Chase  v.  Samiltcm  Ins.  Co..  20  N. 
Y.  62-56.) 

A.  EdAoard  Woodruff  for  respondent.  The  condition  in 
this  policy  as  to  occupation  was  waived,  as  to  presume  other- 
wise would  be  to  impute  to  defendant  a  fraudulent  intent  in 
issuing  to  plaintiff  a  policy  known  by  it  to  be  invalid.  ( Yam. 
Schoiok  V.  Niagara  Ins.  Co.y  68  N .  Y.  434  ;  Broadhead  v. 
Lycoming  Ins.  Co.j  14  Hun,  452 ;  Chase  v.  Peoples  F.  Ins. 
Co.^  id.  456  ;  McCdhe  v.  Fa/rm  Building  Ins.  Co.^  id.  604 ; 
Cone  V.  Niaga/ra  Ins.  Co.^  60  N.  Y.  619 ;  HiU  v.  Hibemia 
Ins.  Co.^  10  Hun,  26  ;  Richardson  v.  Westchester  Ins.  Co.^  15 
id.  472  ;  Arthv/r  v.  Homestead  Ins.  Co.^  78  K  Y.  465.)  A 
waiver  of  a  condition  prospectively  operates  directly  on  the 
terms  of  the  contract  by  eliminating  the  condition,  and  such 
waiver  may  be  established  by  parol  evidence.  {Arthur  v. 
Homestead  Ins.  Co.y  78  N.  Y.  465 ;  Hay  v.  Star  Ins.  Co.^  77 
id.  236 ;  Van  Schmck  v.  Nia^a/ra  Ins.  Co.^  68  id.  434 ;  Pech- 
ner  v.  Phcemx  Ins.  Co.^  65  id.  195 ;  Gone  v.  Nio/ga/ra  Ins. 
Co.,  60  id.  619 ;  Sheldon  v.  AtUmtio  Ins.  Co.,  26  id.  460 ; 
Am^  V.  N.  T.  Union  Ins.  Co.,  14  id.  253 ;  Carroll  v.  Charter 
Oak  Ins.  Co.,  1  Abb.  Ct.  App.  816  ;  Insurance  Co.  v.  Staugh- 
ter,  12  Wall.  [U.  S.]  222 ;  OoH  v.  NaU.  Prot.  Ins.  Co.,  25 
Barb.  468 ;  Hough  v.  City  Fire  Ins.  Co.<,  29  Conn.  10  ;  Aurora 
Fire  Ins.  Co.  v.  Kramich,  36  Mich.  289 ;  Demne  v.  Home 
Ins.  Co.,  32  Wis.  47 ;  Viele  v.  Germama  Ins.  Co.y  26  Iowa, 
9.)  Describing  a  house  as  a  "  dwelling  house "  is  not  a  war- 
ranty that  it  is  occupied.  {Bro^tmvng  v.  Horns  Ins.  Co.  of 
Columhus,  71  N.  Y.  608.)  The  diagrams  and  plans  of  the 
property  were  properly  admitted  in  evidence.  {Curt/is  v.  Ay^ 
raulty  3  Hun,  487.)  Defendant  iB  estopped  from  setting  up 
the  condition  as  to  occupation,  for  the  reason  that  its  conduct 
was  such  as  to  induce  the  plaintiff  to  forego  a  formal  compliance 
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with  it-  {McCahe  v.  Fa/rm  Building  Ins.  Co.,  14  Hun,  602  ; 
ContinerUal  Bk,  v.  Bk.  of  the  CormrionweaUh,  50  N.  Y.  578, 
and  68  id.  434 ;  Bowman  y.  Agricultural  hia.  Co.,  59  id.  521.) 
The  premises  were  not  vacant  and  unoccupied.  {Reynolds  v. 
Commerce  F.  Ins.  Co.,  47  K.  Y.  597 ;  Rcmn  v.  Hom^  Ins. 
Co.,  59  id.  387 ;  McMaater  v.  Ins.  Co.  of  Horth  Am,,  55  id. 
222;  Clinton  v.  Hope  Ins.  Co..  45  id.  464 ;  Hoffmcm  v.  ^tna 
Ins.  Co.,  32  id.  405  ;  Hermcm  v.  Merchaml^  Ins.  Co,,  44  K. 
Y.  Supr.  444 ;  Bryan  v.  Peahody  Ins.  Co.,  8  W.  Va.  605 ; 
Weeifall  v.  Hudson  Biver  Ins.  Co.,  2  Duer,  490 ;  Bumstead 
V.  Dimdend  JHut.  Ins.  Co.,  2  Kem.  81 ;  Insurance  Co.  v. 
Slaughter,  12  Wall.  [U.  S.]  404 ;  Cummins  v.  Agricidtural 
Ins.  Co.,  67  N.  Y.  260,  reversing  5  Run,  554;  Shea/mum  v. 
Niagara  Ins.  Co.,  46  N.  Y.  532 ;  O'Neil  v.  Buffalo  Ins.  Co., 
3  Comst.  122;  Oldbe  v.  Continental  Ins.  Co.,  13  Hun,  611 ; 
Wait  V.  Agricultural  Ins.  Co.,  13  id.  371 ;  Pams  v.  Agrictd- 
tural  Ins.  Co.,  5  T.  &  0.  619.)  The  whole  course  of  conduct 
of  the  insurance  company  should  preclude  it  from  now  as- 
serting that  the  policy  was  void  on  account  of  the  premises 
being  vacant  and  unoccupied.  {Tit/us  v.  Glens  Falls  Ins.  Co,, 
Alb.  L.  J.,  Aug.  28th,  1880,  p.  174.  Decided  Court  of  Ap- 
peals, June  15,  1880.)  Where,  by  a  policy  of  insurance,  the 
answers  of  the  insured  are  made  warranties,  if  a  question  is  not 
answered,  there  is  no  warranty  that  there  was  nothing  to 
answer,  and  in  the  case  of  a  partial  answer  the  warranty  cannot 
be  extended  beyond  the  answer.  {DiUeler  v.  Home  L.  Ins. 
Co.,  69  N.  Y.  256.) 

Danfobth,  J.  As  to  the  plaintifPs  loss  from  a  cause  withia 
the  terms  of  the  policy,  there  is  no  dispute,  and  he  is  entitled 
to  the  indemnity  for  which  he  bargained,  unless  there  was  on 
his  part  a  violation  of  some  condition  or  warranty  expressed  in 
that  instrument.  The  amount  of  the  loss,  however,  was  in 
issue  upon  the  pleadings.  The  recovery  was  justified  by  the 
plaintiffs  evidence,  but  it  is  claimed  by  the  learned  counsel 
for  the  appellant  that  such  evidence  was  improperly  received, 
and  whether  it  was  or  not  is  the  first  question  to  be  considered. 
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The  application  on  which  the  policy  issued  contains  no  state- 
ment as  to  the  value  of  the  buildings,  nor  was  the  defendant 
misled  in  respect  thereto.  The  insurance  asked  for  was  $7,000 
on  the  dwelling  and  $2,000  on  a  bam  described  as  100  feet 
from  the  house.  These  things  are  recited  in  the  i>olic7,  there 
brought  together  and  stated  in  these  words:  ^^$9,000  —  five 
years  —  $100."  Payment  of  the  premium  is  admitted  on  the 
face  of  the  policy,  and  in  consideration  thereof  the  defend- 
ant promised  to  pay  to  the  assured  all  such  loss  or  damage  not 
exceeding  $9,000,  "  as  shall  happen  by  fire  to  the  property 
as  above  described,  during  five  years  from  the  first  of  April, 
1872,  to  be  estimated  according  to  the  actual  cash  value  of  the 
property  at  the  time  the  fire  shall  happen ;"  and  a  loss  having 
occurred,  the  assured  is  required  by  subdivision  11  of  the 
poUcy  to  give  forthwith  an  aoconnt  thereof,  showing  among 
other  things  ^'  what  was  the  whole  cash  value  of  the  subject  in- 
sured." The  policy  also  contained  a  condition  declaring  it  to 
be  of  no  force  and  effect  in  case  ^^the  above  mentioned 
premises  *  *  *  become  vacant  and  unoccupied,  or  the 
hazard  otherwise  increased  *  *  *  without  special  agree- 
ment indorsed  on  this  policy."  The  complaint  alleges  the 
burning  of  the  dweUing-house  April  3,  1875,  the  other  facts 
above  alluded  to,  and  that  by  reason  thereof  the  whole  sum  for 
which  the  house  was  insured  became  due  to  the  plaintiff.  The 
defendant  admits  the  insurance,  and  averring  in  the  language  of 
the  policy  above  set  forth  ;  that  the  loss  was  to  be  estimated 
according  to  the  actual  cash  value  of  the  property  at  the  time 
the  same  shall  occur,  alleges  *^  that  it  was  not  then  of  the  cash 
value  of  $7,000,  but  that  its  cash  value  did  not  Exceed  $3,000." 
Under  the  policy  and  the  issue  made  by  the  pleadings  it  was 
incumbent  on  the  plaintiff  to  prove  die  fact  stated,  viz.,  the 
actual  cash  value  of  the  property  at  the  time  it  was  destroyed. 
The  evidence  objected  to  was  given  for  that  purpose,  and  the 
particular  question  put  to  each  witness  appears  to  have  been 
so  framed  that  it  would  meet  the  limitation  prescribed  by  the 
twelfth  section  of  the  policy,  to  wit,  that  the  cash  value  of  the 
property  destroyed  should  in  "  no  case,  exceed  what  would  be 
Sick  els  —  Vol.  XXXVIII.        18 
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the  cost  to  the  assured  at  the  time  of  the  fire,  of  replacing  the 
same."  Blake  therefore  was  asked,  ^^  have  yon  made  an  esti- 
mate of  what  it  would  cost  at  the  time  of  the  fire  to  btiild  sach 
a  house  in  that  location  3 "  and  after  answering  that  he  had, 
and  giving  some  intermediate  explanation,  put  it  at  $8,055.68. 
Such  in  substance  was  the  course  pursued  with  other  witnesses 
whose  testimony  varied  as  to  the  amount  and  whose  means  of 
information  were  more  or  less  ample.  Blake  was  a  carpenter 
and  builder,  Bonney  an  architect,  Harris  an  insurance  and  real 
estate  agent,  but  had  of  late  been  engaged  in  appraising  similar 
property,  had  formerly  worked  in  the  erection  of  buildings, 
being  by  trade  a  *  ^  tinner  and  plumber."  He  says:  "  I  built  a  good 
many."  Duryea  had  built  houses  and  had  bought  and  sold  others. 
He  was  also  a  real  estate  appraiser,  knew  the  house  in  question 
and  its  condition.  Slater  was  a  house  painter,  had  built  houses, 
and  knew  and  had  examined  the  one  covered  by  the  policy. 
These  witnesses  were  all  competent  to  express  an  opinion  upon 
the  question  submitted  to  them,  for  they  had  some  knowledge 
of  the  cost  or  market  value  of  such  property,  acquired  as 
dealers  or  builders.  {Bedell  v.  Z.  /.  B.  R,  Co.^  44  N.  Y.  367 ; 
Jvdaon  v.  EasUmy  58  N.  Y.  664.)  The  facts  on  which  their 
opinions  rested  were  stated  to  the  jury,  and  they  were  thus 
prepared  to  give  to  the  testimony  such  weight  as  they  thought 
proper  under  the  instructions  of  the  learned  trial  judge.  To 
these  instructions  no  exception  was  taken,  nor  was  he  asked  to 
charge  further  upon  that  subject.  Before  issuing  the  policy 
the  company  might  have  examined  and  estimated  the  insurable 
value  of  the  property,  and  it  would  not  have  been  an  exercise 
of  undue  prudence  had  they  done  so.  It  does  not  appear  that 
they  did  not.  They  did  receive  a  premium  in  advance  for  an 
insurance  for  a  term  of  years  at  a  fixed  sum,  and  should  now 
make  good  their  promise  to  such  extent  as  the  evidence  re- 
quires. It  is  true  the  defendant's  witnesses  were  of  the  opinion 
that  the  property  was  of  less  value,  although  none  put  it  so 
low  as  the  sum  set  out  in  the  answer,  and  if  their  testimony 
had  been  accepted  by  the  jury  a  diflEerent  result  would  have 
been  reached ;  but  that  cannot  now  aid  the  defendant. 
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It  is  also  urged  tliat  by  the  terms  of  the  proposal  for  insur 
ance,  the  plaintiff  warranted,  at  the  time  the  application 
was  made,  the  building  was  used  as  a  dwelling,  "  whereas  it 
was  vacant  and  unoccupied."  It  would,  I  think,  be  a  sufficient 
answer  to  this  position,  that  such  defense  was  not  set  up  in  the 
pleadings,  but  without  insisting  upon  that  objection,  it  does  not 
seem  well  founded.  It  rests  upon  the  language  of  the  applica- 
tion. Dnder  the  heading  "Survey,"  are  several  questions 
unanswered,  and  then  the  following :  "  Building ;  is  it  brick  or 
wood?  A.  Wood;"  there  are  questions  as  to  its  "con- 
dition," "When  built?"  "How  many  stories  high?" 
"  Whether  it  was  ever  on  fire  ?  "  then  the  question  "  For  what 
purpose  used  ? "  "  State  fully  "  A.  "  Dwelling."  This  is  not 
susceptible  of  the  interpretation  given  to  it  by  the  learned  coun- 
sel for  the  appellant.  The  question  does  not  call  for  the  present 
as  distinguished  from  the  appropriate  use  of  the  building.  It 
relates  to  a  "  building,"  and  is  intended  to  elicit  information 
as  to  whether  it  is  for  traflic,  as  a  store,  or  mechanical  pur- 
poses, as  a  shop ;  it  is,  as  if  the  questioner  asked,  for  what  is  the 
building  designed  or  fitted  ?  And  the  answer  is  descriptive,  not 
of  any  present  occupation  or  actual  use,  but  simply  of  the  class 
or  character  of  the  'building.  We  find  confirmation  of  this 
view  in  the  provision  of  the  policy  that  if  the  "  premises  are 
at  any  time  during  the  period  for  which  it  would  otherwise 
continue  in  force,  used  for  more  hazardous  purposes  than  that 
called  for  in  the  original  contract  of  insurance,  the  policy  shall 
be  of  no  force." 

The  contract  thus  referred  to  calls  for  or  describes  as  the  sub- 
ject of  insurance  "  a  two  story  frame  dwelling-house,"  and  the 
two  phrases  have  an  evident  relation  to  each  other.  The  in- 
quiry and  the  answer  in  the  application  enter  into  the  policy, 
and  furnish  a  criterion  by  which  to  limit  the  responsibility  .of 
the  insurer.  The  answer  also  shows  that  this  was  the  under- 
standing of  the  defendant.  It  set  up  as  a  defense  that 
the  plaintiff  on  or  about  the  1st  of  January,  1874,  without  the 
knowledge  of  the  defendant,  and  against  its  will,  used  the  first 
story  of  the  building  or  dwelling-house,  or  a  part  of  said  build- 
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ing  in  said  policy  mentioned,  as  a  depository  or  place  for  stor- 
ing loose  straw  or  hay,  and  continued  to  make  or  suffer  such 
use  from  thence  until  and  at  the  time  of  the  fire  in  the  com- 
plaint alleged,  ^'  and  that  for  this  additional  risk  they  never 
charged  or  received  any  premium,"  and  therefore  they  say  the 
policy  became  void.  It  is  nowhere  stated  that  the  defense  was 
a  breach  of  warranty  as  to  the  occupation  of  the  house  at  the 
time  the  policy  was  issued.  The  cases  {Alexander  v.  Oermor 
nia  F.  Ins.  Co.^  66  N.  Y.  464,  and  Ashworih  v.  BuUderi  M, 
F.  In8.  Co.<i  112  Mass.  422),  cited  by  the  learned  counsel  for 
the  appellant,  do  not  apply.  lu  the  first,  the  insurance  was 
upon  a  ^^  building  occupied  as  a  dwelling,"  and  the  other  turned 
upon  the  meaning  of  the  word  ^^  unoccupied,"  as  used  in  the 
policy.  On  tJie  other  hand,  the  case  is  within  the  decision  of 
this  court  in  Brovmvrig  v.  Home  Ins.  Co.  of  CoVwmbua  (71 
N.  T.  508),  and  that  of  Oumherlcmd  VaiUey  Mut.  Protection 
Co.  V.  JDougUie  (58  Penn.  St.  419),  where  it  is  held  that 
calling  the  premises  a  dwelling-house  is  a  description  of  the 
subject,  not  a  stipulation,  and  is  no  engagement  that  they  are 
occupied,  but  only  that  when  occupied  it  shall  be  as  a  dwelling- 
house. 

In  the  next  place,  the  defendant  was  informed,  at  the  time 
the  application  for  insurance  was  made,  that  the  house  was  then 
unoccupied  and  vacant,  and  with  knowledge  of  this  fact  the 
premium  was  taken  and  the  policy  issued ;  the  defendant,  there- 
fore, cannot  be  permitted  to  say  it  never  assumed  the  risk. 
(  Vcm  Schoick  v.  Niagara  Fire  Ins.  Co.^  68  N.  Y.  434.)  Cone 
V.  Sa/mey  decided  in  the  Supreme  Court  (3  T.  &  C.  83),  and 
afSrmed  here  (60  N.  Y.  619),  establishes  upon  facts  substantially 
like  those  before  us,  that  it  is  proper  to  show  knowledge  on 
the  part  of  defendant's  agent  of  the  condition  of  the  dwelling- 
house  when  the  policy  was  issued,  and  this  beiug  established, 
tlie  stipulation  in  it  requiring  notice  or  an  indorsement 
thereon  to  that  effect,  should  be  deemed  waived  by  him,  and 
through  him  by  the  company.  Nor  is  there  an  inconsistency 
between  this  result  and  [Chase  v.  HamiUon  Ins.  Oo.^  20  N.  Y. 
52 ;  Alexander  v.  Gcrmania  Ins.  Co.y  66  id.  464,  and  WcUsh 
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V.  Hartford  Fire  Jna.  Co.^  78  id.  5)  the  cases  referred  to  by 
the  appellant  In  the  first  two  the  applicant  for  insurance 
made  a  misstatement,  and  the  knowledge  of  the  defendant's 
agent  did  not  aid  the  plaintiff ;  in  the  last  a  distanction  is  taken 
between  the  power  of  an  agent  at  the  inception  of  a  contract 
and  after  it  has  taken  effect.  Widiin  a  few  days  after  the  pol- 
^icy  now  in  question  issued,  the  house  was  in  fact  occupied 
as  a  dwelling,  and  continued  to  be  so  until  June  or  July, 

1874,  when,  as  the  defendcmt  daims,  for  a  short  time,  it 
was  vacant    The  fire  did  not  occur  then,  nor  Until  April, 

1875,  and  we  can  find  nothing  in  the  pleadings  which 
makes  that  vacancy  material,  nor  any  thing  in  the  evidence 
which  would  permit  the  court  to  decide  its  existence  as 
matter  of  law,  and  hardly  enough  to  warrant  a  conjecture 
or  suspicion  to  that  effect  on  the  part  of  the  jury,  much 
less  a  finding.  The  claim  made,  rests  on  the  testimony 
of  Elias  S.  Harris,  given  to  defendant's  counsel  upon  cross- 
examinatioti.  He  says,  as  agent  for  the  plaintiff  he  rented 
the  house  to  Brunt  and  Harris,  part  to  each,  in  June  or  July, 
1874.  He  was  asked,  "  When  did  you  go  to  Woodruff  to  see 
the  agency!"  His  answer,  ''I  think  it  was  about  the  time 
about  that  it  was  vacated  by  some  of  his  folks ;  when  they  moved 
out  I  asked  if  he  wanted  to  rent  it,  he  said  yes ;  I  found  two 
parties  who  wanted  small  apartments,  and  I  put  them  in  there 
more  to  take  care  of  the  house  than  any  thing  else."  For  any 
thing  that  appears  the  new  tenants  went  in  at  the  instant  the 
others  went  out,  for  the  only  witness  upon  the  subject  says  he 
cannot  tell  how  long  the  latter  were  out  before  the  others  went 
in,  and  there  is  no  guide  by  which  to  determine.  But  as  to 
this  the  judge  charged,  "  If  parties  moving  out,  and  others  mov- 
ing in,  and  the  necessary  time  for  such  change  of  situation 
occurs  between  the  moving  out  and  the  moving  in,  unless  such 
time  is  unreasonable,  the  policy  would  not  become  invalidated," 
and  left  it  to  the  jury  to  say  what  would  be  a  reasonable  time. 
No  exception  was  taken  to  this  direction,  and,  in  view  of  the 
fact  that  the  occurrence  was  nearly  a  year  before  the  fire,  was 
as  favorable  to  the  defendant  as  it  had  a  right  to  ask.    It 
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does  not,  therefore,  become  necessary  to  inquire  whether  a  va- 
cancy at  that  time  would  be  within  the  provision  of  the  policy 
and,  if  so,  to  determine  its  effect.  It  is,  however,  alleged  in 
the  answer  that^  at  the  time  of  the  fire,  on  April  3,  1875,  the 
house  was  vacant  and  unoccupied,  and  it  is  now  contended  by 
the  learned  counsel  for  the  appellant  that  the  court  should  have 
held  as  matter  of  law  that  the  policy  was  thereby  avoided ;  but 
it  does  not  appear  that  the  learned  trial  judge  was  at  any  time 
requested  to  make  such  ruling.  On  the  contrary,  the  motion 
for  a  nonsuit  twice  repeated  was  put  on  other  grounds,  viz. :  at 
the  close  of  the  plaintiff's  case  on  the  grounds  as  stated  by 
counsel : 

^^Ist.  The  plaintiff  has  not  shown  affirmatively  that  he 
has  fulfilled  all  the  conditions  of  the  policy. 

'^  2d.  The  plaintiff  has  not  made  out  his  case  affirmatively 
on  the  subject  of  the  valuation  of  the  property  destroyed. 

^^  3d.  It  has  been  shown  by  the  plaintiff's  own  witnesses 
that  the  property  was  vacant  and  unoccupied  during  the  term 
of  the  policy ;  before  Harris  and  Brunt  occupied  them,  and  the 
non-occupation  at  any  time  during  the  existence  of  this  policy 
made  it  void.  The  motion  was  denied  by  the  court  and  the 
ruling  excepted  to  by  the  defendant." 

And  at  the  close  of  the  whole  evidence  it  was  renewed 
by  defendant's  counsel  on  the  same  grounds,  ^^and"  as  is 
said  "  particularly  upon  the  third  ground  that  the  evidence 
shows  the  premises  were  vacant  and  unoccupied  when  the 
policy  was  issued,  and  as  a  matter  of  law  that  fact  made  the 
policy  void,  and  of  no  effect."  Moreover,  the  defendant's 
counsel  asked  the  court  to  charge:  "If  the  jury  find  from 
the  evidence  that  the  dwelling  became  vacant  and  unoc- 
cupied before  the  fire,  or  was  so  vacant  and  unoccupied 
at  the  time  of  the  fire,  without  special  agreement  indorsed 
on  the  policy,  the  policy  then  became  of  no  force  and  effect, 
and  no  recovery  can  be  had."  The  learned  court  complied 
with  the  request  and  so  charged.  It  was  thus  assumed  that  as 
to  this  main  and  important  fact,  there  was  evidence  for  the 
consideration  of  the  jury,  and  they  having  answered  the  ques- 
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tion  submitted  to  them,  it  is  too  late  now  for  the  appellant  to 
assert  the  contrary.  But  if  it  was  otherwise  it  is  clear  that  the 
question  was  one  proper  for  the  jury.  {Orcmi  v.  Howard  Ins. 
Co.  of  N.  T.y  5  Hill,  10.)  With  the"  exception  of  a  few  days 
at  the  time  of  issuing  the  policy,  the  brief  but  uncertain  period 
in  1874,  before  referred  to,  the  house  was  rented  and  occupied 
by  tenants,  and  so  it  was  up  to  April  1, 1875.  The  day  before 
the  fire  occurred  Slater  was  in  the  house,  to  consider  what  need 
it  had  of  repairs,  and  on  cross-examination  by  defendant's  coun- 
sel was  asked  what  he  saw,  he  said  '^  I  saw  some  articles  of 
furniture  there,  I  believe,"  in  one  of  the  rooms  on  the  first 
floor.  Other  rooms  were  locked,  and  those  he  did  not  enter. 
His  testimony  upon  this  point  is  of  little  importance,  but  it 
was  given  in  behalf  of  defendant,  and  does  not  show  that  the 
house  was  vacant.  The  defendant  also  sought  to  prove  this 
&ct  by  two  witnesses,  testifying  to  admissions  by  the  plaint- 
ijBE.  They  were,  however,  contradicted  by  him.  He  swore 
that  he  did  not  make  the  admissions,  and  the  jury  must  have 
believed  him.  The  defendant  also  examined  two  witnesses, 
Harris  and  Brunt,  by  commission.  They  were  the  last  tenants 
of  the  house.  Harris  says :  "  The  occupancy  ceased  when  my 
things  were  burned  up.  I  don't  think  it  ceased  at  all,  I  asked 
the  agent  if  I  could  not  get  all  my  things  out  by  the  first  of 
April,  whether  I  could  keep  them  in  there,  and  he  said  I  could," 
and  to  another  interrogation  put  by  the  defendant  he  says, 
"  my  occupancy  ceased  when  my  things  were  burned  up."  The 
same  witness  says  he  ^^  kept  a  horse  and  occupied,  as  tenant, 
the  bam  and  carriage-house,  and  continued  to  do  so  at  the  time 
of  and  after  the  destruction  of  the  dwelling-house  by  fire." 

It  is  not  necessary  to  decide  whether  the  vacancy,  under  the 
terms  of  this  policy,  must  be  a  vacancy  of  the  entire  premises, 
or  whether  each  subject  of  insurance  stands  by  itself  under  the 
condition,  for  in  the  latter  view  the  case  went  to  the  jury,  and 
this  was  not  only  the  defendant's  wish,  but  it  was  most  favora- 
ble to  it.  It  was  matter  of  defense,  and  to  be  made  out  by 
it.  It  could  not  have  been  decided  in  its  favor  as  a  question 
of  law.    A  vacant  house  is  literally  an  empty  house.     This 
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house  was  not  shown  to  be  empty.  There  were  some  things 
actually  seen  in  it,  rooms  locked,  and  not  examined,  affirmative 
testimony  that  the  tenants'  '^  things ;"  and  these  things,  the  jury 
might  hold  under  the  evidence,  to  have  been  die  tenant's 
furniture,  were  there,  and  were  burned  up.  Its  value  is  not 
given,  nor  are  the  articles  enumerated.  The  law  affords  no  rule 
to  determine  the  value  or  the  quantity  of  property,  household 
stuff  or  other  chattels,  which  kept  upon  the  premises  limits 
the  risk  to  that  of  a  dwelling-house,  or  prevents  such  a  dwell- 
ing-house from  becoming  within  the  language  of  insurance, 
one  '^  more  hazardous."  The  insurers  might  have  covered  this 
question  by  a  stipulation,  but  they  have  not  done  so.  One  or 
more  persons  may  live  in  a  house,  and  in  either  case  it  is  occu- 
pied. They  may  have  much  or  little  furniture,  and  in  neither 
event  is  it  vacant.  Doubtless  the  contract  is  to  be  enforced 
according  to  its  true  spirit,  but  its  meaning  must  be  obvious, 
and  require  no  straining  in  order  to  provoke  a  forfeiture. 

These  views  cover  the  questions  made  by  the  defendant,  and 
lead  to  the  conclusion  that  upon  the  trial  no  exception  was  well 
taken,  and  that  the  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


William  L.  Palmer,  Appellant,  v.  Wilbur  Purdt  as 

Executor,  etc..  Impleaded,  etc. 

11  teenu  tliat  one  of  several  original  debtors  ma7  so  contract  with  the  otlu 
ers  for  their  assamption  and  paymeBt  of  the  common  debt,  as  to  acquire 
the  rights  of  surety,  upon  notice  of  the  new  arrangement  being  given  to 
the  creditor. 

Such  notice,  however,  must  be  definite  and  distinct,  and  so  given  as  to 
fully  and  fairly  apprise  the  creditor  of  the  changed  attitude  of  the  debtor 
claiming  the  rights  of  a  surety. 

Plaintiff  leased  certain  premises  to  a  firm.  Two  of  the  partners  subse- 
quently left  the  firm  and  the  premises,  the  partners  remaining  having 
by  valid  contract  assumed  and  agreed  to  pay  the  rent  thereafter  accru- 
ing.    In  an  action  brought  against  the  original  members  of  the  firm  to 
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recover  such  rent,  it  appeared  that  plaintiff  was  informed  that  the  two 
partners  were  goinf^  out,  and  that  the  others  were  to  remain  and  wonld 
pay  the  rent ;  but  it  did  not  appear  that  he  was  advised  of  any  agreement 
by  which  those  remaining  were  bound  to  pay  the  rent,  or  by  which  the 
legal  relation  of  the  retiring  members  of  the  firm  to  the  common  lia- 
bility was  changed.  Held,  that  the  evidence  failed  to  establish  the  right 
of  the  retiring  partners  to  be  treated  as  sureties. 
S.  &  O.,  the  defendants  who  continued  the  business  gave  their  notes  to 
plaintiff  for  rent  in  arrears.  These  were  accepted  by  him  upon  the  ex- 
press stipulation  that  the  liability  of  G  &  P.  the  other  defendants,  should 
not  thereby  be  released,  and  with  the  reservation  of  his  rights  and  reme- 
dies against  them.  Held,  that  the  arrangement  was  not  such  an  exten- 
sion as  discharged  G.  <fe  P.,  even  if  the  rights  of  sureties  were  accorded 
to  them. 

(Argued  November  18,  1880;  dedded  December  7,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  November 
29,  1879,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

This  action  was  brought  originally  against  Lyman  A.  Gill, 
Prior  F.  Purdy,  Francis  Cassidy  and  "William  Flanigan  to  re- 
cover a  balance  of  rent  alleged  to  be  due  and  unpaid  upon  a 
lease  executed  by  plaintiff  to  the  firm  of  Gill,  Purdy,  Cassidy 
&  Co.,  which  was  composed  of  said  defendants.  Gill  and 
Purdy  alone  answered,  alleging  that  soon  after  the  execution 
of  the  lease  said  firm  was  dissolved,  they  retiring  therefrom 
and  renting  another  store,  and  that  the  business  was  there- 
after continued  by  Cassidy  and  Flanigan,  who  continued  in 
possession  of  the  premises,  having  agreed  to  assume  and  pay 
the  rent  for  the  unexpired  term,  with  the  knowledge  and  as- 
sent of  the  plaintiff,  who  subsequently  received  the  promissory 
notes  of  Cassidy  and  Flanigan  in  full  payment  for  all  arrears 
of  rent  Gill  died  before  trial  and  Purdy  after  the  appeal  to 
this  court. 

The  facts  appearing  on  trial  are  sufficiently  set  forth  in  the 
opinion. 

I^l  K  Dana  for  appellant.     Mere  delay  in  prosecuting  the 
SiCKELS  —  Vol.  XXXVIII.     19 
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principal  does  not  exonerate  the  surety  unless  there  has  been  a 
request  by  him  to  proceed.  {Clark  v.  SicJdeSy  64  N.  T.  231 ; 
Thompson  v.  Hall^  45  Barb.  214;  Pain  v.  Packard^  13 
Johns.  173  ;  BK  of  Oswego  v.  Poucher^  56  N.  T.  548 ;  Hub- 
lard  y.  Gume7/y  64  id.  457 ;  Gary  v.  White,  52  id.  138,  143 ; 
Memsen  v.  Oaies,  41  id.  471 ;  Neimceweiz  v.  Oahn,  11  Wend. 
312 ;  Ma/rahall  v.  Dames,  78  N.  T.  414 ;  Bangs  v.  Strong,  10 
Pwge,  11 ;  Smith  v.  Rogers,  17  Johns.  340  ;  Wood  v.  Robivr 
son,  22  N.  T.  564 ;  HaUiday  v.  ^ar<,  30  id.  474 ;  Bates  v. 
Rosehrans,  37  id.  409 ;  Lovyman  v.  Ta^,  id.  601 ;  Van  Elten 
V.  Trandden,  1  Hun,  432 ;  F^^r/wim  v.  Harris,  id.  451 ;  MiUerd 
V.  rA^?m,  56  N.  T.  402;  Dodd  v.  Dreyfuss,  17  Hun,  600.) 
Hand,  by  taking  the  notes  of  Cassidy  and  Flanigan  for  part 
of  the  amount  due  from  the  defendants  for  rent,  without  any 
agreement  in  reference  thereto,  did  not  extend  the  time  of 
payment  of  the  rent.  {Hubbard  v.  Oumey,  64  N.  Y.  457 ; 
MiRerd  v.  Th(ym,  56  id.  402 ;  HaUiday  v.  Hart,  30  id.  474 ; 
Cary  v.  White,  52  id.  138 ;  Gahn  v.  Neimceweiz,  11  Wend. 
312.)  But  even  if  the  notes  had  been  received  in  payment  of 
the  rent,  they  discharged  the  debt  only^e?  tanto,  and  left  the 
defendants  liable  for  the  balance,  $146.21.  {Lowman  v.  YaUs, 
37  N.  Y.  601.)  A  new  agreement  between  a  creditor  and 
his  principal  debtor  will  not  discharge  the  sureties  when,  by 
the  new  agreement,  the  remedies  of  the  creditor  against  the 
sureties  are  expressly  and  clearly  reserved.  {Morgan  v. 
Smith,  70  N.  Y.  ^37,  546  ;  BouUbee  v.  Stubbs,  18  Vesey,  20, 
22 ;   Burke's   Case,  cited  ex  parte  Oifford,  6  id.  805,  809 ; 

Webb  V.  Hewitt,  3  Kay  &  J.  338 ;  Kearsley  v.  Cde,  16  M.  &. 
W.  126 ;    Calw  v.  DoAsies,  73  N.  Y.  211,  217 ;  Ehoood  v. 

W.  U.  Tel  Co.,  45  id  549;  Lomer  v.  Meeker.  26  id.  3.61; 
Koehler  v.  Adler,  78  id.  287.) 

Amos  0.  Hull  for  respondent.  Defendant  was  discharged 
from  all  liability  to  plaintiff  by  the  acts  of  the  latter.  {Mil- 
lerd  V.  Th(yrn,  56  K  Y.  402 ;  Cclgrove  v.  TaUman,  67  id. 
95;  Dodd  v.  Dreyfus^  17  Hun,  600  ;  CaJm  v.  Dames,  73 
N.  Y.  216.) 
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Finch,  J.  The  defense  in  this  case  would  have  been  sound,  if 
tlie  facts  proven  had  brought  it  within  the  rule  of  law  applied 
upon  the  trial.  It  is  settled  that  one  of  several  original  debtors 
can  so  contract  with  the  others  for  their  assumption  and  payment 
of  the  common  debt  as  to  acquire  the  rights  of  a  surety,  upon 
knowledge  of  the  new  arrangement  being  communicated  to  the 
creditor.  {MtUerd  v.  Thorny  56  N.  T.  402 ;  Colgrove  v.  TaU- 
mcuriy  67  id,  95  ;  Cdivo  v.  Da/oies^  73  id.  216.)  This  is 
not  a  rule  which  in  any  manner  assimies  to  alter  or  modify  the 
original  contract  or  the  common  liability.  That  remains  as  an 
unchanged  fact,  and  may  be  enforced  as  freely  and  perfectly  as 
ever  against  all  the  debtors.  The  change  effected  is  that  as 
between  themselves,  one  becomes  a  surety  for  the  rest  because 
of  a  valid  agreement  by  which  they  become  primarily  liable  for 
the  debt  and  bound  to  pay  it  in  exoneration  of  their  associate, 
and  this  fact  being  fairly  and  fully  brought  to  the  knowledge 
of  the  creditor,  he  is  bound  to  respect  the  rights  of  the  debtor 
who  had  become  a  surety  and  acquired  the  right  to  protection 
as  such.  When,  therefore,  by  the  agreement  of  the  debtors 
among  themselves,  it  is  sought  to  invest  one  or  more  of  them 
with  new  equitable  rights  outside  of  the  original  contract  by 
notice  to  the  creditor  of  the  later  arrangement,  it  is  not  too 
much  to  require  that  such  notice  shall  be  definite  and  distinct, 
and  so  given  as  to  fully  and  fairly  apprise  the  creditor  of  the 
new  agreement  in  fact  made,  and  the  changed  attitude  of  the 
debtor  claiming  the  rights  of  a  surety. 

That  was  not  done  in  this  caee.  Of  the  four  tenants,  all  lia- 
ble for  the  rent,  two,  Gill  and  Purdy,  left  the  firm  and  the 
premises,  and  two,  Cassidy  and  Flanigan,  remained,  having  by 
a  valid  agreement  with  the  outgoing  partners  assumed  and 
agreed  to  pay  the  rent  thereafter  to  accrue.  If  the  fact  of  that 
agreement  had  been  fairly  communicated  to  the  creditor  the 
right  of  Gill  and  Purdy  to  be  treated  as  sureties  would  have 
been  established.  But  no  such  communication  is  shown. 
The  only  fact  proven  is  that  Cassidy  informed  the  plaint- 
iffs agent  that  Gill  and  Purdy  were  going  out  and  Cas- 
sidy and  Flanigan  were  to  remain  and    pay  the   rent.      Nq 
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agreement  by  which  they  were  bound  to  do  bo  made 
between  themselves  and  Purdy  and  Gill,  was  in  any  manner 
communicated  to  plaintiff  or  his  agent.  The  sole  witness  re- 
lied on  is  Cassidy,  He  testified :  "  I  told  Mr.  Hand  at  the 
time  that  we  were  going  to  remain  there,  and  we  would  pay 
the  rent  along.  Ques.  That  is  that  you  and  Cassidy  would 
pay  the  rent  ?  Ans.  Flanigan  and  I  would  stay  there.  Ques. 
And  would  assume  and  pay  the  rent  ?  Ans.  Yes,  sir.  Ques. 
And  that  Gill  and  Purdy  were  going  away  ?  Ans.  They  were 
going  —  yes,  sir."  And  when,  on  cross-examination,  he  was 
asked  to  repeat  exactly  all  that  he  remembered  of  this  conver- 
sation, his  answer  was,  "I  don't  know  as  I  —  I  didn't  —  could 
not  remember  the  exact  conversation,  what  it  was.  The  whole 
import  of  it  was  that  Gill  and  Purdy  were  going  out,  and  that 
we  were  going  to  remain."  In  all  this  there  is  an  utter  failure 
to  prove  the  essential  fact  that  the  existence  of  an  agreement 
between  the  partners  by  which  Cassidy  and  Flanigan  had  be- 
come primarily  bound  to  pay  the  rent  was  communicated  to 
Hand.  "No  such  agreement  is  stated  at  all.  Nothing  is  told 
inconsistent  with  the  idea  that  the  legal  relation  of  Gill  and 
Purdy  to  the  common  liability  remained  unchanged.  That 
they  were  going  out,  that  Cassidy  and  Flanigan  would  remain, 
that  the  latter  would  pay  the  rent,  were  the  sole  facts  com- 
municated, but  there  was  nothing  in. them  to  indicate  the 
existence  of  an  agreement  upon  the  dissolution  by  which  the 
remaining  partners  were  bound  to  pay  the  rent  in  exoneration 
of  the  retiring  members  of  the  firm,  or  to  warn  the  creditor 
that  such  retiring  partners  had  been  placed  in  the  position  and 
acquired  the  rights  of  sureties. 

The  unsoundness  of  the  defense,  however,  did  not  end  here. 
Certain  notes  were  given  by  Cassidy  and  Flanigan  for  rent  in 
arrears,  which  it  is  claimed  extended  the  time  of  payment  so  as 
to  discharge  Gill  and  Purdy,  if  indeed  they  had  acquired  the 
rights  of  sureties.  While  the  defendants  do  prove  that  the 
notes  were  made  to  the  order  of  Hand  for  the  purpose  of  pay- 
ing the  rent,  they  do  not  prove  their  delivery  to  Hand  at  all. 
The  latter,  however,  admits  their  delivery  to  him  by  Prentice, 
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the  bookkeeper  of  Caesidv  and  Flanigan,  but  swears  that  when 
they  were  delivered  he  accepted  them  upon  the  express  stipula- 
tion that  the  liability  of  Gill  and  Pardy  should  not  thereby  be  re- 
leased, and  expressly  reserving  the  rights  and  remedies  of  the 
plaintiff  against  them.  There  is  no  contradiction  of  this  evi- 
dence, and  the  undisputed  fact  is  that  the  notes  were  delivered 
and  accepted  upon  the  express  condition  referred  to.  Such  aar- 
rangement  did  not  discharge  Oill  and  Purdy,  even  if  we  accord  to 
them  the  rights  of  sureties.  {Morga/n  v.  Smithy  70  N".  T.  545  ; 
Calvo  V.  DavieSy  73  id.  211.)  The  agreement,  as  was  said  by  An- 
drews, J.,  in  the  case  last  cited,  "  does  not  operate  as  an  abso- 
lute but  only  as  a  qualified  and  conditional  suspension  of  the 
right  of  action  :"  *  *  "it  is  treated  in  effect  as  if  it  was 
made  in  express  terms  subject  to  the  consent  of  the  surety, 
and  the  surety  is  not  thereby  discharged." 

It  is  apparent,  therefore,  that  no  defense  to  plaintiff's  con- 
ceded daim  for  the  rent  was  established,  and  no  question  of 
fact  was  raised  to  be  submitted  to  the  jury.  And  when,  at  the 
close  of  the  evidence,  the  plaintiff's  counsel  asked  the  court  to 
direct  a  verdict  for  the  plaintiff  for  the  amount  claimed,  which 
request  was  refused  under  exception,  an  error  was  committed, 
vital  to  the  case,  and  for  which  the  judgment  should  be  re- 
versed. 

The  judgment  should  be  reversed ;  new  trial  granted,  costs 
to  abide  event 

All  concur  except  Bapallo,  J.,  absent 

Judgment  reversed. 


EowABD  S.  Hand,  Bespondent,  v.  Gbobob  H.  Ebbtniedt  et  aL, 

Appellants. 

FlaSntiff  sold  to  defendant  W.  certain  premises,  taking  a  mortgage  thereon 
to  secure  a  portion  of  the  parchase-money ;  sabsequently  W.  conveyed 
to  defendants  K.  and  H.  undivided  interests  in  said  premises,  the  deed 
reciting  that  the  parties  thereto  were  Jointly  interested  in  the  purchase 
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from  plaintiff,  the  title  having,  for  convenienoe,  been  taken  in  the  name 
of  W.  for  the  use  and  benefit  of  all  in  certain  specified  proportions,  and 
that  the  grantees  had  assumed  and  agreed  to  pay  their  proportions  of  said 
mortgage.  The  conveyance  was  made  subject  to  the  mortgage,  and  tbe 
proportions  thereof  specified  the  grantees  assumed  and  agreed  to  pay  as 
part  of  the  consideration.  In  an  action  to  recover  a  deficiency  arising  on 
foreclosure  of  the  mortgage,  held,  that  there  was  a  sufficient  considera- 
tion to  sustain  the  covenant  of  the  grantees  ;  and  that  plaintiff,  as  mort- 
gagee,  could  enforce  the  same. 

The  cause  was  noticed  and  moved  for  trial  at  special  term.  Before  the  conn- 
self  or^plaintiff  opened  his  case,  defendants'  counsel "  objected  to  the  juris- 
diction of  the  court  and  demanded  a  jury  trial."  The  court  reserved  its  de- 
cision, and  the  parties  proceeded  with  the  trial ;  evidence  was  given  on 
both  sides  and  the  case  submitted  to  the  court.  It  did  not  appear,  by  the 
case,  that  either  party  asked  the  court  to  decide  the  question  so  reserved, 
or  objected  to  finishing  the  trial  before  him.  Heldy  that  the  action  was 
one  at  law  and  defendants  were  entitled  to  a  jury  trial ;  but  that  by  com- 
pleting the  trial  without  insisting  upon  a  ruling  as  to  their  right  to  a 
jury,  they  waived  that  right. 

Also,  hdd,  that  an  exception,  filed  after  the  decision  of  the  action,  to  the 
failure  of  the  court  to  decide  the  question,  was  not  available. 

It  9eeTMy  that  defendants  should  have  insisted  upon  a  ruling,  and  if  the 
court  ruled  adversely  to  them,  or  if  it  declined  to  rule  at  all,  or  reserved 
its  decision,  should  have  excepted  ;  or  as  soon  as  the  nature  of  the  case 
was  developed  should  have  insisted  upon  a  ruling  and  taken  an  excep- 
tion. 

(Argued  November  20, 1880 ;  decided  December  7»  1880.) 

» 

Appeal  from  order  of  tlie  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
Novenaber  3, 1879,  aflBrming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  13  J.  &  S.  385.) 

This  action  was  brought  by  plaintiff  to  recover  a  deficiency 
arising  on  foreclosure  of  a  mortgage  executed  to  him  by  def end* 
ant  Williamson. 

The  complaint  set  forth  and  the  answer  admitted  a  contract 
between  the  parties  by  which  plaintiff  agreed  to  sell.and  defend- 
ants to  purchase  certain  premises,  and  a  contract  between  the 
defendants  by  which  it  was  agreed,  among  other  things,  that, 
as  a  matter  of  convenience,  the  title  of  said  premises  should  be 
taken  by  and  in  the  name  of  Williamson,  he  to  hold  and  dis- 
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pose  of  it  for  the  benefit  of  the  purchasers.  The  complaint 
then  alleged  a  conveyance  by  plaintiff  to  Williamson,  he  giving 
liis  bond  secured  by  mortgage  upon  the  premises ;  also  a  subse- 
quent conveyance  by  Williamson  to  the  other  defendants;  The 
material  portions  of  this  conveyance,  as  well  as  the  other  ma- 
terial facts,  appear  in  the  opinion. 

HamiUon  Wallis  for  appellants-  The  court  which  tried  the 
case  had  no  jurisdiction  over  it ;  defendants  were  entitled  to  a 
trial  by  jury.  {Gitemsey  v.  Rogers^  47  N.  T.  238  ;  Ayres  v. 
DiwoTiy  78  id.  318 ;  Patterson  v.  BirdaaU^  6  Hun,  637 ;  Ma/rsh 
V.  Pike,  10  Paige,  597 ;  Comstoch  v.  Drohan,  71  N.  T.  9 ; 
Paine  v.  Jones,  76  id.  274 ;  Ma/rshaU  v.  Dames,  78  id.  414 ; 
Hand  v.  FairchiZd,  3  Abb.  Ct.  of  App.  Dec.  157;  Simonson 
V.  BlaJkey  20  How.  Pr.  487.)  There  was  a  complete  accord 
and  satisfaction  of  plaintiffs  claim  against  Kennedy  and  Hutch- 
inson, under  the  original  contract.  {James  v.  Heckley,  16 
Johns.  273 ;  WaydeU  v.  L%Ler,  3  Denio,  510  ;  Williams  v.  GU- 
lies,  75  N.  T.  197 ;  Ayers  v.  Dixon,  78  id.  318.)  The  obliga- 
tion having  been  discharged  no  liability,  either  as  principal  or 
surety,  survives.  (  VaiZ  v.  Foster,  4  N.  T.  312;  WiUiams  v. 
6imies,  75  id.  197 ;  Warner  v.  Carey,  76  id.  626.)  The  re- 
duction of  the  time  on  the  bond  from  five  to  three  years  was 
an  entirely  different  thing  from  what  was  contemplated  when 
the  contract  of  suretyship  was  entered  into  and  discharged  the 
sureties.  {Paine  v.  Jones,  76  N.  T.  274.)  A  mere  agreement 
to  pay  the  debt  of  another  cannot  be  enforced,  unless  it  is  sup- 
ported by  a  consideration.  {Totter  v.  Stcghes,  12  N.  T.  74 ; 
Gamsey  v.  Rogers,  47  id.  239 ;  Campbell  v.  Smith,  71  id.  26.) 
Where  the  promisor  makes  an  agreement  with  the  promisee 
by  which  a  third  party  is  to  be  benefited,  although  no  consid- 
eration may  move  from  the  third  party,  it  is  indispensable  that 
a  consideration  should  exist  somewhere  to  enable  him  to  enforce 
it.  {Gamsey  v.  Rogers,  47  N.  Y.  238 ;  Lavyrence  v.  Fox,  20 
id.  268 ;  Campbell  v.  Smith,  71  id.  26.)  Where  a  party  re- 
ceives a  conveyance  of  property  subject  to  a  mortgage,  which 
he  assumes,  retaining  the  amount  of  the  mortgage  debt  out  of 
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the  purchase-money,  the  mortgagee  can  recover  the  amount  bo 
retained.  The  retention  of  the  mortgage  debt  out  of  the  pur- 
chase price,  creates  the  liability.  ( Vail  v.  Forster^  4  N. 
Y.  312 ;  Garrtsey  v.  Eogera^  47  id.  238 ;  Camstock  v.  Drohan^ 
71  id.  13.)  An  assumption  in  a  mortgage  would  not  make  the 
assumer  liable,  not  even  if  the  mortgage  was  upon  its  face  a 
deed.  {Qamsey  v.  RogerSj  47  N.  T.  238.)  Nor  will  an  as- 
sumption hold  good  where  the  assumer's  grantor  was  not  liable 
for  the  mortgage.  {King  v.  Whiteh/y  10  Paige,  465 ;  Vroo- 
man  v.  Turner ,  69  N.  Y.  280 ;  Cvshma/n  v.  Henry ^  75  id. 
103.)  The  respondent  is  estopped  by  his  statements  to  Ken- 
nedy and  Hutchinson  from  setting  up  any  claim  for  a  deficiency. 
{N.  Y.  cfe  ]V.  S.  B.  R.  Co.  v.  Schuyler,  34  N.  Y.  60 ;  BatA- 
away  v.  Paine,  34  id.  109.) 

Aaron  Pennington  Whitehead  for  respondent.  Plaintiff  is 
entitled  to  ask  the  court  for  an  equitable  subrogation  to  all  the 
rights  of  the  defendant  Williamson,  as  against  his  co-defend- 
ants Kennedy  and  Hutchinson,  in  reference  to  the  three-fourths 
of  the  mortgage  assumed  by  them,  upon  the  principle  that  the 
undertaking  of  the  grantee  to  pay  off  an  incumbrance  ia  collat- 
eral security  acquired  by  the  mortgagor,  which  inures  (by  an 
equitable  subrogation)  to  the  benefit  of  the  mortgagee.  {Cur- 
tis V.  Tyler,  9  Paige  Ch.  432 ;  Eaisey  v.  Heed,  9  id.  446 ;  March 
V.  Pike,  10  id.  595 ;  Blyer  v.  Monhdland,  2  Sandf .  Ch.  478 ; 
ICing  v.  Whitely,  10  Paige  Ch.  465 ;  Trotter  v.  Hughes,  2  Kern. 
74 ;  Tail  v.  Foster,  4  Comst.  312 ;  Burr  v.  Beers,  24  N.  Y. 
178 ;  Maure  v.  Harrison,  1  Eq.  Ca.  Abr.  93 ;  Parsons  v.  Bridr 
dock,  2  Vem.  608 ;  Waring  et  al.,  ex  parte,  19  Ves.  345.)  Col- 
lateral securities  given  by  a  debtor  to  his  surety  are  considered 
as  trusts  for  the  better  security  of  the  creditor's  debt,  and  chan- 
cery will  see  that  this  intention  be  fulfilled.  (4  Kent's  Com. 
307 ;  1  Eq.  Jurisprudence,  §  502 ;  Maure  v.  Harrison,  1  Eq. 
Ca.  Abr.  93 ;  expa/rte  Perfect,  Mont.  Bk.  Rep.  25 ;  Wright  v. 
Morley,  11  Ves.  22;  expa/rte  y¥arvng,  19  id.  345 ;  Vail  v.  Fos- 
ter, 4  Coms.  312,  314 ;  Curtis  v.  Tyler,  9  Paige  Ch.  432 ;  HaJr 
sey  V.  Beed,  9  Paige,  446 ,  Blyer  v.  MonhoUand,  2  Sandf.  Ch. 
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478 ;  £ing  v.  Whitdy,  10  Paige,  465 ;  Marsh  v.  Pike,  id.  595 ; 
Trotter  v.  Eughe%,  12  N.  T.  74 ;  Burr  v.  Be&rB,  24  id.  17S ; 
Schermerhom  v.  Va/nderheyden,  1  J.  R.  140 ;  Faaiey  v.  6?Zav^ 
ZoTirf,  4  Cow.  432 ;  9  id.  639 ;  Barker  v.  BuUin,  2  Den.  45 ; 
Hudson  C.  Co.  v.  Westchester  Bk.^  4  id.  97 ;  Lcmrence  v.  FoXy 
20  N.  T.  268 ;  Tlwrp  v.  ^^e>*t^ife  Cbo^  Co.,  48  id.  253.)  Where 
equity  formerly  had  exclusive  jurisdiction  in  any  particular  set 
of  circamstances,  the  fact  that  common-law  courts  have  since 
afforded  relief  does  not  oust  the  jurisdiction  of  equity,  and  it 
will  now  exercise  concurrent  jurisdiction  with  courts  of  law. 
{AtkinwTh  V.  Leonard,  3  Bro.  C.  0.  218 ;  Wright  v.  HwrUer, 
6  Ves.  792 ;  Kmip  v.  Pryor,  7  id.  249 ;  East  India  Co.  v.  Bod- 
dam,  9  Ves.  463 ;  Eyre  v.  EoeriU,  2  Buss.  382 ;  SaiOy  v.  Elr 
more,  2  Paige,  497 ;  Mayne  v.  Griswold,  3  Sandf.  463 ;  N.  Y. 
Ins.  Co.  V.  Boulet,  24  Wend.  505.)  A  court  of  equity  will 
ascertain  and  fix  the  respective  liabilities  of  the  defendants  upon 
the  agreements  A  and  B  and  upon  the  deed  of  September  23, 
1874.  {Beal^  v.  Finch,  11 N.  T,  128 ;  Bohn  v.  Taylor,  6  Cow. 
313.)  The  promise  made  by  Kennedy  and  Hutchinson  to  Will- 
iamson was,  in  effect,  a  promise  made  by  them  upon  a  valid 
consideration,  for  the  benefit  of  the  plaintiff,  and  although  the 
plaintiff  was  not  privy  to  the  consideration,  yet  as  the  promise 
has  been  adopted  by  him  it  is  to  be  deemed  made  to  him,  and 
equity  will  lay  hold  of  and  enforce  it  for  the  benefit  of  the 
plaintiff.  {Lmorence  v.  Fox,  20  N.  T.  268 ;  Burr  v.  Beers, 
24  id.  178 ;  Berly  v.  Tayl(yr,  5  Hill,  533 ;  WOUams  v.  Fitch, 
18  N.  T.  546.)  The  effect  of  the  covenant  assuming  payment 
of  the  incumbrances  in  the  deed  of  September  23,  1874,  is 
that  as  between  the  defendants,  Williamson  became  the  surety 
of  Kennedy  and  Hutchinson  as  respects  the  debt  due  the  plaint- 
iff. {Curtis  V.  Taylor,  9  Paige  Ch.  432 ;  Trotter  v.  Hughes,  2 
Kern.  74 ;  March  v.  Pike,  10  Paige,  597 ;  Cornell  v.  Prescott, 
2  Barb.  16 ;  Blyer  v.  MonhoUamd,  2  Sandf.  Ch.  478 ;  Ferris  v. 
Crawford,  2  Denio,  595 ;  Trijyp  v.  Vincent,  3  Barb.  Ch.  613 ; 
Eubens  v.  Prmde,  44  Barb.  336 ;  JRussell  v.  Pistor,  3  Seld. 
171 ;  Burr  v.  Beers,  24  N.  Y.  178 ;  Zawrence  v.  Fox,  20  id, 
268.) 
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Earl,  J.  This  action  can  be  maintained  upon  the  eaose  of 
action  given  to  the  plaintiff  by  the  deed  executed  by  William- 
son to  Kennedy  and  Hutchinson,  the  appellants,  and  the  prior 
contracts  between  the  parties  need  not  be  resorted  to  for  that 
purpose.  That  deed  recites  that  the  parties  thereto  had 
become  jointly  interested  in  the  purchase  of  certain  lands 
from  the  plaintiff  and  from  others ;  that  for  the  convenience 
of  the  parties  the  title  to  the  lands  so  purchased  had  been  taken 
in  the  name  of  Williamson,  to  be  held  for  the  use  and  benefit 
of  all  the  purchasers,  in  the  proportions  named ;  that  the 
grantees  had  agreed  to  assume  and  pay  their  proportions  of 
the  mortgages  executed  by  Williamson  for  portions  of  the 
purchase-money  of  the  lands,  and  that  it  was  deemed  proper 
and  expedient  for  Williamson  to  convey  to  the  grantees  their 
interests  in  such  lands.  The  deed  conveys  so  much  of  the 
lands  as  had  not  been  sold  by  the  purchasers,  and  the  convey- 
ance is  subject  to  plaintiff's  mortgage  and  other  mortgages 
which  the  grantees  in  certain  proportions  assume  and  agree  to 
pay  as  part  of  the  consideration  or  purchase-money.  This 
agreement  contained  in  this  deed  can  be  enforced  by  the 
plaintiff  as  mortgagee.  And  the  right  to  maintain  the  action 
rests  upon  the  principles  laid  down  in  Lawrence  v.  Fox  (20  N. 
T.  268) ;  Burr  v.  Beers  (24  id.  178) ;  Thorp  v.  Eeohuh  Coal 
Co.  (48  id.  253) ;  Campbell  v.  Smith  (71  id.  26),  and  kindred 
cases.  The  claim  that  there  is  no  consideration  to  uphold  the 
agreement,  is  without  any  foundation.  As  between  William- 
son and  the  grantees  in  his  deed,  they  were  bound  to  assume 
and  pay  portions  of  the  mortgages,  and  they  could  not  have 
compelled  him  to  convey  to  them  the  land  which  he  held  for 
their  benefit  until  they  either  paid  or  assumed  to  pay  their 
portions  of  the  mortgages.  Hence  the  conveyance  to  them 
furnishes  ample  consideration  for  their  agreement. 

Upon  the  trial  the  defendants  gave  some  evidence  tending  to 
show  that  the  plaintiff  had  informed  the  defendants  that  he 
would  purchase  the  property  at  the  foreclosure  sale  for  the 
amount  due  upon  the  mortgage,  and  that  they  need  not  attend 
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the  sale,  and  that  they,  in  consequence  thereof,  did  not  attend 
the  sale ;  and  hence  they  claim  that  the  mortgage  ought  to  be 
treated  as  paid.  Bnt  this  evidence  on  the  part  of  the  defend- 
ants was  disputed  by  the  plaintiff,  and  the  court  at  Special  Term 
found  the  facts  upon  this  issue  in  favor  of  the  plaintiff.  That 
finding  concludes  us,  and  there  is  therefore  no  basis  for  this 
claim  made  by  the  defendants.  There  are  no  facts  upon  which 
they  can  found  an  argument  that  the  mortgage  must,  as  to 
them,  be  treated  as  paid,  or  upon  which  they  can  claim  that  the 
plaintiff  is,  as  to  them,  estopped  from  claiming  payment  from 
them  of  the  amount  awarded  to  him. 

A.  further  point  is  made,  that  the  defendants  were  entitled 
to  a  jury  trial.  We  are  of  opinion  that  the  plaintiff's  remedy 
upon  the  covenant  sued  on  was  an  action  at  law.  The  relief 
demanded  and  granted  was  a  purely  money  judgment.  There 
were  no  equities  to  adjust,  and  no  equitable  relief  was  needed. 
Bnt  the  point  that  the  defendants  were  entitled  to  a  jury  trial 
was  not  taken  in  such  manner  that  we  can  consider  it.  The 
case  was  noticed  and  moved  for  trial  at  a  Special  Term  before  a 
judge  without  a  jury.  Before  the  counsel  for  the  plaintiff 
opened  his  case,  the  counsel  for  the  defendants  "  objected  to  the 
jurisdiction  of  the  court,  and  demanded  a  jury  trial."  The 
court  did  not  pass  upon  the  question  thus  raised,  but  reserved 
its  decision.  Both  parties  then  proceeded  with  the  trial,  both 
gave  evidence,  and  the  case  was  submitted  to  the  trial  judge. 
It  does  not  appear  that  either  party  asked  the  judge  to  decide 
the  question  reserved,  or  objected  to  finishing  the  trial  before 
him.  By  trying  the  case  before  him  and  finally  submitting  it 
to  him  for  decision  without  insisting  upon  a  jury,  both  parties 
must  be  held  to  have  waived  a  jtiry  trial.  The  defendants 
should  have  insisted  upon  a  ruling  by  the  judge  upon  their 
right  to  a  jury  trial,  and  if  he  ruled  adversely  to  them,  they 
should  then  have  taken  an  exception.  If  he  declined  to  rule 
at  all  or  decided  to  reserve  his  decision,  they  should  have  ex- 
cepted to  this;  or  as  soon  as  the  nature  of  the  case  was 
developed  by  the  opening  or  the  evidence,  they  should  have  in- 
fiitited  upon  a  ruling  and  taken  their  exception.     {Sharpe  v. 
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Freeman^  45  N.  T.  802.)  When  the  judge  decided  to  reserve 
his  decision,  the  parties  could  not  have  understood  that  he 
would  first  try  the  case  and  then  determine  whether  he  had 
the  right  to  try  it.  It  must  have  been  understood  that  he 
would  reserve  the  decision  until  he  could  see  from  the  opening 
or  some  evidence,  whether  the  action  involved  matters  of  equity 
or  of  purely  legal  cognizance,  and  then  decide  the  question 
reserved.  The  judge,  by  proceeding  with  the  trial  to  its  terminar 
tion,  must  have  determined  that  the  defendants  were  not  enti- 
tled to  a  jury  trial,  and  no  exception  was  taken  to  this  deter- 
mination. It  would  not  be  just  to  allow  the  defendants,  under 
such'  circumstances,  to  go  through  the  trial  and  take  their 
chances  of  succeeding,  and  then,  after  an  adverse  decision,  raise 
the  question  that  they  ought  to  have  had  a  jury  trial.  Hence 
the  exception  filed  by  the  defendants  after  the  decision  of  the 
case, 'that  the  judge  '^did  not  determine  as  a  conclusion  of 
law  that  he  had  no  jurisdiction  to  hear  or  determine "  the 
action,  is  not  available  to  them.  If  it  was  intended  to  present 
the  question  that  they  should  have  had  a  jury  trial,  for  reasons 
stated  it  came  too  late. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Herman  Yeedeb,  Bespondent,  v.  Benjamin  M.  Baker,  Ap- 
pellant. 

As  an  action  under  the  manufactaring  act  (§  16,  chapter  40,  Laws  of 
1848),  against  an  officer  of  a  corporation  organized  under  it,  to  recover  a 
debt  of  the  corporation,  on  the  ground  that  such  officer  has  signed  a 
false  report,  is  a  penal  action,  it  is  local  (Code  of  Civil  Procedure,  §  983) 
and  must  be  tried  in  the  county  where  the  cause  of  action  or  some  part 
thereof  arose. 

As  the  cause  of  action  is  solely  the  false  report,  it  arises  in  the  county 
where  said  report  was  made  and  filed,  and  the  venue  should  be  laid  in 
that  county,  although  the  debt  against  the  company  may  have  originated 
in  another. 
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The  right  of  the  defendant  in  such  an  action  to  have  the  place  of  trial 
changed  to  the  proper  county,  where  the  venue  is  laid  in  another,  is  an 
absolute  one,  and  liis  motion  to  secure  that  right  caonot  l>e  defeated  hj 
proof  showing  that  th6  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  hj  retaining  the  place  of  trial  as  stated  in  the  com- 
plaint. 

It  9eem8  that  the  proper  practice  in  sach  case  is  to  order  the  change  upon 
defendant's  motion,  and  then  if  plaintiff  desires  a  change  on  the  grounds 
upon  which  such  change  is  authorized  by  the  Code  (§  087)  he  must  make 
his  motion. 

In  such  an  action  where  the  venue  had  been  laid  in  the  wrong  county, 
defendant  served  with  his  answer  a  demand  that  the  venue  be  changed 
to  the  proper  county,  ani  this  not  having  been  complied  with,  moved  to 
change  both  on  the  ground  that  the  wrong  county  was  stated,  and  for  the 
convenience  of  witnesses.  Plaintiff  demurred  to  one  of  the  defenses  set 
up  in  the  answer.  The  demarrer  and  the  motion  were  argued  together, 
the  former  was  overruled  on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action,  and  the  motion  was  denied.  Plaintiff  served  an 
amended  complaint ;  defendant  answered,  serving  with  his  answer  a  new 
demand  to  change  the  place  of  trial  to  the  proper  county,  this  not  hav- 
ing been  complied  with  he  moved  to  make  the  change,  the  motion  was 
denied  on  the  ground  that  a  similar  motion  had  been  made  and  denied* 
and  no  leave  to  renew  granted.  Held,  untenable;  that  as  when  the  motion 
was  first  made  the  complaint  stated  no  cause  of  action  the  motion  could 
and  it  may  have  been  denied  on  that  ground,  and  when  a  sufficient  com- 
plaint was  served  defendant  was  entitled  to  make  a  new  demand  and 
another  motion  without  leave  of  the  court. 

(Argued  November  80,  1880 ;  decided  December  7, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  September  24, 
1880,  afltening  an  order  of  Special  Term  which  denied  a 
motion  to  change  the  place  of  trial  in  this  action  from  the 
county  of  St.  Lawrence  to  tlie  county  of  Monroe. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently  in  the  opinion. 

J.  C.  Cochrane  for  appellant.  This  is  an  action  for  a  penalty. 
{Merchants'  £k.  v.  BUse,  36  N.  T.  412.)  The  party  is  to  be 
tried  in  the  county  where  the  act  was  done  by  which  the  lia- 
bility was  incurred.  {Zeland  v.  Hathom^  42  N.  T.  647.)  A 
debt  is  never  local,  it  is  transitory  and  follows  the  residence  of 
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the  debtor.  (Graham's  Pr.  [2d  ed.]  195.)  The  debt  gives  the 
creditor  a  standing  in  court  as  a  party,  but  the  offense  is  the 
cause  of  action  or  liability  imposed  by  the  statute.  (  Wiles  v. 
SuydamSy  64  N.  Y.  177.)  There  being  a  new  complaint,  a 
new  answer,  a  new  cause  of  action  and  a  new  issue,  the  defend- 
ant, as  a  matter  of  right,  could  make  a  new  motion.  {£^ri6  H, 
Ji.  V.  Humseyj  67  Barb.  440 ;  Belmont  v.  Erie  JRaUway  Co.<, 
52  id.  637.) 

Edward  C.  James  for  respondent.  Where  any  element  of 
discretion  enters  into  the  decision  of  the  court  below  the  order 
is  not  appealable.  (76  K  Y.  629.)  The  place  of  trial  of  local 
actions  is  subject  to  the  power  of  the  Supreme  Court,  to  change 
it  where  the  convenience  of  witnesses  and  the  ends  of  justice 
will  be  promoted  by  the  change.  (Code,  §  987 ;  id.,  §  985.) 
The  facts  required  the  court  to  exercise  its  discretion  whether, 
under  the  circumstances,  it  would  make  the  change.  (7  How. 
Pr.  385.)  That  discretion  will  not  be  reviewed.  (76  N.  Y. 
629;  53  id.  322.)  The  debt  was  an  important  part  of  the 
cause  of  action.  (27  N.  Y.  297,  300 ;  68  id.  34,  38-39  ;  62  id. 
202,  205 ;  63  id.  62,  73 ;  50  id.  137.)  The  former  order  was 
conclusive  upon  the  parties  unless  appealed  from  and  reversed. 
(25  N.  Y.  203 ;  74  id.  378-379 ;  14  Abb.  Pr.  56,  61.)  The 
court,  in  its  discretion,  properly  denied  the  former  motion, 
although  the  greater  number  of  witnesses  resided  in  Monroe, 
because  it  was  satisfied  that  the  proposed  change  would  work 
injustice  and  oppressive  delay.  (Code,  §  987 ;  King  v.  Fim- 
derbUtj  7  How.  Pr.  385.)  The  decision  on  the  demurrer  did 
not,  in  any  wise,  affect  defendant's  right  to  appeal  from  the  order 
denying  the  change  of  venue,  and  charging  him  with  costs  of 
motion.     (74  N.  Y.  378 ;  25  id.  203.) 

Earl,  J.  The  plaintiff  was  a  creditor  of  the  Bochester  Iron 
Manufacturing  Company  and  commenced  this  action  against 
the  defendant,  who  was  president  of  the  company,  to  collect 
of  him  his  debt  against  the  company,  on  the  ground  that  the 
annual  report  filed  and  published  by  him,  as  required  by  sec- 
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tion  12  of  the  act,  chapter  40  of  the  Laws  of  1848,  was  false 
in  its  material  representations.  The  place  of  trial  was  stated 
in  the  complaint  to  be  St.  Lawrence  county.  The  defendant 
answered,  and  w^th  his  answer  served  a  demand  that  the  place 
of  trial  be  changed  from  the  county  -of  St.  Lawrence  to  the 
county  of  Monroe.  A  few  days  after  such  demand,  the  plaintifE 
demurred  to  one  of  the  defenses  set  up  in  the  answer.  About 
the  same  time,  the  plaintiff  not  having  consented  to  the  change 
demanded,  the  defendant  served  notice  of  motion  for  such 
change,  with  an  affidavit  setting  forth  the  names  of  a  number 
of  material  witnesses  residing  in  Monroe  county,  and  he  based 
his  motion  both  upon  the  ground  of  the  convenience  of  wit- 
nesses and  the  claim  that  fliat  county  was  the  proper  county 
for  the  trial.  Both  the  demurrer  and  the  motion  came  on  to 
be  heard  at  the  same  Special  Term.  The  court  overruled  the 
demurrer,  on  the  ground  that  the  complaint  did  not  state  a 
cause  of  action,  giving  plaintiff  leave  on  payment  of  costs  to 
amend  his  complaint,  and  it  denied  defendant's  motion,  with 
ten  dollars  costs,  giving  no  reason  for  such  denial.  The  de- 
fendant took  no  appeal  from  the  order  denying  his  motion,  and 
paid  the  ten  dollars.  The  plaintiff  paid  the  costs  imposed  upon 
him,  and  served  an  amended  complaint.  The  defendant  again 
answered,  serving  with  his  answer  a  new  demand  that  the 
place  of  trial  be  changed  to  the  county  of  Monroe.  This  de- 
mand not  having  been  complied  with,  he  made  a  motion  to 
change  the  place  of  trial  to  that  county,  which  was  denied. 
He  then  appealed  to  the  General  Term,  and  there  the  order 
appealed  from  was  affirmed,  on  the  ground,  as  stated  in  the 
opinion  there  pronounced,  that  a  similar  motion  had  previously 
been  made  and  denied,  no  leave  having  been  granted  to  renew 
the  motion.     He  then  bi  ought  this  appeal  to  this  court. 

Section  12  of  the  act  of  1848  makes  it  the  duty  of  every 
manufacturing  company  organized  under  that  act  to  iile  and 
publish  a  report,  which  shall  contain  the  matters  prescribed, 
which  report  shall  be  signed  by  the  president  and  a  majority 
of  tlie  trustees,  and  verified  by  the  oath  of  the  president  or 
secretary.     Section  15  provides  that  if  such  report  "  shall  be 
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false  in  any  material  representation,  all  the  oflScers  who  shall 
have  signed  the  same,  knowing  it  to  be  false,  shall  be  jointly 
and  severally  liable  for  all  the  debts  of  the  company  contracted 
while  they  are  stockholders  or  oflScers  thereof."  The  claim  of 
the  plaintiflT  is  that  the  defendant,  with  other  oflScers  of  the 
company,  made  and  filed  a  fitlse  report,  and  he  seeks  to  make 
him  liable  in  this  action  for  his  debt  against  the  company  under 
that  section.  That  such  an  action  is  a  penal  action,  is  no  longer 
open  to  question  in  this  court.  The  statute  imposes  upon  the 
oflScers  of  such  a  company,  as  a  penalty  for  a  false  report, 
liability  for  the  debts  of  the  company.  {Merchants  Bank  v. 
Jilisa,  35  N.  T.  412 ;  Jones  v.  Barlow,  62  id.  202 ;  Wiles  v. 
Suyda/niy  64  id.  173.)  The  defendant  therefore  claims  that  as 
the  iron  company  was  located  in  Monroe  county  and  the  false 
report  was  made  and  filed  there,  that  county  was  the  proper 
county  for  the  trial  of  the  action,  under  section  983  of  the  Code, 
which  provides  that  an  action  to  recovers  penalty  or  forfeiture 
imposed  by  statute  must  be  tried  in  the  county  "  where  the 
cause  of  action  or  some  part  thereof  arose."  This  cause  of 
action  arose  in  Monroe  county.  The  false  report  was  there 
made  and  filed,  and  the  penalty  was  there  incurred.  The 
learned  counsel  for  the  plaintiflE,  however,  claims  that  as  the 
debt  against  the  company  had  its  origin  in  St.  Lawrence  county, 
some  part  of  the  cause  of  action  arose  there.  But  the  defend- 
ant was  not  primarily  liable  for  that  debt.  He  did  not  create 
it,  or  in  any  way  obligate  himself  to  pay  it.  The  cause  of 
action  against  him  is  the  false  report,  and  nothing  else.  That, 
and  that  only,  gave  the  right  to  sue  him.  That  is  the  cause  of 
his  liability,  and  that  cause  arose  in  Monroe  county.  Jurists 
have  found  much  diflSculty  in  precisely  defining  a  cause  of 
action.  (Pomeroy  on  Remedies,  §  452.)  It  may  be  said  to  be 
composed  of  the  right  of  the  plaintiflE  and  the  obligation,  duty 
or  wrong  of  the  defendant ;  and  these  combined,  it  is  sufiSciently 
accurate  to  say,  constitute  the  cause  of  action.  Here  the  false 
report,  the  wrong  of  the  defendant,  gives  the  plaintiflf  the  right 
to  enforce  the  penalty.  It  is  true  that  in  a  suit  to  recover  the 
penalty^  the  plaintiflE  to  sustain  his  action  must  prove  not  only 
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the  false  report,  but  the  debt  against  the  company.  This  is  sp 
because  the  statute  imposes  no  specific  penalty  for  its  violation. 
The  debts  are  the  measure  of  the  penalty,  and  they  must  be 
proved  for  that  purpose. 

Monroe  county  was,  therefore,  the  proper  place  for  the  trial 
of  this  action.  Sut  it  is  claimed  on  behalf  of  the  plaintiff 
that  it  was  discretionary  for  the  court  to  grant  or  refuse  the 
motion ;  and  this  claim  is  based  upon  provisions  of  the  Code 
not  yet  alluded  to  Section  985  provides  that  if  the  county 
designated  in  the  complaint  as  the  place  of  trial  is  not  the 
proper  county,  the  action  may  notwithstanding  be  tried  therein, 
unless  the  place  of  trial  is  changed  to  the  proper  county  upon 
the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff  or  the  order  of  the  court.  Section  986  provides  that 
if  the  demand  for  the  change  is  not  complied  with  within  five 
days,  the  defendant's  attorney  may,  within  ten  days  thei*eafter, 
serve  notice  of  motion  to  change  the  place  of  trial.  Section 
987  provides  that  the  court  may,  by  order,  change  the  place  of 
trial  "  where  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county ;"  "  where  there  is  reason 
to  believe  that  an  impartial  trial  can  not  be  had  in  the  proper 
county ;"  and  "  where  the  convenience  of  witnesses,  and  the 
ends  of  justice  will  be  promoted  by  the  change."  The  de- 
fendant made  his  last  motion  for  the  change  of  the  place  of 
trial  solely  upon  the  fii*st  gi^ound,  that  Monroe  was  the  proper 
county.  The  counsel  for  the  plaintiff,  however,  read  in  oppo- 
sition to  the  motion,  affidavits  and  papers,  from  which  the  court 
might  have  determined  that  the  convenience  of  witnesses  and 
the  ends  of  justice  would  be  promoted  by  refusing  the  change ; 
and  an  order  denying  the  motion  upon  those  grounds,  it  is 
claimed,  would  so  far  rest  in  discretion  as  not  to  be  reviewable 
in  this  court.  But  we  are  of  the  opinion  that  the  defendant's 
right  to  have  the  place  of  trial  changed  was  an  absolute  right, 
and  that  his  motion  to  secure  that  right  could  not  be  defeated 
by  showing  that  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  retaining  the  place  of  trial  in 
St  Lawrence  county.  The  defendant,  in  puch  a  case,  has  the 
Sick  ELS  —  Vol.  XXXVIII.       ^1 
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right  to  move  for  the  change  solely  upon  the  ground  that  the 
proper  county  for  the  trial  is  not  stated  in  the  complaint,  and 
if  he  can  be  met  on  the  motion  by  affidavits  showing  that  an 
impartial  trial  cannot  be  had  in  the  county  to  which  he  de- 
mands the  change,  or  that  the  convenience  of  witnesses  and 
the  ends  of  justice  will  be  promoted  by  refusing  the  change, 
he  may  be  taken  by  surprise  and  cannot  be  prepared  to  meet 
such  affidavits.  Hence  tlie  orderly  and  regular  practice  is  to 
order  the  change  upon  defendant's  motion,  and  then,  if  the 
plaintiff  desires  a  change  to  any  other  county,  on  the  grounds 
stated  in  the  last  two  specifications  of  section  987,  he  must 
make  his  motion  upon  affidavits  which  the  defendant  can  be 
prepared  to  meet.  Authority  is  given  in  that  section  not  to 
retain  a  place  of  trial,  but  to  change  the  place  of  trial.  These 
views  as  to  the  proper  procedure  are,  so  far  as  we  are  informed, 
in  accordance  with  the  uniform  practice  in  such  cases  in  the 
Supreme  Court.  {Park  v.  Camley^  7  How.  Pr.  355 ;  Evh- 
ha/rd  v.  Nat.  Pro.  Ins,  Co.^  11  id,  149 ;  Int.  Life  Assur.  Co. 
V.  Sweetlandy  14  Abb.  Pr.  240.)  Defendant's  motion  should, 
therefore,  have  been  granted,  unless  the  reason  given  for  its 
denial  at  the  General  Term  is  sound.  At  the  time  the  first 
motion  was  made,  the  complaint  which  had  then  been  served 
contained  no  cause  of  action  whatever.  It  was  so  held  by 
the  same  court  that  decided  the  motion.  The  motion  may 
have  been  denied,  and  for  aught  we  know  was  denied,  as  it 
certainly  could  properly  have  been  denied,  on  that  ground. 
The  defendant  properly  acquiesced  in  that  decision.  So  long 
as  the  complaint  was  held  to  state  no  cause  of  action,  it  would 
have  been  idle  for  him  to  continue  his  efforts,  by  appeal  or 
otherwise,  to  procure  the  change  of  the  place  of  trial.  But 
the  plaintiff,  by  leave  of  the  court,  served  a  new  complaint 
stating  a  cause  of  action,  and  thus  presenting  a  radically  dif- 
ferent case.  Then,  for  the  first  time,  a  sufficient  complaint 
was  served  upon  the  defendant,  and  he  had  the  right  to  make 
another  demand  for  a  change  of  the  place  of  trial,  and  he 
could  follow  it  by  a  motion  without  leave  of  the  court.  Upon 
the  case  as  it  then  existed,  he  had  never  moved,  and  there 
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was  nothing  in  the  prior  decision  which  estopped  him.  The 
court  had  not  adjudicated  upon  a  complaint  stating  a  cause  of 
action  for  a  penalty  that  he  was  not  entitled  to  the  change. 
The  doctrine  of  res  adjudicata  does  not  applj  to  adjudications 
upon  such  motions  as  strictly  as  it  does  to  adjudications  by 
judgment  {liiggs  v.  PuraeUy  74  N.  Y.  370) ;  and  where  the 
facts  have  materially  changed  since  a  former  motion,  such  mo- 
tions may  be  renewed  as  matter  of  right.  {Belmont  v.  Erie 
Ry  Co.,  52  Barb.  639 ;  Erie  Ry  Co.  v.  Bamaey,  67  id.  449.) 

We  are,  therefore,  of  opinion  that  defendant's  motion  ought 
to  have  been  granted. 

The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed and  the  motion  granted,  with  costs  of  the  appeals  to 
the  General  Term  and  to  this  court 

All  concur,  except  Danfobth,  J.,  who  took  no  part,  and 
Bapallo,  J.,  absent. 

Orders  reversed  and  motion  granted. 


Hebman  Veedeb  v.  Benjamin  M.  Baxeb. 

When,  daring  the  pendency  of  an  appeal  to  this  ooort  from  an  order  deny- 
ing a  motion  to  change  the  place  of  trial  in  the  action,  the  plaintiff  moves 
the  cause  for  trial  and  takes  judgment  in  the  county  wherein  the  venue 
is  laid,  this  court  has  no  jurisdiction  to  entertain  a  motion  to  set  aside 
the  judgment ;  it  has  only  jurisdiction  of  so  much  as  is  brought  up  by 
appeal  from  the  order. 

It  aeenM  that  the  motion  should  be  made  in  the  Supreme  Court 

(Argued  November  80,  1880 ;  decided  December  7, 1880.) 

Motion  to  vacate  and  set  aside  a  judgment  in  this  action* 
The  material  facts  appear  in  the  opinion. 

J.  O.  Oochrcme  for  motion. 

Edward  C.  James  opposecj. 
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Eabl,  J.  The  defendant  made  a  motion  in  this  action  for  a 
change  of  the  place  of  trial  from  the  county  of  St.  Lawrence 
to  the  county  of  Monroe,  on  the  ground  that  the  action  was  to 
recover  a  penalty  incurred  by  the  defendant  in  Monroe  county, 
and  hence  that  that  county  was  the  proper  place  of  trial,  under 
section  983  of  the  Code.  That  motion  was  denied  at  the  Spe- 
cial Term,  and  the  order  of  the  Special  Term;  upon  appeal  by 
the  defendant  to  tlie  General  Term,  was  affirmed.  Defendant 
then  appealed  to  this  court,  giving  an  undertaking  to  stay  pro- 
ceedings in  the  action.  The  defendant  claims  that  his  under- 
taking, and  an  order  which  he  had  obtained  from  a  county 
judge,  stayed  plaintiffs  proceedings  in  the  action.  Soon  after 
the  appeal  to  this  court,  and  while  such  appeal  was  pending, 
the  plaintiff,  having  noticed  the  cause  for  trial,  moved  the  same 
for  trial  at  a  court  held  in  St.  Lawrence  county,  in  the  absence 
of  the  defendant  and  his  counsel,  and  took  judgment  against 
him  for  nearly  $40,000.  Defendant  now  moves  in  this  court 
to  vacate  and  set  aside  the  judgment.  We  have  no  jurisdiction 
to  entertain  the  motion.  The  cause  is  pending  in  the  Supreme 
Court.  We  have  jurisdiction  only  of  so  much  as  is  brought 
here  by  the  appeal  from  the  order.  The  defendant  should 
make  his  motion  in  the  Supreme  Court,  and,  if  he  is  defeated 
there,  then  an  appeal  to  this  court  may  bring  before  us  the 
question  which  he  now  seeks  to  have  us  consider. 

The  motion  should  be  denied,  with  $10  costs. 

All  concur  except  Danfobth,  J.,  who  took  no  part ;  Ra- 
PALLo,  J.,  absent. 

Motion  denied. 


In  the  Matfeb  of  an  Atiobnet. 

The  power  of  the  ooart  to  award  a  oommiBsion  without  the  conient  of 
parties  to  take  the  teetimbnj  of  a  witneas  oiit  of  the  State,  depends 
entirely  on  statate,  and  can  onlj  be  exercised  in  the  cases  therein  specified. 

The  provisions  of  the  Code  of  Civil  Procedure  in  reference  to  taking 
depositions  out  of  the  State  (g§  887  et  $eq,\  relate  to  actions  only. 

In  proceedings  to  disbar  an  attorney  he  can  only  be  convicted  on  evidence 
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good  at  common  law,  delivered  if  he  chooflee  in  hie  presence,  by  witneeaeB 
Bubject  to  cross-examination. 
Aooordinglj,  held,  that  the  granting  of  an  order  in  such  proceedings,  against 
the  objection  of  the  attorney,  directing  that  a  commission  issue,  was 
error;  and  that  the  order  was  not  validated  hj  the  insertion  in  it 
of  a  provision  reserving  '* until  the  final  hearing  of  the  matter"  the 
question  as  to  the  **  right  to  issue  the  commission,  and  the  legality  of 
the  evidence  taken  thereunder." 

(Argued  November  80, 1880 ;  decided  December  14,  1880.) 

Appbai.  from  order  of  the  G-eneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  22, 
1880,  affirming  an  order  of  Special  Term. 

This  was  a'prooeeding  to  disbar  an  attorney  for  alleged  pro- 
fessional misconduct. 

The  granting  of  the  order  appealed  from  was  opposed 
by  said  attorney ;  it  directed  ^^  that  a  commission  issue  ac- 
cording to  the  form  of  proceedings  prescribed  in  article 
second  of  chapter  nine  of  the  Code  of  Civil  Procedure,"  to 
take  the  t^timony  of  a  witness  out  of  the  State.  The  order 
closed  with  this  provision :  ^^  And  that  all  questions  as  to  the 
right  to  issue  such  commission,  and  the  legality  of  the  evidence 
to  be  taken  thereunder,  be  reserved  till  the  final  hearing  of 
the  matter  before  this  court" 

James  L.  Bishop  for  appellant  The  power  of  the  court 
to  award  a  commission  depends  solely  upon  statute.  {McCdU  v. 
San  Mut.  Ins.  Co.,  50  N.  T.  332 ;  Mailer  of  Whitney,  4 
Hill,  533 ;  Wood  v.  Howard  Ins.  Co.,  18  Wend.  646.)  A  com- 
mission cannot  issue  in  a  special  proceeding  when  the  statute 
uses  the  word  "  action  "  only.  (  Wood  v.  Howard  Ins.  Co.,  18 
Wend.  646 ;  MaUer  of  Whitm^,  4  Hill,  533 ;  Graham  v. 
CoOmm,  14  How.  Pr.  52  ;  Laws  of  1877,  chap.  417).  If  this 
proceeding  be  regarded  simply  as  a  motion,  no  commission  can 
issue.  {Stake  v.  Andre,  18  How.  Pr.  159  ;  8.  C,  9  Abb.  Pr. 
430 ;  Kodshm  v.  At.  <&  P.  R.  R.  Co.,  3  Daly,  70 ;  Huelin  v. 
Ridner,  9  Abb.  Pr.  420.)  This  proceeding  is  in  its  nature 
quasi  criminal,  and  hence  the  policy  of  the  law  prohibits  the 
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taking  and  reception  of  evidence  of  this  character.    {People  v. 
Restea,  3  Hill,  289  ;  2  R  S.  731,  §  73.) 

Samud  Hcmd  for  respondent.  The  order  is  not  appealable. 
{Arthur  V.  Chiewold,  60  N.  Y.  143,  146 ;  Cheeterman  v. 
Eylamd^  74  id.  452, 455 ;  Anonymoudy  6d  id.  313,  315.)  The 
court  had  power  to  make  the  order  granting  the  commission. 
(Code,  §§  7,  8 ;  Anonymaue^  69  N.  Y.  314.) 

Danforth,  J,  The  power  of  the  court  to  admit  and  to  re- 
move attorneys  is  given  by  statute  {In  re  Oooper^  22  N.  Y. 
67 ;  In  re  Percy ^  36  id.  651),  and  in  either  case  the  proceed- 
ing is  a  special  one.  If  instituted  for  the  latter  purpose,  the 
person  proceeded  against  "  must  be  allowed  an  opportunity  of 
being  heard  in  his  defense  "  (New  Code,  §  67),  and  can  be  con- 
victed only  upon  evidence  good  at  common  law,  delivered,  if 
he  chooses  in  his  presence,  by  witnesses  subject  to  cross- 
examination.  {In  re  Eldridge^  82  N.  Y.  161.)  The  order 
appealed  from  derogates  the  protection  afforded  by  that  right, 
for  it  requires  the  examination  of  a  witness  at  a  distance 
from  the  place  of  trial,  upon  written  interrogatories,  and  was 
granted  against  the  opposition  of  the  accused  person.  It  is 
clearly  not  within  the  statute  which  authorizes  "depositions 
taken  without  the  State,  for  use  within  the  State  "  (New  Code, 
chap.  9,  title  3,  art.  2),  for  that  relates  to  actions  only,  in  their 
various  stages,  and  neither  by  its  terms  nor  any  implication  can 
it  be  extended  to  any  other  mode  or  form  of  proceeding.  This 
appears  from  the  Code  itself ;  for  as  the  provision  cited  limits 
the  commission  to  an  action,  so  in  another  place,  we  find  a 
declaration  that  "  the  word  action,"  "  when  applied  to  judicial 
proceedings,  signifies  an  ordinary  prosecution,  in  a  court  of 
justice,  by  a  party  against  another  party,  for  the  enforcement 
or  protection  of  a  right,  the  redress  and  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offense."  (§  3333,  id.)  Such 
is  not  the  character  of  this  case.  It  is  indeed  of  a  public  nature 
and  qiiosi  criminal  {In  re  Kelly ^  59  N.  Y.  595),  but  it  involves 
merely  the  power  and  control  of  the  court  over  its  officers,  and 
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however  terminating  will  neither  enforce  nor  vindicate  a  private 
right,  and  by  this  very  circumstance  is  excepted  from  the  class 
of  ordinary  prosecutions  set  on  foot  by  one  party  against 
another.  Nor  was  the  limitation  unintentional.  Prior  to  1862 
the  general  construction  given  to  similar  provisions  of  the  Be- 
vised  Statutes  (2  B.  S.,  part  3,  tit.  3,  art.  2,  chap.  7)  had  con 
fined  their  operation  to  actions  and  issues  joined  therein.  It 
was  held  that  the  power  of  the  court  to  award  a  commiBsion 
without  the  consent  of  parties  depended  entirely  on  the  statute; 
(  Wood  V.  Howard  Ins.  Co.,  18  Wend.  646 ;  In  re  Whitney j 
4  Sill,  533 ;  McColl  v.  Sun  Mut.  Ins.  Co.,  50  N.  Y.  332.) 
and  that  it  only  extended  to  a  case  where  the  parties  were  be- 
fore the  court  for  the  prosecution  or  defense  of  their  rights  in 
the  form  prescribed  by  law.  A  commission  waa  refused,  there- 
fore, in  a  statutory  proceeding  by  a  receiver  before  referees,  in 
relation  to  claims  against  an  insolvent  insurance  company 
( Wood  V.  Howard  Ins.  Co.,  18  Wend.  646) ;  in  proceed- 
ings where  trustees  had  been  appointed  under  the  statute 
against  an  absconding  debtor,  and  the  latter  desired  to  con- 
trovert the  claims  of  creditors  (^In  re  Whitney ,  4  Hill,  533) ; 
in  supplementary  proceedings,  under  section  292  of  the  old 
Code,  when  the  judgment-creditor  desired  the  testimony  of 
witnesses  out  of  the  State,  material  and  necessary  for  him ; 
and  in  all,  the  denial  was  for  want  of  power  to  grant  the  appli- 
cation. For  the  purpose  apparently  of  providing  for  such  and 
similar  cases,  the  legislature  in  1862  (Laws  of  1862,  chap.  875), 
amended  the  then  existing  statutes  in  relation  to  taking  the 
testimony  of  witnesses  out  of  the  State,  so  that  commissions 
might  issue  not  only  in  an  action,  but  ^^  in  any  proceeding 
pending  in  any  court  of  record,"  or  "  whenever  any  issue  of 
fact  shall  have  been  joined  in  any  such  action  or  proceeding." 
This  statute  was,  however,  repealed  in  1877  (Laws  of  1877, 
chap.  417,  §  36),  and  the  provisions  therein  not  relating  to  ac- 
tions have  not  been  re-enacted.  The  question  before  us  must 
be  decided  upon  the  statute  as  it  now  stands,  and  it  is,  I  think, 
the  same  in  principle  as  that  in  the  cases  above  cited.  It  may 
be  conceded,  as  the  learned  counsel  for  the  respondent  claims, 
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that  by  the  new  Code  (§  7),  the  court  has  power  given  it  "  to 
devise,  and  make  new  process  and  forms  of  proceeding  neces- 
sary to  carry  into  effect  the  powers  and  jurisdiction  possessed 
by  it/'  but  the  application  of  this  provision  to  the  case  in  hand 
is  not  perceived.  Upon  what  occasion,  and  in  what  manner  the 
power  so  conferred  shall  be  exercised  does  not  now  concern  us, 
for  the  order  itself  directs  that  ^^  the  commission  issue,  accord- 
ing to  the  form  of  proceedings  prescribed "  in  the  article  of 
the  new  Code  to  which  I  have  already  referred.  No  new  fonn 
or  process  has  been  devised,  but  a  power  exercised  which  the 
legislature  has  not  thought  proper  to  bestow.  The  order  also 
answers  the  proposition  of  the  learned  counsel  for  the  respond- 
ent, that  "  the  commissioner  thereby  appointed  is  in  a  similar 
position  as  the  referee,"  for  by  its  terms  the  deposition  taken 
by  the  commissioner  is  to  be  returned  to  the  referee ;  the  trial 
before  him  is  stayed  only  until  it  arrives,  and  afterward,  it  with 
the  other  evidence  is  to  be  considered  by  him,  and  when,  upon 
the  materials  so  furnished,  his  opinion  is  formed,  the  whole 
evidence  together  with  that  opinion  is  to  be  reported  to  the 
court.  It  is  also  tnie  that  by  the  order  "  the  question  of  right 
to  issue  the  commission,  and  the  legality  of  the  evidence  taken 
thereunder,  is  reserved  until  the  final  hearing  of  the  matter 
before  the  court,"  but  this  was  without  the  consent  of  the  ap- 
pellant, and  the  order  does,  in  fact,  direct  the  issuing  of  the 
commission  and  the  proceedings  under  it. 

We  think  such  reservation  does  not  affect  the  final  character 
of  the  order,  and  as  it  was  made  without  authority,  that  it 
should  be  reversed,  and  the  motion  for  commission  be  denied. 

All  concur. 

Order  reversed. 


Isaac  N.  Devens,  Respondent,  v.  The  MEOHAcncs  and  Tra- 
ders' Insurance  Company,  Appellant. 

A  broker  who  ofTects  inaarance  under  no  employment  by  the  insurers,  but 
for  a  commission  paid  hy  them,  upon  the  premiums  received,  for  such 
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riflkfl  as  he  procures  to  be  offered  and  they  choose  to  accept,  is  not  an 
agent  in  such  a  sense  that  thej  will  be  bound  by  notice  to  him  after  poli- 
cies are  Issued. 

Defendant  issued  a  policy  of  insurance  to  plaintiff  upon  his  canal  boat, 
which  policy  contained  a  warranty  that  the  boat  would  be  "securely 
moored  in  a  safe  place  satisfactory  to  *'  defendant  from  December  10  to 
April  Ist  ♦  ♦  ♦  with  privilege  to  lighter  in  New  York  harbor  during  the 
winter."  The  boat  was  laid  up  during  the  period  specified  at  a  place 
outside  of  said  harbor.  No  notice  of  the  laying  up  was  given  e&ve  to  S., 
an  insurance  broker,  not  in  defendant's  employ,  who  solicited  applica- 
tions for  insurance  by  it,  forwarded  them  when  obtained,  and,  if  ac- 
cepted, policies  were  issued,  sent '  to  S.,  who  delivered  them  to  the 
applicants  and  received  commissions  thereon.  While  so  laid  up  the 
boat  was  destroyed  by  fire.  In  an  action  upon  the  policy,  held,  that 
notice  to  S.  was  not  notice  to  defendant ;  and  that  there  was  a  breach 
of  the  warranty  avoiding  the  policy ;  also,  held,  that  the  privilege  to 
lighter  did  not  disx>ense  with  the  warranty,  or  justify  the  omission  to 
give  notice. 

Plaintiff  served  the  proofs  of  loss  upon  the  general  manager  of  defendant 
and  asked  him  if  they  were  all  right;  he  answered  that  they  were,  and, 
upon  being  asked  what  was  due  on  the  policy,  answered,  '*  we  considered 
not  any  thing, and  that  it  was  the  carelessness  of  the  captain  of  the  boat." 
Held,  that  this  was  not  a  waiver  of  the  breach,  nor  did  it  estop  defendant 
from  claiming  it. 

Brink  v.  Han,  F,  Ins,  Co.  (80  N.  T.  108),  distinguished. 

An  insoiance  company  is  not  deprived  of  the  defense  of  breach  of  warranty 
because,  when  a  claim  is  first  presented,  while  denying  its  liability,  it 
omits  to  disclose  the  ground  of  defense  or  states  another  ground  than 
that  upon  which  it  finally  relies ;  there  must  be  in  addition  evidence  jus- 
tifying a  finding  that,  with  full  knowledge  of  the  facts,  there  was  an  in- 
tention to  abandon  or  not  to  insist  upon  such  defense,  or  that  it  was  pur- 
posely concealed  under  circumstances  calculated  to,  and  which  actually 
did,  mislead  the  other  party  to  his  injury. 

The  policy  provided  that  the  acts  of  the  insurer  in  saving  and  preserving 
the  property  insured  should  not  be  considered  as  affirming  or  denying 
any  liability  under  it.  Defendant,  when  informed  of  the  fire,  directed 
the  captain  of  the  boat  to  store  the  articles  saved ;  held,  that  this  was  not 
a  waiver  of  the  breach. 

(Argued  December  2, 1880 ;  decided  December  14, 1880.) 

Appeal  from  judgment  of  the  Genei^l  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  November  28, 1879,  modifying  and  affirming  aa 
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modified  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict. 

This  action  was  upon  two  policies  of  insurance  issued  to 
plaintiff  upon  two  canal  boats,  one  named  "  James  D.  Decker," 
the  other  "  Maggie,"  insuring  among  other  things  against  loss 
by  fire. 

The  only  questions  upon  this  appeal  were  as  to  the  policy 
upon  the  "  James  D.  D^ker."  The  facts  pertinent  thereto 
appear  in  the  opinion. 

Thomas  M.  Wheeler  for  appellant.  No  notice  of  the  lay- 
ing up  of  the  boat  had  been  given  to  the  defendant  as  re- 
quired by  the  terms  of  the  policy.  {Mead  v.  Northwestern 
Fire  Ins.  Co.y  7  N.  Y.  535 ;  WestfaU  v.  Evdson  Hvoer  Fire 
Ins.  Co.y  12  id.  293 ;  Williams  v.  Peoples  Fire  Ins.  Co.^  57 
id.  277,  281 ;  Bcmn  v.  Hom^  Ins.  Co.^  59  id.  388 ;  Sa/oage  v. 
Howard  Ins.  Co.y  52  id.  504 ;  Springfield  Fi/re  Ins.  Co.  v. 
AUeny  43  id.  394.)  The  notice  to  Smith  was  not  sufficient,  he 
not  being  an  agent  of  the  company.  {MeUen  v.  UamiUton 
Fire  Ins.  Co.y  17  N.  Y.  616 ;  Bush  v.  Westchester  Fi/re  Ins. 
Co.y  63  id.  531,  535 ;  StAnghami  v.  St.  Nichdias  Ins.  Co.y 
4  Abb.  Ct.  App.  Dec.  315.)  If  there  was  any  question  as  to 
Smith  being  an  agent,  it  should  have  been  submitted  to  the 
jury  under  the  defendant's  request.  (  Western  Trans.  Co.  v. 
Hawleyy  1  Daly,  327 ;  McChire  v.  Cbm,  3  Abb.  Ot.  App. 
Dec.  76.) 

B.  W.  Pechhain  for  respondent.  Defendant  having  re- 
ceived the  proofs  of  loss  and  kept  them  without  objection, 
will  be  considered  to  have  waived  any  supposed  defect  in  them. 
(6  Cow.  404  ;  3  N.  Y.  122 ;  17  id.  428  ;  5  Lans.  545  ;  64  N. 
Y.  163  ;  71  id.  396.)  Notice  to  an  agent  is  notice  to  the  com- 
pany. ( Van  Schaick  v.  Ins.  Co.y  68  N.  Y.  434 ;  Partridge  v. 
Ins.  Co.y  17  Hun,  95  ;  Pelton  v.  /tw.  Co.y  19  Alb.  L.  J.  616.) 
The  facts  proved  constituted  Smith  an  agent,  so  far  at  least  as 
to  make  a  notice  to  him  of  the  laying  up  of  the  boats  notice 
to  the  company.     {Pa/rtridge  v.  Ins.  Co.y  17  Hun,  95.)    De- 
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fendant  is  estopped  from  setting  up  any  sush  defense  as  a  I'lck 
of  proper  notice.  {Brink  v.  Hanover  F,  Ins.  Co.^  21  Alb. 
L.  J.   295-296,  Ct.  of  App.,    decided  February    24,    1880.) 

Andrews,  J.  The  policy  on  the  "  Decker "  contained  the 
following  warranty :  "  Als<J  warranted  to  be  securely  moored 
in  a  safe  place,  satisfactory  to  this  company,  between  noon  of 
the  10th  day  of  December  and  noon  of  the  1st  of 
April  following,  and  the  company  to  be  duly  notified  of  the 
time  and  place  of  laying  up,*'  and  following  this  printed  clause 
was  a  clause  in  writing :  "  Privilege  to  lighter  in  New  York 
harbor  during  the  winter."  The  "  Decker  "  was  not  used  for 
lightering  during  the  winter,  but  was  laid  up  at  Port  Johnson, 
about  twenty  miles  from  New  York,  from  the  25th  day  of 
December,  1877,  to  the  12th  day  of  May,  1878,  when  she  was 
destroyed  by  fire,  caused  by  the  boiling  over  of  pitch,  which 
the  captain  was  heating  in  the  cabin. 

No  notice  of  the  laying  up  was  given  to  the  company.  A 
notice  was  given  to  one  Smith,  but  this  was  not  notice  to  the 
company.  Smith  acted  as  insurance  broker  at  Watkins,  and  solic- 
ited applications  for  insurance  in  the  defendant's  company. 
He  was  not  in  the  employment  of  the  defendant,  but  had  been 
accustomed  to  obtain  and  forward  applications  of  insurance 
to  the  defendant,  and  if  accepted,  the  company  would  issue 
policies,  and  send  them  to  Smith  to  be  delivered  to  the 
applicants.  The  company,  in  pursuance  of  the  practice  of  in- 
surance companies  in  such  cases,  paid  Smith  a  commission  on 
policies  issued  through  him.  This  was  the  only  dealing  between 
Smith  and  the  defendant.  The  secretary  and  general  manager 
of  the  company  testified  that  Smith  was  not  an  agent  of  the  de- 
fendant. Smith  was  not  examined  as  a  witness.  His  declara- 
tion to  the  plaintifi^,  when  he  solicited  the  insurance,  that  he 
was  the  defendant's  agent,  did  not  bind  the  company.  The 
case  is  directly  within  the  decision  of  this  court  in  Mellen  v. 
The  Hamilton  F.  Ins.  Co.  (11  N.  Y.  609),  in  which  it  was  held 
that  a  broker  who  effects  insurances  under  no  employment  by 
the  insurers,  but  for  a  commission  paid  by  them  upon  the  pre- 


172         Devens  V,  Mechanics  &  Traders' Ins,  Co.       [Doc,, 

Opinion  of  the  Court,  per  Andrews,  J. 

naiums  received  for  such  risks  as  he  procured  to  be  offered, 
and  they  chose  to  accept,  is  not  an  agent  in  such  a  sense  that 
the  insurers  will  be  bound  by  notice  to  him  after  the  polides 
are  issued. 

There  was,  therefore,  a  breach  of  the  warranty  con- 
tained in  the  policy,  and  the  policy  was  forfeited  thereby, 
unless  as  is  claimed  the  privilege  to  "  lighter  in  New  York 
harbor  during  the  winter,"  wholly  dispensed  with  the  war- 
ranty, and  justified  the  plaintiff  in  omitting  to  notify  the 
company  of  the  time  and  place  of  mooring  the  boat. 
This  contention  cannot  be  maintained.  The  privilege 
granted  qualified  the  absolute  undertaking  expressed  in  the 
previous  warranty.  It  permitted  the  plaintiff  to  use  the  boat 
in  lightering  in  New  York  harbor,  and  if  the  plaintiff  had 
availed  himself  of  the  privilege,  there  would  have  been  no 
breach  of  the  warranty  so  long  as  the  boat  was  so  employed. 
But  if  the  "Decker"  was  not  so  used,  the  warranty  at- 
tached, and  the  plaintiff  was  bound  to  moor  the  boat, 
and  notify  the  company.  No  reason  can  be  assigned  why 
the  company  should  dispense  with  the  warranty  if  the  plaintiff 
did  not  avail  himself  of  the  privilege  to  use  the  boat  as  a 
lighter.  The  fair  and  natural  construction  of  the  contract  is, 
that  the  boat  should  be  moored  and  notice  given,  unless  the 
plaintiff  elected  to  use  it  in  lightering  as  permitted  by  the 
policy,  and  that  the  plaintiff  so  understood  it,  is  apparent  from 
his  giving  notice  to  Smith,  although,  by  reason  of  his  want  of 
authority,  the  notice  was  ineffectual. 

There  was  no  waiver  of  the  defense  now  insisted  upon,  by 
what  occurred,  when  the  plaintiff  served  the  proofs  of  loss. 
They  were  served  by  the  plaintiff  upon  the  general  manager 
of  the  company  at  the  office  in  New  York.  The  plaintiff 
when  he  delivered  them  asked  the  manager  if  they  were 
all  right,  and  he  said  they  were,  and  the  plaintiff  then 
asked  him  how  much  was  due  on  the  policy,  and  the  manager 
relied,  "  We  considered  not  any  thing,  and  that  it  was  the 
carelessness  of  the  captain  of  the  boat."  The  manager  dis- 
claimed any  liability  on  the  policy.  His  omission  to  put  his 
disclaimer  expressly  upon  the  ground  of  a  breach  of  warranty 
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in  answer  to  an  inquiry  as  to  the  amount  due  to  the  plaintiff 
was  not  a  waiver  of  this  defease.  The  case  is  quite  different 
in  its  circumstances  from  the  case  of  Brink  y.  The  Hcmover  F. 
Ins.  Co.  (80  N.  T.  108).  In  that  case  proofs  of  loss  were  served 
on  the  company,  and*  the  company  retained  them  and  examined 
the  insured  in  respect  to  them,  and  decided  not  to  pay  the  loss 
upon  the  ground  of  fraud,  and  so  declared  to  the  assured. 
Thereupon  the  action  was  commenced,  and  at  the  trial  the 
company  failing  to  prove  the  fraud,  sought  to  raise  the  ques- 
tion that  the  proofs  had  not  been  served  in  time,  and  the 
court  held  that  the  company  by  their  conduct  had  waived 
this  defense.  Chttroh,  Ch.  J.  said :  "  They  may  refuse  to  pay 
without  specifying  any  ground,  and  insist  upon  any  available 
ground,  but  if  they  plant  themselves  upon  a  specified  de- 
fense, and  so  notify  the  assured,  they  would  not  be  permitted 
to  retract  after  the  latter  has  acted  upon  their  position  as  an- 
nounced, and  incurred  expenses  in  consequence  of  it."  The 
doctrine  of  waiver  was,  we  think,  properly  applied  in  that 
case,  but  it  should  not  be  extended  so  as  to  deprive  a  party 
of  his  defense,  merely  because  he  negligently,  or  incautiously, 
when  a  claim  is  first  presented,  while  denying  his  liability, 
omits  to  disclose  the  ground  of  his  defense,  or  states  another 
ground  than  that  upon  which  he  finally  relies.  There  must, 
in  addition,  be  evidence  fn>m  which  the  jury  would  be  justi- 
fied in  finding  that  with  full  knowledge  of  the  facts  there  was 
an  intention  to  abandon,  or  not  to  insist  upon  the  particular 
defense  afterward  relied  upon,  or  that  it  was  purposely  con- 
cealed under  circumstances  calculated  to,  and  which  actually 
did,  mislead  the  other  party  to  his  injury.  Neither  of  these 
positions  can  be  affirmed  upon  the  evidence  in  this  case. 
The  statement  of  the  manager  was  not  inconsistent  with 
an  intention  to  insist  upon  the  defense  now  made.  When 
the  conversation  occurred,  the  loss  had  not  become  payable. 
If,  at  the  time  the  manager  had  in  mind  the  breach  of  war- 
ranty in  not  notifying  the  company  of  the  time  and  place  of 
mooring  the  boat,  he  may  have  regarded  the  feet  that  the 
fire  was  caused  by  the  carelessness  of  the  captain,  as  bearing 
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upon  the  equity  of  this  defense,  and  have  made  the  statement 
to  justify  the  denial  of  liability.  But  however  this  may  have 
been,  there  was,  we  think,  no  sufficient  evidence  to  establish 
either  a  waiver  or  an  estoppel. 

Nor  was  the  direction  of  the  defendant  to  the  master  of 
the  boat  to  store  the  anchors  and  other  articles  saved,  a  waiver 
of  the  defense  now  made.  The  policy  provides  that  the  acts 
of  the  insurers  in  saving  and  preserving  the  property  insured 
shall  not  be  considered  as  affirming  or  denying  any  liability 
under  the  policy. 

We  think  the  court  erred  in  directiag  a  verdict,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


The  Union  Dime  Savings  Instttution,  Respondent,  v. 
William  E.  Andabisse,  Appellant. 

A  jadgment  of  foreclosure  directing  the  sale  of  mortgaged  premises  by  the 
sheriff  is  a  "mandate  "  in  his  hands  within  the  meaning  of  the  provision 
of  the  Code'  of  Civil  Procedure  prescribing  the  daties  of  an  outgoing 
sheriff  (§  184»  sub.  4),  and  an  advertisement  of  the  premises  for  sale  is  a 
'*  seizure"  within  said  provision. 

Where»  therefore,  a  sheriff  of  the  county  of  Kings  had,  prior  to  the  expira- 
tion of  his  term  of  office,  under  such  a  judgment,  advertised  premises 
for  sale  upon  a  day  after  his  term  had  expired,  Tield,  that  he  had  g 

authority  and  was  bound  to  proceed  with  and  complete  the  sale. 

(Argued  December  2,  1880;  decided  December  14, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  in  favor  of  plaintiff, 
rendered  December  8, 1879,  upon  a  case  submitted  under  sec- 
tion 1279  of  the  Code  of  Civil  Procedure.  (Reported  below, 
19  Hun,  310.) 
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The  substance  of  the  facts  stated  is  as  follows  : 
In  actions  brought  by  plaintiff  to  foreclose  mortgages  upon 
lands  situate  in  the  county  of  Kings,  judgments  of  foreclosure 
and  sale  were  perfected  December  18, 1878 ;  by  the  judgments 
the  sales  were  directed  to  be  made  by  the  sheriff  of  said  county. 
The  then  sheriff^  whose  term  of  office  expired  December  31, 
1879,  on  the  day  the  judgments  were  perfected,  advertised  the 
lands  for  sale  thereunder  on  the  10th  day  of  January,  1879, 
and  on  that  day  sold  them,  the  plaintiff  becoming  the  purchaser. 
On  May  27,  1879,  the  parties  entered  into  a  contract  by  which 
plaintiff  agreed  to  sell  and  convey  and  defendant  to  purchase 
said  lands.  Defendant  refused  to  perform  the  contract  upon 
the  ground  that  plaintiff  was  not  seized  of  and  could  not  con- 
vey a  good  title  for  the  reason  that  the  person  making  the  sale 
was  not,  at  the  time,  sheriff  of  the  county  of  Kings  and  had  no 
power  to  sell. 

Joseph  A.  Bv/TTj  Jr.j  for  appellant  The  sheriff  had  no 
power  to  complete  the  sale  after  the  expiration  of  his  term  of 
office.  (1  Eev.  Laws,  p.  490,  §  11 ;  2  N.  T.  Stat,  at  Large 
[Edmunds'  ed.],  p.  200,  §  157 ;  Laws  of  1840,  chap.  38,  §  1 ; 
Laws  of  1847,  chap.  280,  §  77 ;  Code,  §  287 ;  Laws  of  1877, 
chap.  417,  §§  4,  21 ;  Code  of  Civil  Proc.,  §  1242 ;  id.,  §§  183, 
184 ;  Laws  of  1876,  chap.  449,  §  2 ;  Throop's  Code,  §  184, 
note.)  No  levy  or  seizure  had  been  made  by  him.  (Bouvier's 
Law  Diet.,  tit.  "  Levy ;"  Wood  v.  Cohnn,  6  HiD,  228 ;  CoU  v. 
jPhcmix  Ins.  Co. ,  54  N.  Y.  595 ;  Kent  v.  Roberts^  2  Story's 
C.  C.  592 ;  HaU  v.  Orocker^  3  Mete.  245 ;  Fitch  v.  Tyler^  34 
Me.  463 ;  Rodgers  v.  Bormer^  46  N.  T.  379.)  The  sale  can- 
not be  sustained  as  a  sale  by  Albert  Daggett,  as  referee. 
{K&rrigcm  v.  Force,  68  N.  T.  381.) 

TTm.  Henry  Arnavx  for  respondent.  The  sheriff  had  the 
same  right  to  sell  after  expiration  of  his  term  of  office  that  he 
had  under  the  Revised  Statutes.  (Laws  1876,  chap.  439,  p. 
467 ;  3  R.  S.  [6th  ed.]  723, 724 ;  Code  of  Civil  Procedure,  §§  184, 
subd.  4, 186 ;  Wood  v.  Cd^m,  5  Hill,  228 ;  Nevoman  v.  Beck- 
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withy  61  N.  Y.  205 ;  Crocker  on  Sheriffs,  §  6.)  The  judgment 
of  foreclosure  and  sale  was  a  mandate  in  thia  hands  of  the 
sheriff.  (2  Bouvier's  Law  Diet.  108  ;  2  Jacobs'  Law  Diet.,  tit. 
Mandate;  chap.  449,  §  2, 1  2,  Laws  of  1876 ;  Bliss'  Code,  903.) 
Taking  proceedings  under  a  judgment  in  equity  against  real 
property  is  a  seizure  in  the  eye  of  the  law.  {Rodgers  v.  Bon- 
ner, 45  N.  T.  379 ;  Burckhardt  v.  McCleOan,  15  Abb.  243, 
note,  Ct.  of  App. ;  Perrin  v.  EverUt,  13  Mass.  128  ;  Grosley 
V.  AUen,  5  Greenl.  455 ;  Taylor  v.  Mixter,  11  Pick.  341.) 
Giving  notice  of  the  sale  required  by  the  statute  is  sufficient 
and  is  the  seizure  and  levy.  {Eodgera  v.  Bonner,  45  N.  Y. 
379 ;  Crocker  on  Sheriffs  [2d  ed.],  §  500 ;  Wood  v.  Cdmn,  5 
Hill,  228 ;  HaU  v.  Crocker,  3.  Mete.  245,  250 ;  Fitch  v.  Tyler, 
34  Me.  463  ;  4  Wait's  Pr.  50.) 

Miller,  J.  By  the  Code  of  Procedure  (§  287)  it  was  de- 
clared that  real  property  adjudged  to  be  sold  must  be  sold  in 
the  county  where  it  lies,  by  the  sheriff,  or  by  a  referee  ap- 
pointed by  the  court  for  that  purpose.  By  chapter  439,  Laws 
of  1876,  it  was  enacted  that  all  sales  of  lands  made  in  the 
county  of  Kings  under  a  judgment  or  decree  of  any  court,  ex- 
cept in  the  cases  enumerated,  shall  be  made  by  the  sheriff  of 
said  county.  The  new  Code  (Title  IV)  makes  provisions  in 
regard  to  the  duties  and  liabilities  of  an  incoming  and  an  out- 
going sheriff ;  and  it  is  declared  that  within  ten  days  after  the 
service  of  a  certificate  upon  the  sheriff  whose  term  is  about  to 
expire,  he  must  deliver  to  his  successor  ^*  all  mandates  then  in 
his  hands,  except  such  as  he  has  fully  executed  or  has  begun  to 
execute  by  the  collection  of  money  thereon,  or  by  a  seizure  of 
or  levy  on  money  or  other  property  in  pursuance  thereof  "  (see 
§  184,  subd.  4),  but  "  must  proceed  with  and  complete  the  exe- 
cution of  such  mandate  which  he  has  begun  to  execute  "  (§  186). 
The  sheriff  advertised  the  real  estate  described  in  three  decrees 
made  upon  the  foreclosure  of  mortgages  to  be  sold  on  the  10th 
day  of  January,  1879,  and  sold  the  same  accordingly.  The 
certificate  provided  for  by  the  Code  was  delivered  to  him  be- 
fore the  sale,  and  tlie  question  to  be  determined  is,  whether, 
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under  the  provision  cited,  he  had  lawful  authority  to  sell.  We 
think  that  there  was  a  seizure  of  the  real  estate  within  section 
184,  which  authorizes  him  to  make  the  sale,  and  the  decrees  in 
question  were  mandates  in  his  hands,  according  to  the  pro- 
visions of  section  2  of  chapter  449,  Laws  of  1876,  under  and 
by  virtue  of  which  he  had  advertised  the  real  estate  for  sale. 
He  had  thus  obtained  control  over  the  property  for  the  pur- 
pose of  a  sale.  No  formal  levy  is  necessary  in  selling  land 
under  an  execution  or  order  of  tlie  court,  and  the  right  of  the 
officer  to  make  the  sale  becomes  perfect  upon  the  delivery  of 
the  execution.  It  is  then  seized  for  the  purpose  of  enforcing 
the  judgment  or  decree.  The  same  rule  applies,  we  think, 
upon  a  foreclosure  decree.  By  the  advertisement  the  seizure 
became  complete  and  rendered  the  property  subject  to  the 
decree.  In  case  of  an  attachment,  it  was  held  that  to  con- 
stitute  a  levy  upon  real  estate,  nothing  more  is  required  to 
be  done  by  the  officer  than  some  act  with  intent  to  make  the 
property  liable  to  the  process,  and  that  this  will  constitute  a 
seizure  and  create  a  lieu  against  the  debtor.  (Rodgers  v.  Bon- 
ner^ 45  N.  Y.  379.)  The  same  rule,  we  think,  applies  here ;  and 
within  the  provisions  cited,  a  seizure  had  been  made  under  the 
mandate  or  the  decree  of  the  court,  and  the  sheriff  had  authority 
and  was  bound  to  complete  the  sale.  This  construction  is,  we 
think,  in  accordance  with  the  intention  of  the  legislature ;  for 
were  it  otherwise,  the  sheriff,  who  was  by  statute  authorized  to 
make  the  sale,  would  have  no  authority  to  complete  it,  while  a 
referee  appointed  would  have  full  power  for  that  purpose. 
This  clearly  never  could  have  been  intended.  . 

We  have  given  due  weight  to  the  various  points  and  sug- 
gestions made  by  the  appellant's  counsel,  but  we  think  that 
none  of  them  are  sufficient  to  authorize  a  reversal  of  the  judg* 
ment  and  that  it  must  be  affirmed. 

All  concur  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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The  Chenango  Bbidgb  Co.,  Kespondent,  v.  Clinton  I.  Paige 

et  al.,  Execntors,  etc.,  Appellants. 

The  bed  and  banks  of  a  fresh  water  river,  where  the  tide  does  not  ebb  and 
flow,  are  the  property  of  the  riparian  proprietors,  the  public  having  an 
easement  onlj  for  passage  as  on  a  public  highway ;  and  such  proprietors 
maj  use  the  land  or  water  of  the  river  in  anj  waj  not  inconsistent  with 
this  easement. 

The  legislature,  except  under  the  power  of  eminent  domain,  can  interfere 
with  such  a  river  only  for  the  purpose  of  regulating,  preserving  and 
protecting  the  public  easement. 

Any  person  owning  land  on  both  sides  of  the  river  may  without  legisla- 
tive authority,  and  even  in  defiance  of  legislative  prohibition,  maintain 
a  ferry  or  bridge  for  his  own  use,  providing  he  does  not  interfere  with 
the  public  easement. 

Such  owner,  however,  cannot,  without  legislative  authority,  maintain  a 
bridge  or  ferry  for  public  use. 

A  wrong  motive  in  erecting  a  structure  otherwise  lawful  does  not  make 
the  structure  itself  unlawful  or  a  nuisance  ;  an  unlawful  use  thereof  may 
be  complained  of  and  restrained,  but  the  structure  cannot  be  destroyed. 
.Plaintiff  was  incorporated  to  build  a  bridge  over  the  C,  a  fresh  water 
river;  by  its  charter  (cliap.  119,  Laws  of  1808)  the  building  of  any  other 
bridge  by  others  within  two  miles  of  the  bridge  to  be  erected  by  It  was 
prohibited.  Plaintiff's  exclusive  right,  however,  could  only  be  exer- 
cised while  its  bridge  was  passable.  Plaintiff  erected  such  bridge  and 
maintained  it.  Thereafter  the  B.  B.  Co.  was  incorporated,  and  by  the  act  of 
incorporation  (chap.  164,  Laws  of  1855)  was  authori2ed  to  build  a  bridge 
within  two  miles,  and  did  build  one  within  100  rods  of  plaintiff's  bridge, 
and  maintained  it  as  a  toll  bridge  for  public  travel.  L.,  defendant's  testa- 
tor, was  one  of  the  principal  promoters  of  the  B.  B.  Co.,  its  president 
and  largest  shareholder;  he  built  the  bridge  by  contract  with  the  com- 
pany, and  aided  in  maintaining  it  and  keeping  it  in  repair  up  to  his  death. 
Plaintiff,  claiming  that  its  charter  constituted  a  contract,  and  that  so  far 
as  the  charter  of  the  B.  B.  Ck>.  authorized  it  to  maintain  a  bridge  for  pub- 
lie  travel,  it  was  a  violation  of  that  contract,  and  so  void,  commenced 
suit  against  that  corporation  in  1856,  to  restrain  it  from  constructing, 
using  or  allowing  its  bridge  to  be  used  for  public  travel,  etc.  Plaintiff 
was  defeated  in  the  courts  of  this  State  (27  N.  T.  87),  but  on  appeal  to 
the  U.  S.  Supreme  Court  the  judgment  was  reversed  (8  Wall.  51),  that 
court  holding  as  claimed  by  plaintiff.  In  1865,  two  years  after  the  death 
of  L.,  the  bridge  of  the  B.  B.  Co.  was  swept  away  by  an  unprecedented 
flood,  it  was  carried  down  against  plaintiff's  bridge,  and  swept  that  away. 
This  action  was  brought  to  recover  damages  for  the  destruction  of  plaint- 
iff's bridge,  and  for  the  loss  of  tolls.     HM,  that  plaintiff  wag  not  en- 
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titled  to  recover  for  the  loss  of  its  bridge ;  that  the  B.  B.  Co.  had  the 

.  right  to  erect  its  bridge,  and  ooold  maintain  it  for  pablic  travel  whenever 
plaintiff's  bridge  was  Impassable ;  the  structure  itself  was,  therefore, 
neither  unlawful  nor  a  nuidance  when  maintained  with  proper  care, 
even  if  built  designedly  as  a  toll-bridge  for  public  travel,  but  held  that 
L.  was  liable  for  the  wrongful  diversion  of  tolls  from  plaintifTs  bridge; 
that  as  the  charter  of  the  B.  B.  Co.  so  far  as  it  authorized  it  to  maintain 
its  bridge  for  public  travel  was  unconstitutional  and  void,  it  afforded  no 
protection  to  those  acting  under  it. 

Also,  that  the  provision  of  the  Revised  Statutes  (2  R.  S.  602,  §  66)  pro- 
viding  that  where  a  cgnstruction  has  been  put  upon  a  statute  by  the 
Supreme  Court  every  act  done  in  good  faith  in  conformity  to  that  con- 
struction after  such  decision,  and  before  reversal,  shall  be  so  far  valid  as 
to  excuse  from  liability  for  a  penalty  or  forfeiture,  did  not  apply,  as  the 
action  was  not  to  enforce  a  penalty  or  forfeiture. 

Also  held,  that  even  if  the  clfarter  of  the  B.  B.  Co.  was  wholly  void,  so 
that  those  who  built  the  bridge  had  no  corporate  protection,  then  the 
bridge  would  be  considered  as  built  by  individuals  having  the  rights  of 
riparian  proprietors,  and  as  they  could  lawfully  build  it  for .  their  own 
use,  it  was  not  a  nuisance  or  unlawful. 

(7.  B,  Co,  v.  Paige  el  al.  (8  Hun,  292).  reversed. 

(Argued  December  2, 1880;  decided  December  14,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  September  20,  1876,  denying  a 
motion  for  a  new  trial,  and  directing  judgment  on  a  verdict. 
(Reported  below,  8  Hun,  292.) 

The  nature  of  the  action  and  the  material  facts  appear  in 
the  opinion. 

£,  Cowatryrriom  and  Stephen  01  Millard  for  appellants.  The 
court  erred  in  refusing  to  hold  that  the  construction  of  the 
bridge  and  the  conduct  of  the  Binghamton  Bridge  Company, 
having  been  sustained  by  the  courts,  defendants'  testator  was 
protected  thereby,  although  such  decision  has  since  been  re- 
versed. (2  R.  S.  [1st  ed.]  602,  §  66 ;  3  id.  [3d  ed.]  703 ;  1 
Kent's  Com.  476 ;  Brown  v.  Orowl^  5  Wend.  298  ;  Langley  v. 
Wa/mer^  3  Comst.  327 ;  Simpson  v.  HonibecJc^  3  Lans.  54 ; 
Davis  V.  MarshaJly  14  Barb.  96 ;  Harris  v.  Jex^  55  N.  Y.  421 ; 


180  Chekanoo  Bridge  Co.  v.  Paige  et  al.  [Decs., 


Statement  of  case. 


66  Barb.  232.)  The  company  having  become  the  owner  of 
land  on  both  sides  of  the  river  owned  the  bed  of  the  stream, 
and  had,  even  withoat  the  special  consent  of  its  sovereign,  the 
right  to  build  a  bridge  on  its  own  land,  spanning  the  stream, 
and  owed  no  daty  to  the  public  except  to  refrain  from  inter- 
fering with  the  navigation  of  the  river.  {EaopaHe  Jennmga,  6 
Cow.  527,  543 ;  The  People  v.  ChOchesSy  48  Barb.  656 ;  The 
People  V.  PlaUy  16  Johns.  195;  Ft.  Plain  Bridge  Co.  v. 
Smith,  30  N.  T.  44;  16  Ohio  [Griswold],  540;  2  Wis.  308; 
4  id.  497;  30  How.  Pr.  357, 858 ;  Angell  on  Highways,  §§  54, 56, 
65,  66 ;  Thompson  on  Provisional  Remedies,  248,  240 ;  Tates 
V.  Milwaukie,  10  Wall.  497 ;  2  Pars,  on  Cont.  523 ;  BepherrCa 
Casej  3  Bland's  [Md.]  Ch.  98.)  As  It  mechanical  structure  the 
bridge  and  its  builders  were  free  from  all  blame.  {Barclay  v. 
The  Commonwealth^  25  Pa. ;  Moody  v.  B*d  of  Sup^vra  of  N. 
Co.y  46  Barb.  660,  666 ;  Aubwm  ds  Cato  Plk.  Road  Co.  v. 
Douglass,  5  Seld.  446 ;  Ely  v.  Sup'vrs  of  N.  Co.,  86  N.  Y. 
800 ;  63  Barb.  117 ;  27  N.  T.  87.)  The  Binghamton  bridge 
was  not  a  common,  public  or  private  nuisance.  (4  Black.  Oomm. 
166 ;  Shearm.  cfe  Eedf .  on  Negligence,  394 ;  Myers  v.  Mal- 
colm, 6  Hill,  292 ;  2  Black.  218 ;  Ft.  Plain  Bridge  Co.  v. 
SmUh,  30  N.  T.  62 ;  Lansing  v.  Sm/ith,  8  Cow.  153 ;  3  Black. 
214 ;  Hniiard  on  Torts,  632 ;  18  Barb.  222 ;  13  J.  &  S.,  646 ; 
Harris  v.  Thompson,  9  Barb.  364 ;  Charles  Biver  Bridge  v. 
Warren  Bridge,  11  Pet.  220,  259 ;  Mohmok  Bridge  Co.  v. 
U.  <&  S.  R.  R.  Co.,  6  Pa.  565,  note  a.) 

0.  W.  Chapmam,  for  respondent.  The  charter  of  the  Bing- 
hamton Bridge  Company  was  null  and  void.  {Chenango  Bridge 
Co.  V.  Binghamton  Bridge  Co.,  3  Wall.  71 ;  /SI  C,  30  How. 
358.)  The  charter,  being  null  and  void,  could  give  to  Lewis 
no  protection  against  plaintifPs  claim  for  actual  damages  caused 
by  his  acts  under  such  pretended  charter.  (Wood  on  Nuisances, 
788,  §  750.)  When  Lewis  built  the  Binghamton  bridge  within 
two  miles  of  plaintiff's  bridge,  he  was  engaged  in  an  unlawful 
act  (3  Wall.  71 ;  30  How.  346,  358),  and  the  bridge  so  built 
being  an  invasion  of  plaintiff's  legal  rights,  was  a  nuisance  to 
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plaintiff.  (Wood  on  Nuisances,  897,  §  867.)  The  building  of  the 
bridge  being  an  unlawful  act  and  a  nuisance,  Lewis  was  re- 
sponsible to  plaintiff  for  any  injury  plaintiff  might  suffer  by 
reason  of  such  building,  irrespective  of  any  negligence  in  con- 
struction or  maintenance.  {Loses  v,  Saratoga  Pa/per  Co,y  42 
How.  392 ;  Irvine  v.  Wood,  51  N.  T.  224, 487 ;  Hay  v.  Cohoea 
Co.y  2  id.  159  ;  Congreve  v.  Smith,  18  id.  79, 84  ;  Hudson  R.  B. 
Co.  V.  Lo^,  7  Robt.  424 ;  Wood  on  Nuisances,  111,  §  108.) 
The  act  under  which  the  Binghamton  bridge  was  built  and 
maintained  shows  that  it  was  built  simply  and  solely  as  and 
for  a  toll  bridge,  which  was  unlawful.  {Meeker  v.  Van  Rens- 
selaer, 5  Wend.  397 ;  Aiken  v.  Benedict,  39  Barb.  400 ;  Fry 
V.  Prentice,  14  L.  T.  [N.  S.j  298  ;  3  Hill,  621-624 ;  affirmed, 
7  id.  575 ;  23  Barb.  459 ;  5  Seld.  450 ;  13  Wend.  261 ;  63 
Barb.  115 ;  Chipman  v.  Palmer,  77  N.  Y.  66 ;  Wood 
on  Nuisances,  144,  §  144.)  In  any  event  plaintiff  was  en- 
titled to  recover  for  the  tolls  of  whicli  it  was  deprived  by 
reason  of  Lewis'  erection  and  maintenance  of  this  bridge. 
(Wood  on  Nuisances,  pp.  82,  88,  §  77 ;  p.  881,  §  842 ;  p.  885,  § 
850 ;  Thompson  v.  Gibson,  7  Mees.  &  Wels.  456 ;  2  Hilliard  on 
Torts,  417  [3d.  ed.]  ;  Vandenburg  v.  TrtuxM,  4  Den.  464 ; 
Chipman  v.  Palmer,  77  N.  T.  56.)  The  judge  was  right  in 
declining  to  hold  that  inasmuch  as  the  courts  of  this  State  had 
sustained  the  charter  of  the  Binghamton  Bridge  Company, 
Hazard  Lewis  was  protected,  even  though  the  Supreme  Court 
of  the  United  States  had  reversed  these  decisions  of  our  courts. 
(8  Hun,  292,  295,  296;  3  Wall.  71;  30  How.  Pr.  346, 
358 ;  Wood  on  Nuisances,  788,  §  750.)  The  judge  was  right 
in  refusing  to  hold  ^'  that  this  is  not  a  cause  of  action  which 
survives  against  the  representatives  of  the  wrong-doer.''  (63 
Barb.  Ill ;  8  Hun,  292 ;  2  R.  S.  447,  m.  p.,  §  1 ;  Elder  v. 
Bogardus,  Ex.,  Hill  &  Den.  116 ;  2  R.  S.  447,  §  1,  m.  p.)  The 
judge  was  right  in  declining  to  hold  that  the  building  of  the 
bridge  Was  not  in  itself  an  unlawful  act  or  nuisance,  and  it 
was  only  the  use  of  the  bridge  that  was  unlawful  and  a 
nuisance.  (3  Wall.  71 ;  30  How.  Pr.  346,  358 ;  63  Barb.  111.) 
The  judge  was  right  in  declining  to  rule  and  decide  that  de- 
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fendant's  bridge  "  was  a  lawful  stmcture,  and  that,  therefore, 
the  jplaintiff  cannot  recover  upon  that  part  of  the  claipi."  (3 
Wall.  71 ;  30  How.  Pr.  346,  358 ;  63  Barb.  Ill,  pt.  3.)  The 
judge  was  right  in  declining  to  charge  the  jury  that  plaintiff 
could  not  recover  for  the  diversion  of  tolls  beyond  a  period  of 
six  years  previous  to  bringing  suit,  and  that  plaintiff  is  limited 
to  the  tolls  diverted  during  such  six  years.  (2  R.  S.  448,  §  8 ;  63 
Barb.  Ill  ;  Scovil  v.  Scovil^  45  Barb.  517.)  The  judge  was 
right  in  declining  to  charge  that  the  use  to  which  the  Bing- 
hamton  bridge  ''  was  put  does  not  affect  the  defendant's 
liability  for  the  taking  away  of  the  plaintiff's  bridge."  (Angell 
on  Water-courses,  §  402 ;  Fish  v.  Dodge^  4  Den.  311.)  An  action 
for  the  erection  of  a  nuisance  does  not  outlaw,  for  it  is  continuous, 
and  is  as  if  it  were  a  new  erection  daily.  {Rosewell  v.  Prior^ 
Salk.  459;  12  Mod.  639;  Thompson  v.  Oibsonj  7  Mees.  & 
Wels.  456;  Fish  v.  Dodge^  4  Den.  311;  Conhocton  Stone 
Road  V.  Buff,,  N.  T.  A  E.  R.  Co.,  51  K  Y.  573,  581, 
582  ;  Clancy  v.  Byrm,  56  id.  134,  135 ;  RosewelZ  v.  Prior, 
12  Mod.  639.)  Executors  can  be  sued  for  the  tort  of  their 
testator  causing  injury  to  property.  (2  R.  S.  447,  §§  1,  2 ; 
Elder  v.  Boga/rdus,  Ea.,  etc,.  Hill  &  Den,  116 ;  Mahon,  Ex.,  v. 
N.  Y.  C.  R.  R.  Co.,  24  N.  T.  458 ;  ScoU  v.  Shepherd,  2  W. 
Bl.  892 ;  McAfee  v.  Croford,  13  How.  [U.  S.]  447 ;  Vamdm- 
burg  V.  Truax,  4  Den.  464.) 

Earl,  J.  The  plaintiff  was  incorporated  by  the  act  chapter 
119  of  the  Laws  of  1808,  to  build  and  maintain  a  bridge  over 
the  Chenango  river,  and  by  its  charter  it  was  provided  that  it 
should  not  be  lawful  for  any  person  or  persons  to  erect  any 
other  bridge  over  the  same  river  within  two  miles  either  above 
or  below  the  bridge  to  be  erected  by  the  plaintiff.  Soon  after 
its  incorporation,  the  plaintiff  erected  a  bridge  over  the  river 
at  Binghamton  and  maintained  it  until  it  was  swept  away,  as 
hereinafter  mentioned. 

In  1855,  by  the  act  chapter  164  of  that  year,  the  Bingham- 
ton Bridge  Company  was  incorporated  to  build  a  bridge  over 
the  same  river.     It  was  authorized  to  build  its  bridge  within 
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two  miles  of  plaintiff's  bridge,  at  a  point  not  less  than  eighty 
rods  above  it,  and  to  take  tolls  for  the  nse  of  the  same,  and  it 
was  empowered  to  purchase,  take  and  hold  real  estate  for  the 
purpose  of  its  bridge.  In  1855  and  1856,  it  built  its  bridge 
less  than  one  hundred  rods  above  plaintiffs  bridge  and  main- 
tained it  as  a  toll  bridge  for  public  travel  until  it  was  swept 
away,  as  hereinafter  mentioned. 

Haeard  Lewis,  defendants'  testator,  was  one  of  the  principal 
promoters  of  the  Binghamton  Bridge  Company,  and  one  of  its 
laTgest  stockholders.  He  was  a  director  of  the  company  from 
its  oiganization  and  its  president  frotn  1858  to  the  time  of  his 
death,  on  the  2d  day  of  July,  1863.  He  built  the  bridge 
by  contract  with  the  company,  and  aided  in  maintaining  it  and 
keeping  it  in  repair  to  the  time  of  his  death. 

The  plaintiS,  claiming  that  its  charter  constituted  a  contract 
that  the  legislature  would  not  license  or  authorize  the  con- 
struction of  any  other  bridge  over  the  river  within  two  miles 
of  its  bridge,  and  that  the  charter  of  the  Binghamton  Bridge 
OixnpAny,  so  far  as  it  authorized  that  company  to  maintain  a 
bridge  for  public  travel,  was  a  violation  of  that  contract  and 
therefore  liull  and  void,  m  1856  commenced  an  action  against 
that  company,  praying  in  its  complaint  for  judgment  that  the 
defendant  therein  be  perpetually  enjoined  from  constructing, 
using  or  allowing  its  bridge  to  be  used  for  public  travel,  and 
from  receiving  any  tolls  or  compensation  for  crossing  its  bridge, 
and  tkat  it  be  required  to  remove  or  shut  up  the  same,  so  that 
it  could  not  be  used  to  the  injury  of  the  plaintiff,  and  also 
praying  for  damages.  That  action  was  brought  to  trial  and  the 
plaintiff  was  defeated.  It  then  appealed  t6  the  General  Term 
of  the  Supreme  Court,  and  then  to  the  Court  of  Appeals,  and 
the  judgment  against  it  was  affirmed,  those  courts  holding  that 
there  was  not  such  a  contract  as  plaintiff  claimed,  and  that  the 
charter  of  the  Binghamton  Bridge  Company  gave  it  valid 
authority  to  build  and  maintain  its  bridge  for  public  travel. 
(S7  N.  T.  87.)  The  plaintiff  then  appealed  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  of  the  State 
c-mrts  was,  in  December,  1865,  reversed.     (3  Wall.  51.)    That 
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court  held  that  plaintifiPB  charter  constituted  an  inviolable  con- 
tract that  tlie  legislature  would  not  authorize  or  license  the 
erection  of  another  bridge  within  the  limited  distance,  and  that, 
so  far  as  the  charter  of  the  Binghamton  Bridge  Company  au- 
thorized it  to  maintain  its  bridge  for  public  travel,  it  was  null 
and  void. 

In  March,  1865,  nearly  two  years  after  the  death  of  Lewis, 
there  was  an  unprecedented  flood  in  the  Chenango  river,  and 
it  swept  away  the  bridge  of  the  Binghamton  Bridge  Company, 
and  that  was  carried  down  the  stream  against  plaintiff's  bridge 
and  swept  that  away.  Four  years  afterward,  in  1869,  this 
action  was  commenced  against  the  executors  of  Lewis  to  re- 
cover damages  for  the  destruction  of  plaintiff's  bridge  and  for 
loss  of  tolls.  The  theory  upon  which  the  plaintiff  sought  to 
maintain  the  action  was  that  the  upper  bridge  was  an  unlawful 
structure  —  a  nuisance  —  and  that  as  Lewis  built  it  and  aided 
during  his  life-time  in  maintaining  it,  his  estate  could  be  made 
liable  for  the  damage  caused  thereby  to  the  plaintiff.  The 
action  was  brought  to  trial,  and  plaintiff  recovered  for  the  loss 
of  the  bridge  and  the  loss  of  some  tolls.  Its  judgment  was, 
upon  appeal  to  the  General  Term,  reversed  upon  a  question  of 
evidence.  (63  Barb.  111.)  A  new  trial  was  then  had.  There 
was  no  claim  upon  the  trial  that  the  upper  bridge  was  care- 
lessly or  improperly  built  or  maintained.  The  imdisputed 
proof  showed  that  that  b^dge  was  swept  away  by  a  flood  fn  the 
river  greater  and  more  violent  than  had  ever  been  known  there 
before.  The  trial  judge  sustained  the  theory  upon  which  the 
plaintiff  commenced  its  action,  and  holding  that  there  vas  no 
dispute  in  the  evidence  as  to  the  amount  of  plaintiff's  damages, 
directed  a  verdict  in  its  favor  for  $8,200  for  damages  to  its 
bridge  and  $786.94  for  damages  by  reason  of  the  diversion  of 
tolls  from  its  bridge.  The  defendants  then  appealed  to  the 
General  Term  of  tlie  Supreme  Court,  where  the  judgment  was 
aflirmed  (8  Hun,  292),  and  then  they  brought  this  appeal  to  this 
court. 

The  main  question  to  be  determined  by  us  is  whether  tlB 
plaintiff  was  entitled  to  recover  the  large  sum  awarded  to  it  fcr 
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the  destruction  of  its  bridge.  We  are  of  opinion  that  it  was 
not. 

The  Chenango  river  is  a  fresh  water  stream.  It  is  the  pri- 
vate property  of  the  riparian  owners.  The  public,  in  such 
streams,  have  an  easement  only  for  navigation  and  for  floating 
logs  and  timber.  As  well  said  in  JSao  jparte  Jennings  (6  Cow. 
518) :  '^  The  public  right  is  one  of  passage,  and  nothing  more, 
as  in  a  common  highway.  It  is  called  by  the  cases  an  easeu 
ment ;  and  the  proprietor  has  a  right  to  use  the  land  and  water 
of  the  river  in  any  way  not  inconsistent  with  this  easement. 
If  he  make  any  erection  rendering  the  passage  of  boats,  etc., 
inconvenient  or  unsafe,  he  is  guilty  of  a  nuisance ;  and  this  is 
the  only  restriction  which  the  law  imposes  upon  him."  And 
when  the  case  between  these  two  bridge  companies  was  first 
before  this  court  (26  How.  Pr.  124),  Judge  Smith,  in  an 
opinion  written  by  him,  said :  "  The  Chenango  river  is  a  fresh 
water  stream,  in  which  the  tide  does  not  ebb  and  flow,  and  is, 
therefore,  a  private  river.  The  riparian  proprietors  own  the 
bed  and  banks.  As  early  as  1798  it  was  declared  a  public 
highway,  but  subject  to  the  public  easement  for  the  purpose  of 
navigation.  The  riparian  owners  might  make  such  use  of  it  as 
they  pleased ;  might  bridge  and  dam  it,  except  as  prohibited  by 
acts  of  the  legislature,  and  might  cross  it  with  ferries,  except 
as  so  forbidden." 

The  legislature,  except  under  the  power  of  eminent  domain, 
upon  making  compensation,  can  interfere  with  such  streams 
only  for  the  purpose  of  regulating,  preserving  and  protecting 
the  public  easement.  Further  than  that,  it  has  no  more  power 
over  these  fresh  water  streams  than  over  other  private  prop- 
erty. It  may  make  laws  for  regulating  booms,  dams,  ferries 
and  bridges,  only  so  far  as  is  necessary  to  protect  and  preserve 
the  public  easement ;  and  when  it  goes  further,  it  invades  pri- 
vate rights  protected  under  the  Constitution.  (Canal  Oomrs 
V.  The  People,  5  Wend.  423,  448 ;  Perm  v.  Whedin^  dk 
Belmont  Bridge  Co,,  1 8  How.  [U.  S.]  421,  432  ;  Morgam.  v. 
King,  35  N.  Y.  454.) 

Any  person  owning  the  land  upon  both  sides  of  such  a  river 
SiCKELs  — Vox.  XXXVm.        24 
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can  maintain  a  ferry  or  bridge  or  dam  for  his  own  nse,  pro- 
vided he  does  it  so  as  not  to  interfere  with  the  public  ease- 
ment, without  any  authority  from  the  legislature,  and  even  in 
defiance  of  a  legislative  prohibition.  In  such  case  he  would 
but  be  making  a  proper  use  of  his  own  property.  Such  use 
must,  however,  be  such  as  not  to  interfere  with  the  rights  of 
other  riparian  owners.  And  there  is  one  more  limitation : 
He  cannot,  without  legislative  authority,  maintain  a  bridge  or 
ferry  for  public  and  general  use,  because  public  highways  and 
toll  bridges  and  toll  ferries  are  subject  to  legislative  regulation 
and  control.  As  said  by  Judge  Davis  in  3  Wall. :  "  The 
legislature  has  the  power  to  license  ferries  and  bridges,  and  so 
to  regulate  them,  that  no  rival  ferries  or  bridges  can  be  estab- 
lished within  certain  fixed  distances.  No  individual  without 
a  license  can  build  a  bridge  or  establish  a;  ferry  for  general 
travel,  for  Mt  is  a  well-6ettled  principle  of  common  law  that  no 
man  may  set  up  a  ferry  for  all  passengers,  without  prescription 
time  out  of  mind,  or  charter  from  the  king.  He  may  make  a 
ferry  for  his  own  use,  or  the  use  of  his  family,  but  not  for 
the  common  use  of  all  the  king's  subjects  passing  that  way, 
because  it  doth  in  consequence  tend  to  a  common  charge,  and 
is  become  a  thing  of  public  interest  and  use ;  and  every  ferry 
ought  to  be  under  a  public  regulation.* " 

Now  what  rights  did  the  legislature  give  the  plaintiff  by  its 
act  of  incorporation  2  It  made  it  a  corporation,  and  gave  it  the 
corporate  right  to  build  its  bridge.  For  that  purpose  only  a 
corporation  was  not  needed,  nor  was  legislative  sanction 
needed.  But  being  authorized  by  the  legislature  to  build  the 
bridge,  it  could  not  be  complained  of  for  any  necessary  inter- 
ference with  the  public  easement  which  was  under  legislative 
control ;  for  that  which  is  authorized  by  law  cannot  be  a 
public  nuisance.  {Crittenden  v.  Wilson^  5  Cow.  165 ;  ITie  Peo- 
ple ex  rel.  Murphy  v.  Kelly^  76  N.  T.  475,  482.)  It  was 
also  authorized  to  maintain  the  bridge  for  public  travel,  and 
to  take  tolls  for  the  use  of  the  bridge  ;  and  these  it  could  not 
do  without  legislative  authority.  The  legislature  did  not  em- 
power it  to  interfere  with  the  stream,  except  so  far  as  was 
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necesearj  for  the  baildiug  and  maintenance  of  its  bridge,  and 
gave  it  no  authority,  and  could  give  it  no  authority,  except 
under  the  power  of  eminent  domain  upon  compensation,  to 
interfere  in  any  way  with  riparian  rights  of  owners  above  or 
below  its  bridge. 

What  rights  were  conferred  upon  the  Binghamton  Bridge 
Company  by  the  act  of  1866,  incorporating  it !  That  act  un- 
questionably made  it  a  corporation,  and  it  had  all  the  rights 
and  powers  conferred  upon  it  by  the  act  against  the  whole 
world  except  the  plaintiff.  No  one  but  the  plaintiff  could  as- 
sail any  of  its  corporate  rights,  so  long  as  its  bridge  was  prop- 
erly and  safely  maintained,  so  as  not  unnecessarily  to  interfere 
with  the  public  easement.  The  plaintiff's  bridge  might  have 
been  swept  away,  or  might  have  been  abandoned  by  it,  or  it 
could,  for  a  consideration,  have  surrendered  its  exclusive  right 
to  the  Binghamton  Bridge  Company ;  and  in  such  case  t^at 
company  could  have  exercised  all  its  corporate  franchises  in  a 
proper  manner,  without  question  from  any  source.  The  plaint- 
iff's charter  gave  it  the  exclusive  right  between  the  limits  spe- 
cified, only  while  its  bridge  was  passable.  The  Binghamton 
Bridge  Company  could,  therefore,  under  its  charter  maintain 
its  bridge  for  public  travel,  without  violating  plaintiff's  rights, 
while  its  bridge  was  not  in  condition  to  be  used  for  public 
travel.  How  far,  then,  did  the  act  of  1866  violate  the  con- 
tract made  with  the  plaintiff  in  its  act  of  incorporation  2  Not 
by  authorizing  the  construction  of  the  bridge.  That,  as  a 
structure,  did  no  harm  to  the  plaintiff.  As  a  bridge  it  invaded 
none  of  its  rights.  As  to  it  the  bridge  was  neither  unlavrf  ul 
nor  a  nuisance ;  and  the  plaintiff  could  not  complain  of  its  ex- 
istence so  long  as  it  was  maintained  with  proper  care  and  skill. 
There  was  a  lawful  purpose  for  which  the  legislature  as  against 
the  plaintiff  could  have  authorized  its  construction,  to  wit: 
to  be  used  for  public  travel  while -its  bridge  was  not  passable. 

But  suppose  we  are  wrong  in  holding  that  the  charter  of  the 
Binghamton  Bridge  Company  was  not  wholly  null  and  void ; 
and  suppose  that  it  was  wholly  invalid,  so  that  those  who 
built  the  bridge  had  no  corporate  protection  whatever ;  what 
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then  follows  ?  Then  the  corporation  must  be  regarded  as  non- 
existent, and  the  bridge  was  built  by  those  concerned  in  the 
supposed  corporation  as  individuals  having  the  rights  of  ripa- 
rian owners.  They  could  build  the  bridge  for  their  private 
use  as  riparian  owners,  or  they  could  build  it  for  no  use  and 
permit  it  to  stand  as  a  monument  of  their  folly ;  and  so  long 
as  it  did  not  interfere  with  the  public  easement  or  with  ripar 
rian  rights,  it  would  neither  be  a  nuisance  nor  unlawful. 

It  is  said,  however,  that  there  was  no  proof  that  the  Bing- 
liamton  Bridge  Company  owned  the  lands  on  both  sides  of 
the  river  where  it  built  its  bridge.  There  was  proof  that  it 
owned  the  land  upon  one  side,  and  as  its  bridge  had  been  main- 
tained for  ten  years,  it  must  be  presumed  that  it  owned  the 
land  upon  the  other  side  or  occupied  it  by  the  license  of  the 
owner.  But  even  if  it  did  not  own  the  land  upon  either  side, 
and  hence  had  trespassed  upon  the  lands  of  others,  the.  plaintiff 
cannot  complain  of,  and  has  no  concern  with,  such  trespasses. 

But  it  is  strenuously  contended  by  the  learned  counsel  for 
the  plaintiff  that,  as  the  upper  bridge  was  built  designedly  as 
a  toU  bridge  for  public  travel,  it  thereby  became  unlawful  and 
a  nuisance.  His  argument  on  this  branch  of  "his  case  was  quite 
ingenious,  but,  we  cannot  doubt,  was  unsound.  His  contention 
is,  that  the  unlawful  use  cannot  be  separated  from  the  struct- 
ure, and  that  the  structure  was  a  nuisance  and  could  have  been 
abated  as  such,  because  it  was  built  and  used  for  an  unlawful 
purpose.  This  contention  finds  no  warrant  in  the  decision  of 
the  Federal  court  reported  in  3  Wallace.  It  was  not  there  de- 
cided that  the  bridge  itself  was  a  nuisance  or  unlawful,  and 
no  such  question  was  before  that  court.  The  improper  use  of 
the  bridge,  which  was  claimed  to  be  justified  under  the  charter 
of  the  Binghamton  Bridge  Company,  was  the  matter  there 
in  controversy.  A  wrong  or  unlawful  motive  in  erecting  a 
building  otherwise  lawful  does  not  make  the  building  itself 
unlawful  or  a  nuisance.  In  such  case  the  unlawful  use  may  be 
complained  of,  restrained  or  abated,  but  the  building  cannot 
be  destroyed.  Take  two  cases  somewhat  analogous  to  this : 
Suppose  one  erects  upon  his  own  land  a  house  intended  to  be 
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used  as  a  bawdy  house,  and  while  it  is  being  so  nsed  it  is 
blown  down  withoat  any  fault  of  the  owner,  and  injures  the 
adjoining  property  of  another  who  had  the  right  to  complain 
of  the  use  of  the  house  as  a  nuisance ;  could  the  party  thus 
injured  sue  the  owner  of  the  house  for  the  injury  to  his  prop- 
erty ?  Or  suppose  one  erects  upon  his  own  land  a  steam  boiler 
manufactoiy,  and  carries  on  therein  the  business  of  manufac- 
turing boilers  in  such  a  way  as  by  the  noise  to  make  his  busi- 
ness an  actionable  nuisance  to  one  liTing  upon  the  adjoining 
lot ;  and  suppose  the  building  is  blown  down  withoat  his  fault, 
and  injures  the  neighboring  property ;  can  the  owner  thereof 
recover  for  the  injury  thus  done  him  ?  It  is  plain  that  these 
questions  must  be  answered  in  the  negative.  In  both  of  the 
cases  supposed,  the  buildings  are  lawful  structures,  and  it  is  the 
use  only  which  could  be  complained  of,  and  the  use  has  noth- 
ing whatever  to  do  with  the  injury.  So  here  the  bridge  was  a 
lawful  structure,  and  it  was  its  use  only  which  was  unlawful, 
and  such  use  had  nothing  whatever  to  do  with  the  destruction 
of  plaintifiPs  bridge.  To  further  illustrate  these  views  a  few 
cases  may  be  referred  to.  In  Bwrday  v.  The  ComraonweaWh 
(25  Penn.  503),  Woodward,  J.,  said :  *'  Where  an  erection  or 
structure  itself  constitutes  the  nuisance,  as  where  it  is  put  up 
in  a  public  street,  its  demolition  or  removal  is  necessary  to  the 
abatement  of  the  nuisance ;  but  where  the  offense  consists  in  a 
wrongful  use  of  a  building,  harmless  in  itself,  the  remedy  is 
to  stop  such  use,  not  to  tear  down  or  remove  the  building  it- 
self." In  Moody  V.  Supervisors  of  Niaga/ra  Co.  (46  Barb. 
659),  it  was  held,  that  the  fact  that  a  house  is  kept  as  a  place 
of  prostitution  is  sufficient  to  rend^  it  a  public  and  common 
nuisance ;  that  a  house  cannot  be  lawfully  destroyed  by  a  riot 
or  mob,  merely  because,  for  the  time  being,  it  is  devoted  to  a 
purpose  which  the  law  characterizes  as  a  common  nuisance, 
and  that  for  the  purpose  of  abating  a  nuisance,  so  much  only 
of  the  thing  as  causes  the  nuisance  should  be  removed ;  and 
that  where  it  is  the  wrongful  use  of  the  building  that  consti- 
tutes a  nuisance,  the  remedy  is  to  stop  such  use,  not  to  tear 
down  or  demolish  the  building  itself.    To  the  aame  effect  are 
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jEly  V.  Supervisors  of  Niagara  Co.  (36  N.  Y.  297),  and  Bah. 
cock  V.  City  of  Buffalo  (1  Sheldon,  317,  affirmed  in  56  N.  Y. 
268).  In  Ph^  V.  Nowlm  (72  N.  Y.  39),  it  was  held,  that 
a  party  is  not  liable  for  the  consequences  of  an  act  done  upon 
'  his  own  land,  lawful  in  itself,  and  which  does  not  infringe 
upon  any  lawful  rights  of  another,  simply  because  he  was 
influenced  in  the  doing  of  it  by  wrong  and  even  malicious 
motives. 

We  conclude,  therefore,  that  there  was  error  in  awarding  to 
the  plaintiff  damages  for  the  destruction  of  its  bridge. 

But  the  damages  for  the  wrongful  diversion  of  tolls  from 
plaintiff's  bridge  stand  upon  a  different  footing.  It  was  wrong- 
ful to  maintain  and  use  the  upper  bridge  for  public  travel  as  a 
toll  bridge.  In  using  or  allowing  the  bridge  to  be  used  for 
tliat  purpose,  the  owner  thereof  infringed  upon  the  rights  of 
the  plaintiff  secured  to  it  under  its  charter,  and  did  it  an  action- 
able injury,  and  the  damages  for  such  injury  must  be  measured 
by  the  amount  of  tolls  diverted.  As  a  wrong  was  thus  done 
to  the  plaintiff,  we  can  see  no  reason  for  not  applying  the  gen- 
eral rule,  that  all  persons  who  are  engaged  in  a  wrongful  or 
unlawful  act  are  liable  for  the  consequences  thereof,  whether 
they  act  as  principals  or  as  agents.  The  testator,  Lewis,  was 
active  in  building  and  maintaining  the  bridge  for  the  purpose 
of  the  use  to  which  it  was  subjected.  He  was  a  director  from 
the  organization  of  the  Binghamton  Bridge  Company,  and  its 
president  at  the  time  the  tolls  were  taken  for  which  he  has 
been  held,  and  he  was  a  large  stockholder  in  that  company. 
He  was  actively  engaged  in  resisting  the  suit  brought  by  this 
plaintiff  against  that  company,  and  was  fidly  notified  of  plaint- 
iff's claim  that  that  company  had  no  right  to  allow  public  travel 
or  take  toll  upon  that  bridge.  In  these  acts,  there  was  enough 
prima  facie  at  least  tO  make  him  liable  as  a  wrong-doer 
within  the  rule  above  stated,  unless  he  was  shielded  by  consid- 
erations now  to  be  noticed.  It  is  claimed  that  he  could  not  be 
a  wrong-doer  for  acting  under  an  act  of  the  legislature.  But 
that  act  was  unconstitutional,  so  far  as  it  authorized  the  main- 
tenance of  that  bridge  for  public  travel.     An  unconstitutional 
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act  is  as  if  it  had  never  been  passed  by  the  legislature.  It  can 
confer  no  rights  and  afford  no  protection.  As  said  by  Judge 
Cooley,  in  his  work  on  Constitutional  Limitations,  at  page 
188 :  "  When  a  statute  is  judged  to  be  unconstitutional,  it  is 
as  if  it  had  never  been.  Bights  connot  be  built  up  under  it ; 
contracts  which  depend  upon  it  for  their  consideration  are 
void;  it  constitutes  a  protection  to  no  one  who  has  acted  under 
it,  and  no  one  can  be  punished  for  having  refused  obedience  to 
it  before  the  decision  was  made.  And  what  is  true  of  an  act 
void  in  toto  is  true  also  as  to  any  part  of  an  act  which  is  found 
to  be  unconstitutional,  and  which,  consequently,  is  to  be  rc^ 
garded  as  having  never,  at  any  time,  been  possessed  of  any  legal 
force."  Therefore  whether  Lewis  must  be  considered  to  have 
acted  for  himself  as  a  stockholder,  or  as  an  agent  of  the  stock- 
holders or  of  the  corporation,  the  statute  furnished  hiiid  ;io 
protection. 

It  is  further  said  that  as  all  the  State  courts  had  held  that 
the  bridge  could  be  lawfully  maintained  under  the  act  of  the 
l^islature,  and  as  their  decision  was  not  reversed  by  the  Fed- 
eral court  until  after  the  tolls  in  question  had  been  taken,  such 
decision  in  some  way  furnished  him  protection ;  and  our  at- 
tention is  called  to  section  66  of  article  1,  title  3,  chapter  9, 
part  3  of  the  Revised  Statutes  (2  R.  S.  602),  which  provides, 
that  "  whenever,  by  the  decision  of  the  Supreme  Court,  any 
construction  has  been  or  may  be  given  to  any  penal  or  other 
statute,  every  act  done  in  good  faith,  in  conformity  to  such  con- 
struction, after  such  decision  was  made,  and  before  a  reversal 
thereof  by  the  court  for  the  correction  of  error,  shall  be  so  far 
valid,  that  the  party  doing  such  act  shall  not  be  liable  to  any 
penalty  or  forfeiture  for  any  such  act  that  shall  have  been  ad- 
judged lawful  by  such  decision  of  the  Supreme  Court."  It  is 
sufficient  to  say  that  this  is  not  an  action  to  enforce  any  pen- 
alty or  forfeiture,  and  therefore  not  within  that  section.  The 
legislature  did  not  intend  to  relieve  a  party,  under  the  circum- 
stances mentioned,  from  the  consequences  of  his  acts  violating 
private  rights,  and  it  Would  probably  not  have  had  the  power 
to  do  so,  even  if  it  had  so  intended*    When  Lewis  was  con- 
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cemed  in  taking  these  tolls,  he  had  notice  of  plaintiff's  claims 
and  acted  at  his  peril. 

The  amount  of  tolls  received  by  the  Binghamton  Bridge 
Company  was  sufficiently  proved.  The  book  kept  by  the  treas- 
urer of  the  company  was  produced,  and  that  was  the  book  in 
which  such  tolls  were  entered.  The  entries  were  made  by  the 
treasurer,  who  was  dead  at  the  time  of  the  trial,  and  such  en- 
tries were  against  his  interest,  as  they  charged  hiin  with  the 
amount  of  such  tolls.  They  were,  therefore,  admissible  for  the 
purpose  of  showing  the  amount  of  tolls  received  by  that  com- 
pany.   (1  Greenl.  Ev.,  §  120.) 

The  amount  of  tolls  thus  received  was  prima  facie  evidence 
of  the  amoimt  of  tolls  diverted*  from  the  plaintiff,  as  that 
bridge  was  within  one  hundred  rods  of  plaintiff's  bridge,  and 
thQre  was  no  other  bridge  over  the  same  stream  below  plaintiff's 
bridge,  or  above  it  within  five  or  six  miles. 

It  follows  from  these  views,  that  plaintiff's  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event ;  un- 
less it  will  stipulate  to  reduce  its  judgment  by  striking  there- 
from the  $8,200  and  the  interest  thereon ;  and  in  case  of  such 
stipulation,  the  judgment  for  the  balance  should  be  affirmed, 
without  costs  to  either  party  in  this  court. 

All  concur  except  Miller,  J.,  who  did  not  sit. 

Judgment  accordingly. 


Christoph  ScHwmoER,  Eespondentj  v.  Alonzo  B.  BA.YM0in) 

et  al..  Appellants. 

Where  a  common  carrier  performs  his  contract  to  transport  and  deliver 
goods,  a  payment  of  the  freight  or  a  submission  to  judgment  therefor 
does  not  preclude  the  owner  of  the  goods  from  recovering  damages  for 
injuries  thereto  while  en  route;  he  may  pay  the  freight  and  sue  for  the 
damages,  or  set  up  his  damages  by  way  of  counter-claim  in  ftn  action  to 
recover  the  freight  or  he  may  bring  a  cross-action. 

A  shipper,  by  consenting  that  his  gopds  may  be  carried  on  deck,  does  not 
thereby  assume  the  risk  of  loss  or  injury  to  them. 
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Where  a  carrier  by  eanal  neglects  to  protect  his  cargo,  or  to  furnish  means 
by  which  it  may  be  done,  according  to  his  contract,  and  the  cargo  in  con- 
sequence is  injured  by  frequent  rains,  this  does  not  constitute  a  marine 
dis<uiter,  and  he  is  liable  for  the  damages. 

Where  the  findings  of  fact.by  a  referee,  conflict,  the  defeated  party  is  enti- 
tled to  those  most  favorable  to  him  and  may  rely  upon  them  in  aid  of 
exceptions  to  the  referee's  conclusions  of  law. 

Where  findings  contained  in  the  case,  as  settled  by  a  referee,  differ  from 
those  contained  in  his  report,  the  former  will  be  deemed  correct,  as  it  is 
upon  the  case  that  exceptions  stand.    (Code  of  Civil  Procedure,  §  907.) 

This  action  was  brought  to  recover  freight  agreed  to  be  paid  for  transport- 
ing 200  barrels  of  beans  on  the  deck  of  a  canal  boat  to  New  York.  De^ 
fendant*s  answer  admitted  the  agreement  to  pay  the  freight  and  the  trans- 
portation, but  alleged  that,  through  the  negligence  of  the  plaintiff,  the 
beans  were  wet  and  damaged,  and  asked  judgment  for  the  damages,  less 
the  freight.  At  the  ^loee  of  the  trial  defendants'  counsel  submitted  cer- 
tain  propositions  of  fact  and  law,  **  each  and  every  "  of  which  he  requested 
the  referee  to  find  as  stated.  The  conclusions  of  law  were :  1st.  That 
plaintiff  was  '*  entitled  to  recover  "  the  amounts  claimed  for  freight;  2d. 
That  defendants  were  "entitled  to  recover*'  a  sum  specified  for  their 
damages;  8d.  That  defendants  were  "entitled  to  judgment"  for  the 
balance.  The  referee  found  the  first  proposition,  but  refused  to  find  the 
other  two;  to  the  refusal  to  find  defendants'  counsel  excepted,  but  did  not 
except  to  the  finding.  The  Oeneral  Term,  on  appeal,  Tield,  that  the  find- 
ing,  in  accordance  with  the  request  and  the  omission  to  except  the'reto, 
entitled  plaintiff  to  maintain  his  judgment.  EM,  error ;  that  the  three 
propositions  so  submitted  should  have  been  taken  together  and  construed 
as  one  sentence,  and  so  taken,  the  request  was  that  defendants  have  judg- 
ment upon  the  adjustment  of  the  two  claims,  for  the  difference  between 
them;  and  that,  therefore,  defendants  were  entitled  to  a  review  of  the 
refusals  to  find  and  the  referee's  conclusions  of  law. 

The  referee  found  that  plaintiff  undertook  to  furnish  lumber  sufficient  to 
cover  and  shelter  the  beans  while  on  the  boat  so  that  they  would  be  per- 
fectly protected  from  rain ;  that  they  were  delivered  to  him  in  good 
order ;  that  the  captain  of  the  boat  was  warned  that  it  was  about  to  rain 
and  requested  to  procure  lumber;  that  he  refused  and  lieft  the  place 
where  they  were  loaded,  while  defendants'  agent  was  absent,  without 
any  covering  whatever  over  the  beans;  that  it  rained  during  the  voyage 
and,  in  consequence  of  the  want  of  sufficient  covering,  the  beans  were 
wet  and  damaged,  and  the  referee  found  the  amount  of  loss  in  conse- 
quence. Held,  that  these  findings  established  error  in  the  refusal  of 
the  referee  to  find  the  conclusions  of  law  as  requested. 

Also,  Tieldt  that  the  fact  that  defendants  knew  the  beans  were  not  covered 
when  the  boat  departed  did  not  excuse  the  plaintiff. 

(Submitted  December  2,  1830  ;  deddea  December  14, 1880. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  on  the  1st  Tuesday  of  April,  1879,  affirming  a  judgment 
fti  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

jE  Darwin  Smith  and  D.  (7.  Jlyde  for  appellants.  The 
referee  erred  in  not  finding  as  requested,  that  defendants  were 
entitled  to  recover  damages.  {Dunham  v.  Bower^  77  N.  Y. 
80 ;  DaJdn  v.  Oxley,  33  L.  J.  C.  B.  115-119 ;  1  Pars,  on  Mar. 
Law,  172 ;  3  Kent,  225 ;  3  Johns.  321 ;  McAliater  v.  Beab^  4 
Wend.  483 ;  affirmed  by  Court  of  Errors,  8  Wend.  109 ;  OUr 
lespie  V.  Torrance^  25  N.  T.  309 ;  Bellinger  v.  Craigue^  31 
Barb.  534;  1  Lans.  61.)  The  referee  erred  in  his  second  con- 
clusion of  law,  that  the  defendants  were  not  entitled  to  be  al- 
lowed for  damages  in  this  action.  (48  N.  Y.  369.)  The  Su- 
preme Court  cannot  grant  a  new  trial  on  the  ground  of  mis- 
take, inadvertence,  surprise,  newly-discovered  evidence  or 
fraud,  after  judgment  at  General  Term.  (Code,  §  1002j 
Smith  V.  FramJcfiddy  13  Hun,  490;  ComstockY.  Dye^  id.  113; 
Whiibeck  v.  Waine^  8  How.  433 ;  2  Cow.  408 ;  3  How.  250 ; 
Bennett  v.  Lake^  47  N.  Y.  93 ;  Kenyan  v.  N.  T.  C.  R.  i?., 
76  id.  607 ;  Code,  §  724 ;  Hatch  v.  G.  N.  Bk.,  78  K.  Y. 
490 ;  Luke  v.  Lynde^  2  Burrows,  882.) 

Oeo.  W,  Cothran  for  respondent.  A  carrier  is  not  liable  for 
injury  to  deck  freight.  {Lawrence  v.  Mi/mtum^  17  How.  [U. 
S.]  100,  114,  115;  Barber  y.  Brace,  S  Conn.  9;  3  Kent's  Com. 
240  and  note  d;  Redfield  on  Carriers,  §  337;  Maclachlan  on 
Shipping,  364,  355,  376.) 

Danfobth,  J.     The  action  was  brought  to  recover  freight 
agreed  to  be  paid  by  defendants  to  plaintiff  for  transportingv 
on  the  deck   of  his  canal   boat  200  barrels  of  beans,  from 
Albion  and  Brockport  to  the  city  of  New  York.     The  com- 
plaint alleges  that  the  beans  were  transported  under  this  agree- 
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ment,  and  delivered  to  the  defendants,  who  accepted  them. 
That  the  freight  has  not  been  paid,  "  wherefore  the  plaintiff 
demands  judgment  against  the  defendants  for  $110,  with  in- 
terest'' The  defendants  admit  an  agreement  to  pay  freight, 
bat  allege  that  the  plaintiff's  nndertaJcing  was  to  ^'  carry  and 
deliver  the  beans  in  such  manner  that  they  would  be  entirely 
protected  from  moisture ; "  that  he  did  carry  them  to  the  place 
agreed  upon,  but  in  such  a  careless  and  negligent  manner 
tliey  were  wet,  sprouted,  greatly  damaged,  and  a  loss  was 
by  reason  thereof  sustained  by  them  (respondents),  to  the 
amount  of  $1,008.94,  "no  part  of  which  has  been  paid  by 
the  plaintiff,  nor  have  the  defendants  paid  the  freight  afore- 
said, amounting  to  $110,  and  the  defendants  demand  judg- 
ment for  this  sum  of  $1,008.94,  and  interest,  less  $110,  and 
interest" 

To  this  new  matter  the  plaintiff  interposed  a  reply,  and 
thereby  controverted  and  denied  "  all  the  allegations  thereof." 
There  was  then,  at  the  outset  of  this  litigation,  an  understand- 
ing on  both  sides  of  the  matters  really  in  controversy,  and  the 
issues  made  by  these  pleadings  were  fully  litigated.  It  was  the 
theory  of  the  defendants,  as  indicated  by  the  answer  above  set 
outj  and  especially  by  their  prayer  for  judgment,  that  the 
plaintiff  was  entitled  to  have  allowed  to  him  the  freight  agreed 
upon,  and  they  should  have  allowed  their  damages ;  but 
judgment  be  given  only  for  so  much  thereof  as  should 
remain  after  canceling  the  freight  agreed  upon.  It  was  in 
pursuance  of  the  same  theory  that  the  legal  adviser  of  tlie 
defendants,  at  the  close  of  the  trial,  submitted  to  the  referee 
in  writing  a  series  of  propositions  of  fact  which  he  deemed 
established,  and  conclusions  of  law  which  he  supposed  would 
follow,  with  the  request  to  find  the  facts  and  law  as  they 
were  stated,  "  and  each  and  every  of  the  same,  and  each  and 
every  part  thereof."  The  proposed  conclusions  of  law  were 
stated  in  these  words :  "  First  That  the  plaintiff  is  entitled 
to  recover  of  the  defendants,  $159.77.  Second.  The  de- 
fendants are  entitled  to  recover  damages  of  the  plaintiff  in 
the  sum  of  $1,452.10.     Third.  The  defendants  are  entitled 
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to  judgment  against  the  plaintiff  in  a  balance  of  $992.33, 
and  their  costs."  Thus  reproducing,  in  separate  clauses,  the  idea 
already  embodied  in  a  single  sentence  of  the  answer,  for  the 
sums  named  are  the  items  there  referred  to  with  interest 
added.  The  referee  seems  to  have  had  the  same  understand- 
ing, of  the  case,  for  by  his  report  he  finds :  First  That  the 
plaintiff  is  entitled  to  recover  the  amount  agreed  to  be  paid 
as  freight  on  the  beans,  and,  stating  the  amount,  directs 
judgment  to  be  entered  therefor,  in  favor  of  the  plantiff. 
Second.  That  the  defendants  are  not  entitled  to  recover,  or  to 
bo  allowed  in  this  action  as  against  the  plaintiff  for  the  dam- 
age and  injury  to  their  property  before  mentioned.  And  an- 
swering the  requests  of  the  defendants  before  stated,  found 
the  first,  but  refused  to  find  the  second  and  third.  The  de- 
fendants excepted  to  the  conclusions  of  law  contained  in  the 
report,  and  to  the  referee's  refusal  to  find  the  second  and 
third  requests.  Upon  appeal  the  General  Term  held  that 
the  finding  of  the  referee,  upon  the  first  clause,  in  accord 
ance  with  the  request  of  the  defendants,  and  the  omission 
of  the  latter  to  except  thereto,  entitled  the  plaintiff  to 
maintain  the  judgment,  and  to  that  effect  is  the  respond- 
ent's argument  before  us.  We  think  it  is  unsound.  The 
three  propositions  submitted  to  tlie  referee  should  be  taken 
together,  and  construed  as  one  sentence,  with  several 
members.  Such,  evidently,  was  the  intention  of  the  drafts- 
man. The  first  and  second  specifications  were  but  prem- 
ises upon  which  the  conclusion  stated  in  the  third  para- 
grapli  rested.  Taken  as  a  whole,  the  request  waa  for  a 
finding  that  the  defendants  have  judgment  upon  the  ad- 
justment of  the  two  claims  stated  in  the  first  and  second 
paragraphs.  In  substance  that  the  freight  be  allowed  to  the 
plaintiffs,  the  damages  allowed  to  the  defendants,  and  judgment 
ordered  for  the  difference.  The  defendants  did  not  ask  that 
the  plaintiff  have  judgment,  but  that  he  be  deemed  "  entitled 
to  recover  of  the  defendants "  the  sum  named ;  the  defend- 
ants "  entitled  to  recover  damages  of  the  plaintiff,  and  have 
judgment  for  the  balance."  Put  these  requests  in  one  sentence, 
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and  there  coald  be  no  misapprehensioa  in  regard  to  its  mean- 
ing. It  seems  to  as  eqaally  plain  as  stated  by  the  defendants. 
And  so  the  referee  mnst  liave  thought,  for  in  his  report  he 
uses  the  words  as  synonymous,  and  finds  that  the  defendants 
are  not  entitled  ^^  to  recover  or  to  be  allowed  "  as  against  the 
plaintiff,  the  damages.  Upon  exceptions  to  the  refusals  to 
find,  and  exceptions  to  tlie  conclusions  of  law  stated  in  the 
report,  the  defendants  should  have  been  permitted  to  review 
the  correctness  of  those  findings.  But  in  any  view  of  the 
case  undue  effect  was  given  by  the  learned  judges  of  the 
Supreme  Court  to  the  admission  implied  in  the  request  to  find 
that  the  plaintiff  was  entitled  to  his  freight  There  are  cases  in 
which  two  claims  could  not  co-exist ;  where  if  the  plaintiff  was 
entitled  to  have  his  claim  allowed,  the  defendants  would  be 
precluded  from  recovering,  and  among  them  are  Dams  v. 
TaOcot  (2  Kern.  184),  BeUinger  v.  Oraigue  (31  Barb.  534), 
Gates  .V.  FresUm  (41  K  T.  113),  Blair  v.  BaHleU  (76 
N.  T.  150,  cited  by  the  learned  court).  They  went 
upon  the  ground  that  the  plaintiff's  cause  of  action 
could  be  made  out  only  by  overcoming  the  defendants' 
daim,  that  if  the  latter  was  well  founded  it  would  de- 
feat the  former,  and  a  recovery  by  either  would  be  a  con- 
clusive answer  to  any  demand  made  by  the  other,  because 
the  litigation  provoked  by  either,  would  necessarily  involve  the 
matter  upon  which  both  must  rely,  and  it  could  not  be  again 
litigated.  Thus  a  recovery  by  a  physician  or  surgeon  of  his 
fees  for  services  rendered  {BeUmger  v.  Craigue^  Gates  v.  Pres- 
ton^ Blair  v.  BartletC)^  or  by  a  manufacturer  for  the  price  of 
the  machine  {Davis  v.  TaUcoC)^  would  bar  an  action  by  the 
patient  in  the  first  case,  or  the  purchaser  in  the  second,  for 
damages  by  reason  of  non-performance  of  the  contract  upon 
which  the  fee  or  price  depended,  because,  except  upon  proof, 
or  admission  of  performance,  the  plaintiff  could  not  have  re- 
covered. And  if  in  the  case  before  us  the  defendants  had  set 
up  a  claim  lor  non-delivery  or  transportation  of  the  goods,  a 
recovery,  or  an  admission  of  the  plaintiff's  right  to  recover  for 
freight  earned  under  the  contract,  would  have  justified  the 
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same  conclaaiotu  But  that  is  not  the  case.  The  plaintiff  did 
perform  the  contract  to  carry,  and  the  goods  reached  their  des. 
tination.  He  had  thus  performed  the  condition  on  which  his 
right  to  freight  depended,  and  he  might  have  retained  the 
property  until  payment  was  madfi,  or  waiving  that  right,  de- 
liver it,  and  look  to  the  consignee  or  to  the  shipper  for  its  pay- 
ment To  the  owner  of  the  injured  goods,  several  ways  were 
open.  He  might  pay  the  freight  and  sue  for  damages,  or  refusing 
to  pay,  submit  to  suit,  set  up  his  damages  by  way  of  counter- 
claim, or  bring  a  cross-action.  {GiMespie  v.  Torrance^  25  N  Y. 
309 ;  Spalding  v.  Vcmdercook^  2  Wend.  432 ;  Batterman  v. 
Pierce,  3  Hill,  171 ;  Dunham  v.  Bcmet,  77  K  Y.  80.)  And  a 
payment  of  freight,  or  a  submission  to  judgment  therefor, 
would  afford  the  carrier  no  answer  to  the  counter-claim  or  to 
the  action.  (1  Parsons'  Maritime  Law,  215 ;  3  Kent,  225 ; 
Griswold  V.  The  N^  York  Ins.  Co.,  3  Johns.  321.)  The 
distinction  between  the  facts  of  this  case  and  the  cases  first  re- 
ferred to  is  in  like  manner  indicated  in  Dunham  v.  Bower 
(supra).  Since  the  Code,  the  defendants  may  have  aflirmative 
and  complete  relief  by  first  extinguishing  the  plaintiff's  cause 
of  action,  and  judgment  for  the  excess.  It  was  to  that  end 
that  the  answer  of  the  defendants  was  framed,  and  to  complete 
their  purpose  the  requests  referred  to  made.  We  think  the 
exceptions  were  sufficient  to  entitle  them  to  review  the  de- 
cision of  the  referee. 

In  the  second  place,  the  referee  erred  in  his  conclusion  that 
the  defendants  were  not  entitled  to  recover  damages  against 
the  plaintiff.  The  plaintiff  was  a  carrier.  He  undertook  with 
the  defendants  to  transport  their  beans  upon  the  deck  of  his 
caaial  boat  to  New  York,  for  a  price  named,  "  to  be  paid  on 
the  delivery  of  the  beans  in  that  city,"  The  referee  finds  that 
he  undertook  at  the  same  time  to  Aimish  lumber  sufficient 
to  cover  and  shelter  the  beans  while  on  the  boat,  so  they 
would  be  perfectly  protected  from  rain  and  moisture;  that 
they  were  delivered  to  him  in  good  order,  part  at  Albion  and 
part  at  Brockport ;  that  his  agent,  the  captain,  received  and 
loaded  them  upon  the  deck  \  that  he  was  warned  it  was  about 
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to  rain,  requested  to  procure  lumber,  and  informed  that  if  it 
did  rain,  and  the  beans  were  not  covered,  they  would  be  dam. 
aged ;  that  he  refused  to  cover  them,  and  left  each  port  "  with- 
out the  means  to  do  so,  or  so  arranging  the  barrels  that  they 
could  be  covered,  and  while  the  defendants'  agent  was  absent." 
He  was  more  than  oAce  requested  to  procure  lumber  and 
cbver  the  beans,  and  repeatedly  promised  to  do  so,  but  did  not. 
The  boat  left  Brockport  at  night,  or  very  early  in  the  morn- 
ing, without  any  covering  whatever  over  any  of  the  barrels  of 
beans,  without  notice  to  the  defendants  and  without  their 
knowledge.  At  various  times  between  Albion  and  New 
York  it  rained,  and,  "  because  of  there  being  at  first  no  cover- 
ing over  the  beans,  and  because  of  the  defective  condition  and 
insufficiency  of  the  covering  afterward  constructed  by  the  cap- 
tain, the  beans  became  wet,  and  when  they  arrived  in  New 
York  city  a  portion  thereof,  by  reason  of  such  wetfing,  had 
become  soft,  and  sprouted,  and  seriously  damaged,  and  the 
whole  of  said  beans  were,  in  consequence  thereof,  in  an  unmer. 
chantable  condition ; "  that  the  consignees  refused  to  receive 
the  beans  by  reason  of  their  ill  condition,  and  then  the  captain 
had  them  stored  ^'  for  account  and  risk  of  the  boat  and  owners 
thereof."  Thereafter,  at  the  joint  request  of  the  plaintifiE 
and  defendants,  the  consignees  took  and  cared  for  the  beans,  and  at 
like  request  sold  the  same  as  they  best  could,  and  paid  over  the 
net  avails  to  the  defendants.  The  referee  further  finds  the 
depreciation  and  injury,  and  expenses  to  be  over  $800.  .  These 
findings  were  made  at  the  defendants'  request ;  they  verify  the 
counter-claim,  and  are  in  themselves  sufficient  to  establish  error 
in  the  referee's  refusal  to  find  that  the  defendants  were  entitled 
to  recover  for  damages  so  sustained,  less  freight,  and  to  judg- 
ment for  the  balance  against  the  plaintiff. 

In  the  referee's  report  there  are  findings  of  less  fullness  and 
somewhat  conflicting  with  those  referred  to,  but  where  they 
vary  the  defendants  are  entitled  to  those  most  favorable  to 
themselves,  and  may  rely  upon  them  in  aid  of  their  exceptions. 
Moreover,  the  findings  I  have  above  stated  are  contained  in 
the  case  as  settled  by  the  referee,  and  if  they  differ  from  those 
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in  the  report,  mast  Btill  be  held  to  be  correct  and  represent  his 
final  conclusions.  It  is  upon  the  case  that  the  exceptions  stand. 
(New  Code,  §  997;  Tompkins  v.  Zee,  59  N.  T.  662.)  It  is 
argued  by  the  respondent  that  the  carrier  is  not  liable  for 
deck  freight,  and  the  shipper  assumes  the  risk  of  loss  or  injury 
to  his  goods,  when  he  consents  that  they  be  so  carried.  The 
authorities  to  which  we  are  referred  do  not  sustain  the  position. 
In  case  of  jettison,  the  deck  load  cannot  claim  from  the  insur- 
ers, and  thei*e  may  be  other  modifications  to  the  remedy  of 
the  owners  of  such  a  cargo,  as  between  themselves  and  other 
shippers.  But  there  was  no  jettison  in  this  case  and  it  has 
not  yet  been  held  that  summer  showers,  however  fi-equent, 
constitute  a  marine  disaster,  or  that  the  failure  of  the  carrier 
by  canal  to  protect  his  cargo,  or  to  furnish  means  by  which  it 
may  be  done,  according  to  his  contract,  are  to  be  reckoned 
among  the  perils  of  the  sea.  The  carrier  is  liable  upon  his 
contract  according  to  its  terms.  It  is  also  urged  by  the  plaint- 
iff that  the  defendants  knew,  when  the  boat  departed,  that  the 
beans  had  not  been  covered  and  that  the  lumber  furnished  was 
insufficient  to  cover  them,  and  there  is  color  for  this  assertion 
in  the  referee's  report;  not  in  the  case  as  settled.  If  this  was 
so,  it  would  not  excuse  the  plaintiff,  for  his  contract  was  to 
protect  the  goods  during  the  entire  trip,  not  merely  at  the 
moment  of  departure. 

Upon  the  findings  of  the  referee  the  defendants  were  enti- 
tled to  .recover,  and  he  erred  in  refusing  to  find  the  conclusions 
of  law  as  requested,  and  in  making  the  conclusion  of  law  which 
gave  judgment  to  the  plaintiff. 

This  result  makes  it  unnecessary  to  review  the  order  denying 
a  new  trial  for  surprise  also  referred  to  in  the  notice  of  appeal. 

The  judgment  of  the  General  Term  and  that  entered  on  the 
report  of  the  referee  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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MiLo  0.   OsBOBN,  Appellant,  v.  Hbnby  B.  Sohenok  et  al., 

Bespondents. 

^e  fact  of  the  possession  and  ose  by  one  of  two  tenants  in  common  of  per- 
sonal property,  of  the  property  so  held,  even  though  it  preyents  the  pos- 
session  and  use  by  the  other,  famishes  no  ground  to  the  latter  for  an 
action  for  oonyersion. 

H  aeema,  however,  that  if  the  possession  develops  into  a  destruction  of  the 
property,  or  of  the  interest  of  the  co-tenant,  or  into  such  a  hostile  appro, 
priation  of  it  as  excludes  the  possibility  of  beneficial  enjoyment,  or  if  it 
ends  in  a  sale  of  the  whole  property,  ignoring  the  rights  of  such  co-tenant, 
then  a  conversion  is  established. 

A  purchaser,  however,  from  the  co-tenant  who  has  assumed  to  sell  the 
whole  property  is  not  made  liable  simply  from  his  purchase  and  claim 
to  be  sole  owner. 

Plaintiff  and  P.  owned  a  planing  machine,  which, with  the  building  in  which 
it  stood,  they  leased  for  a  term  of  years.  P.  being  indebted  to  defend- 
ants gave  them,  as  security,  a  chattel  mortgage  upon  the  whole  machine ; 
he  informed  them,  however,  at  the  time,  that  he  owned  only  half,  and 
plaintiff  the  other  half.  The  payments  stipulated  in  the  mortgage  were 
fixed  so  as  to  correspond,  in  amounts  and  dates,  with  the  rents  reserved 
in  the  lease  which  was  looked  to^  to  discharge  the  mortgage  debt.  In  au 
action  for  conversion  of  plaintiffs  interest,  Tield,  that  the*  taking  of  the 
mortgage  did  not  amount  to  a  conversion  by  defendants,  conceding  that 
the  giving  of  it  was  a  conversion  by  P*;  that  the  effect  of  the  mortgage 
was  simply  to  vest  the  interest  of  P.,  npon  default,  in  defendants. 

defendant  H.  B.  S.,  after  default,  removed  the  machine  from  the  posses- 
sion of  the  lessees,  claiming  a  right  so  to  do.  It  appeared  that  no  de- 
mand was  made  upon  him  before  suit  brought,  and  until  after  that  time 
he  neither  did  nor  said  any  thing  in  df>>nial  of  plaintiffs  right  as  co-tenant- 
ffM,  that  the  taking  possession  was  simply  the  exercise  of  defendants' 
rights  as  co-tenants,  and  neither  made  the  defendants  jointly  nor  H.  B. 
S.  individually  liable. 

Benedict  v.  Ema/rd  (31  Barb.  569).  Van  I><yr&n  v.  Baity  (11  Hun,  289),  dis- 
tinguished. 

(Argued  December  8,  1880  ;  decided  December  14, 1880.) 

* 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  6,  1879, 
reversing  a  judgment  in  favor  of  plaintiS,  entered  upon  a  ver- 
dict and  giunting  a  new  trial.    (Eeported  below,  18  Hun,  202.) 
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This  action  was  brought  to  recover  damages  for  the  alleged 
ccmversion  of  a  one-half  interest  in  a  planing  machine. 

The  machine,  in  question,  in  October,  1872,  was  owned  by 
plaintiff  and. one  Piatt  as  tenants  in  common.  On  the  fifteenth 
of  that  month  thej  leased  the  building  in  which  it  was  and  tix6 
machinery  therein  for  a  term  of  five  years.  On  or  about  that 
day  Piatt,  being  indebted  to  defendants,  to  secure  such  indebted- 
ness, executed  to  them  a  chattel  mortgage  upon  the  whole  of  said 
machine ;  he,  however,  informed  defendants  that  plaintifiE  owned 
one^half,  and  the  payments  secured,  in  amounts  and  dates,  were 
made  to  correspond  with  the  payments  of  rent  reserved  in  the 
lease,  from  which  source  it  was  expected  that  the  moneys  to 
pay  the  mortgage  debt  would  be  obtained.  Default  having  been 
made  in  the  payment  secured  by  the  mortgage  defendant 
Henry  B.  Schenck  remov^  the  planing  machine  from  the 
premises  so  leased  to  a  building  owned  by  defendants,  and  upon 
being  inquired  of  he  said  '^  they  had  a  right  to  take  it  and  did 
take  it  away." 

Further  facts  appear  in  the  opinion. 

Samud  Hand  for  appellant.  The  tenant  in  common  of 
chattels  can  maintain  trover  against  his  co-tenant,  where  such 
co-tenant  has  exercised  exclusive  dominion  over  the  common 
property,  claiming  it  as  his  own,  or  has  lost,  sold,  or  destroyed 
it.  ( Wilson  V.  Beed^  3  Johns.  178  ;  Hyde  v.  Stone^  9  Cow. 
232 ;  MvmfordY.  MoEay,  8  Wend.  444 ;  White  v.  Stone,  21  id. 
72  ;  Tyler  v.  TayloT,  8  Barb.  585  ;  Benedict  v.  Howard,  31 
id.  569  ;  Van  Doren  v.  Batty y  11  Hun,  239 ;  Freeman  on  Co- 
tenancy, §§  307,  308,  317;  Ddaney  v.  Boot^  99  Mass.  547; 
Wheeler  v.  Wheeler,  33  Me.  349  ;  Dychman  v.  Yaliente,  42 
N.  T.  549  ;  StHoUand  v.  Parker,  54  Me.  264.)  Piatt's  sale 
to  defendants  consisted  of  the  plaintiff's  interest,  for  which 
trover  lies  against  either  of  the  wrong-doers.  (  Van  Doren  v. 
Baity,  11  Hun,  239,  supra;  Waddel  v.  Cook,  2  Hill,  47  and 
note  a  /  Dychman  v.  Valiente,  42  N.  Y.  549,  supra  /  Free- 
man on  Co-tenancy,  §§  310,  311  and  notes.)  As  affecting  the 
plaintiff's  interest  in  the  planer,  the  sale  by  Piatt  to  the  de- 
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fendants  was  void,  and  the  removal  of  the  common  property 
into  a  neighboring  county  by  the  defendants,  accompanied  with 
a  claim  of  an  exclusive  right  thereto  and  a  refusal  to  account 
to  the  plaintiff  for  his  interest  therein,  was  a  destruction  of 
that  interest.  {Benedict  v.  Howard^  31  Barb.  569 ;  Freeman 
on  Co-tenancy,  §  313;  2?6Zan«y  v.  Root^  99  Mass.  547; 
Dyckmcm  v.  ValietUey  42  N.  Y.  449 ;  Williams  et  al.  v. 
Merle,  11  Wend.  SO.)  An  action  for  the  conversion  could  be 
maintained  by  either  the  lessor  or  lessee,  and  it  would  be  ab- 
surd to  permit  the  defendants  to  set  up  their  own  wrong  as  a 
defense.  {Smith  v.  Jamss,  7  Cow.  328 ;  Aicatin  v.  Hudson 
B.  B.  Co.,  25  N.  Y.  334,  340,  341,  etc. ;  2  Greenl.  on  Ev. 
[13th  ed.],  §  616,  and  note ;  Ca/rter  v.  Burr,  39  Barb.  59 ; 
Ckristopher  v.  Austin,  11  N.  Y.  216.) 

J.  A.  Orisvxild  for  responidents.  There  was  not  a  conversion 
by  defendants  so  as  to  enable  the  plaintiff  to  maintain  this 
action.  {Fiero  v.  Betts,  2  Barb.  633-635  ;  CHXbert  v.  Dicker- 
son,  7  Wend.  450 ;  Wilson  v.  Beid,  3  Johns.  178 ;  St.  John 
V.  Standing,  2  id.  468 ;  Fennvng  v.  Lord  GlenmUe,  1  Taunt. 
241 ;  Fdbes  v.  Shatttick,  22  Barb.  569.)  Eeceiving  the  mort- 
gage by  defendants  from  Piatt  did  not  constitute  a  conver- 
sion by  the  mortgagees.  {The  JUatieawan  Co.  v.  Bentley,  13 
Barb.  64 ;  St.  John  v.  Standing,  2  Johns.  467-469 ;  Oilbert  v. 
Dickerson,  7  Wend.  449 ;  Dyckman  v.  Vali^nte,  42  N.  Y.  501 ; 
Freeman  on  Co-tenancy,  §  311.)  To  maintain  an  action  for  the 
conversion  of  property,  the  plaintiff  must  show  that  he  either 
had  the  actual  possession  or  was  entitled  to  the  immediate  pos- 
session at  the  time  of  the  alleged  conversion.  (3  Phillips  on  £  v. 
220 ;  Whitcomb  v.  Hungerford,  42  Barb.  177-185 ;  6  Bacon's 
Abr.  title  Trover,  [C]  682.) 

# 

FmoH,  J.  When,  and  for  what  cause,  one  of  two  or  more 
tenants  in  common  of  personal  property  may  maintain  trover 
against  those  retaining  its  possession  is  sufficiently  clear  on 
principle,  but  not  always  of  easy  application  to  confused  and 
varying  facts.    The  right  of  each  to  the  use  and  possession  of 
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the  property  is  precisely  the  same,  and  neither  can  have  or 
exercise  a  superior  authority  over  the  other.  It  follows  neces- 
sarily that  the  mere  fact  of  such  possession  and  use  by  one, 
even  though  it  prevents  the  use  and  possession  of  the  other 
can  furnish  no  ground  of  action,  since  it  is  rightful,  and  rests 
upon  a  lawful  authority.  But  it  also  follows  that  if  that  pos- 
session develops  into  a  destruction  of  the  property  or  of  the 
interest  of  the  co-tenant,  or  into  such  a  hostile  appropriation 
of  it  as  excludes  the  possibility  of  beneficial  enjoyment  by  him, 
or  ends  in  a  sale  of  the  whole  property  which  ignores  and 
denies  any  other  right,  then  a  conversion  is  established  and 
trover  may  be  maintained  against  the  wrong-doer.  The 
earlier  cases  on  the  subject  hesitated  to  decide  that  a 
mere  sale  of  the  whole  of  the  common  property  by  one 
of  the  owners  was  sufficient  proof  of  a  conversion  ( WU- 
son  V.  Jieed,  3  Johns.  176 ;  JTyde  v.  Stone,  9  Cow.  230 ; 
JUumford  v.  McKay,  8  Wend,  444),  and  the  loss  or  destruc- 
tion of  the  property,  so  that  it  had  passed  out  of  the  reach  of 
the  injured  party,  was  to  some  extent  coupled  with  the  fact  of 
a  sale  as  furnishing  the  ground  of  an  action.  But  in  White  v. 
O shorn  (21  Wend.  75),  the  rule  freed  itself  from  any  such  in- 
cumbrance, and  it  was  decided  that  the  sale  of  the  whole  prop- 
erty which  ignored  and  denied  the  right  of  the  co-tenant, 
furnished  sufficient  proof  of  a  conversion.  That  case  has  been 
steadily  followed  and  the  doctrine  is  now  fully  established. 
{Tyler  v.  Taylor,  8  Barb.  585  ;  Yam,  Daren  v.  Baity,  11  Hun, 
239 ;  Dda/ney  v.  Root,  99  Mass.  547 ;  Wheeler  v.  Wheder,  33 
Me.  348 ;  Dyckman  v.  YalienU,  42  N.  T.  560.)  The  ap- 
plication of  that  rule  to  the  case  before  us  makes  it  possible  to 
say  that  the  plaintiff  could  have  maintained  trover  against 
Piatt  who  was  his  co-tenant,  although  there  were  modifying 
circumstances  which  create  a  doubt;  The  two  were  owners  in 
common  of  a  planing  machine  which,  with  tlie  building  in 
which  it  stood  and  other  appliances,  they  had  leased  to  tenants 
for  a  term  of  years.  Piatt,  being  indebted  to  the  defendants^ 
gave  them  a  chattel  mortgage  upon  the  whole  machine  as  secu- 
rity for  the  debt.     But  when  he  did  so  he  explained  to  them 
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that  he  was  but  the  half-owner,  and  that  the  plaintiff  owned 
the  other  half,  and  the  payments  reserved  in  the  mortgage 
were  shaped  in  amoants  and  date  of  maturity  to  correspond 
with  the  stipulated  payments  of  rent  which  were  looked  to  as 
the  nieans  of  discharging  the  mortgage  debt.  The  execu- 
tion and  delivery  of  this  mortgage  was  a  conditional  sale  of 
the  property,  which  upon  default  ripened  into  an  absolute  title. 
It  is  claimed  that  this  transaction  constituted  a  conversion 
of  the  plaintiff's  interest,  for  which  trover  would  lie  against 
either  of  the  wrong-doers.  That  may  be  true  as  to  Piatt.  The 
general  language  of  his  mortgage  was  presumptively  evidence 
of  a  total  sale  ( WJiUe  v.  Oshom^  8itpra\  but  the  notice  given  of 
part  ownership  in  another,  and  the  arrangement  made  for  an 
application  of  the  rents  to  the  extinguishment  of  the  mortgage 
debt,  indicate  a  purpose,  not  to  deny  or  ignore  the  right  of  the 
co-tenant,  and  so  qualify  the  inference  to  be  drawn  from'  the 
broad  language  of  the  mortgage.  If,  however,  it  be  conceded 
that  Piatt  was  liable  for  a  conversion  because  he  mortgaged 
the  whole  property,  it  does  not  follow  that  the  defendants  were 
also  wrong-doers,  and  equally  liable.  Assuredly  their  mere  ac- 
ceptance oi  the  mortgage  did  not  amount  to  a  conversion. 
{JUatteatocm  Co.  v.  Berdleyj  13  Barb.  641.)  The  mortgage  by 
itself  in  no  manner  interfered  with  plaintiff's  interest.  It 
transferred  no  title  to  that  interest.  The  cases  which  authorize 
an  action  for  conversion  expressly  concede  that  only  the  inter- 
est of  the  vendor  passes  to  the  purchaser.  Upon  default  title 
to  the  interest  of  the  mortgagor  became  vested  in  the  defend- 
ants. Nothing  more  than  that  could  pass ;  nothing  more  did 
pass.  If  no  other  event  had  happened  than  the  mere  accept- 
ance of  this  mortgage  by  Schenck,  that  fact  alone  would  not 
have  made  him  liable  for  a  conversion.  {8t,  John  v.  Stcmdringy 
2  Johns.  467 ;  CUTbert  v.  Diekersony  7  Wend.  449  ;  DycJcmcm 
V.  VaUente^  supra ;  Davn  v.  Cowmg^  22  Me.  847.)  The 
case  last  cited  states  the  rule  plainly  that  the  purchaser  from 
a  co-tenant  who  had  assumed  to  sell  the  whole  property  was 
not  liable  without  proof  of  a  conversion  other  than  that  arising 
out  of  his  becoming  a  purchaser  and  claiming  to  be  sole  owner. 
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Schenck,  therefore,  was  not  liable  for  a  conversion  when  he 
accepted  the  mortgage.  He  acquired  a  lien  by  that  instni- 
ment  only  upon  the  interest  of  Piatt,  and  after  default,  be- 
coming vested  with  that  interest,  was  a  tenant  in  common 
with  plaintiff,  and  his  further  action  must  be  tested^  accordingly. 
The  question  now  comes,  whether  that  action  made  him  liable  in 
trover.  The  sole  thing  he  did  was  to  remove  the  machine  from 
the  possession  of  the  lessees  to  his  own.  The  only  claim  he  made 
was  that  he  took  it  and  had  a  right  to  take  it.  There  is  no  evi- 
dence that  he  used  it.  No  demand  was  made  of  him  before  the 
action  was  brought.  He  neither  did  nor  said  any  thing  in  denial 
of  plaintiffs  right  as  a  co-tenant  until  after  he  was  sued.  He  nei- 
ther sold  it  nor  destroyed  it,  nor  so  appropriated  it  as  to  bar 
any  future  enjoyment  of  it  by  plaintiff.  In  taking  it  he  only 
exercised  his  admitted  right  as  a  co-tenant.  He  asserted  no 
exclusive  dominion  over  it.  That  assertion  was  not  made  until 
driven  to  an  answer  after  action  commenced  for  a  conversion, 
and  even  then  was  not  urged  or  intimated  upon  the  trial.  The 
defense  was  rested  wholly  and  alone  upon  the  right  of  the  de- 
fendant as  a  co-tenant.  To  sustain  his  liability  in  this  case  we 
must  practically  abrogate  the  rule  so  long  and  thoroughly  es- 
tablished, of  the  absolute  equality  of  right  of  tenants  in 
common,  and  hold  that  the  mere  taking  possession  of  the  com- 
mon property  by  one,  coupled  with  an  assertion  of  his  right 
to  do  so,  is  a  wrong  for  which  trover  may  be  maintained.  No 
case  goes  that  length.  In  all  there  was  some  additional  and 
decisive  fact  beyond  the  possession  and  claim  of  right  to  retain 
it.  There  was  either  a  destruction  of  the  property  itself  or  of 
the  power  of  beneficial  enjoyment  by  the  co-tenant.  In  £enr 
edict  V.  Howard  (31  Barb.  569),  there  was  a  practical  destruc- 
tion of  the  property  as  personal  by  changing  it  into  real,  and 
so  barring  the  possibility  of  future  use  by  the  co-tenant. 
There  was  no  such  destruction  of  the  property  or  the  power 
of  beneficial  enjoyment  in  this  case.  In  Van  Doren  v.  Baity 
(11  Hun,  239),  the  mortgagee  of  half  presumed  to  sell  the 
whole  at  public  auction,  and  the  purchaser  who  was  sued  used 
and  claimed  it  as  his  own,  denying  any  other  right  and  refua. 
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ing  to  deliver  it  on  a  demand.  No  sale  has  been  made  by  the 
mortgagees  here ;  there  has  been  no  demand  and  no  refusal, 
and  not  even  a  claim  of  exclusive  right.  These  were  the  cases 
most  relied  upon  to  sustain  the  right  of  action,  but  do  not  jus- 
tify the  inference  sought  to  be  drawn  from  them. 

The  difficulty  is  intensified  when  we  pass  beyond  Schenck, 
who  took  the  machine,  and  consider  the  case  as  against  the  two 
other  defendants.  There  is  a  total  absence  of  evidence  as 
against  them.  We  may  guess  or  believe  that  they  are  partners 
of  Schenck,  but  the  fact  can  scarcely  be  said  to  be  proved.  If 
a  wrong  was  done  they  neither  joined  in  its  commission, 
authorized  the  act,  nor  ratified  it  when  done.  Their  sole  con- 
nection with  the  transaction  is  that  the  mortgage  was  made 
to  "  John  B.  Schenck's  Sons,"  and  they  probably  were  mem- 
bers of  that  firin. 

It  is  unnecessary  to  discuss  other  questions.  The  views 
already  expressed  justify  the  reversal  by  tte  General  Term. 
That  order  should  be  affirmed,  and  judgment  absolute  upon 
the  stipulation  be  rendered  in  favor  of  the  defendants. 

All  concur,  except  Rapallo,  J.,  absent. 

Order  affirmed  and  judgment  accordingly. 


Thomas  A.  Davies,  Appellant,  v.  The  If  ayor,  Aldermen 
AND  Commonalty  op  the  Cnr  op  New  York,  Kespondents. 

a  municipal  corporation  or  a  conntj  has  the  power  to  lease  real  estate 
when  the  use  thereof  is  needed  to  carry  out  any  of  its  acknowledged 
powers  and  purposes. 

In  May,  1872,  in  pursuance  of  a  resolution  of  the  hoard  of  supervisors  of 
the  county  of  New  York  directing  it,  a  lease  was  executed  by  the  mayor 
of  the  city  and  by  plaintiff,  by  which  the  latter  leased  to  the  city  certain 
rooms  as  chambers  for  the  recorder,  for  one  year;  that  officer  occupied  them 
until  July,  1877,  and  delivered  up  the  keys  to  plaintiff  about  May  1st,* 
1878.  The  rent  was  paid  by  the  comptroller  of  the  city  at  the  rate 
named  in  the  lease,  up  to  November  1, 1876.  In  December,  1876,  under 
a  resolution  of  the  board  of  aldermen,  other  rooms  were  set  apart  for  the 
recorder,  but  because  they  were  u^fit  for  occupancy  he  did  not  take 
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poBflession  of  them  until  Jane  or  July,  1877  In  Afoj,  1877,  plaintiff  waa 
notified  hj  the  comptroller  that  the  city  would  not  be  held  liable  after 
May  Ist  of  that  year.  In  an  action  brought  to  recover  rent  accruing  after 
November  let,  1876,  luld,  that  the  recorder  having  been  placed  in 
possession  under  the  lease  by  the  board  of  supervisors,  whose  duty  and 
power  it  was  to  procure  him  chambers,  it  was  to  be  presumed  that  it  ac- 
quiesced in  his  continuance  in  possession  after  the  expiration  of  the  lease  * 
that  the  board,  having  the  power  originally  to  take  the  lease,  had  the 
power  also,  with  the  consent  of  the  landlord,  or  without  bis  dissent,  to 
hold  over  after  the  term  had  expired ;  that  by  acquiescing  in  the  action 
of  the  recorder  the  board  exercised  this  power,  and  the  lease  was  thus 
renewed  from  year  to  year,  and  that  plaintiff  was  entitled  to  recover. 

Also  h>eld,  that  such  a  renting  did  not  fall  within  the  phrase  "  work  or  sup- 
plies "  for  which  there  must  be,  under  the  city  charter  of  1873  (§§  92, 
112,  chap.  335,  Laws  of  1873),  a  letting  by  contract  to  the  lowest  bidder 
and  certificate  of  necessity  from  the  head  of  a  department. 

Also  held,  conceding  that  npon  the  adoption  of  the  resolution  of  Decem- 
ber, 1876,  by  the  board,  the  continuance  in  occupation  by  the  recorder 
was  no  longer  permitted,  plaintiff  was  at  least  entitle;!  to  the  rent  for  the 
balance  of  the  rental  year,  ».  e.,  to  May  1, 1877. 

TheK.dl.  Co,  v.  The  Mayor  (4  Bosw.  80),  distinguished. 

Bavies  y.  Mayor,  etc,  (13  J.  &  S.  873),  reversed. 

(Argued  December  3. 1880;  decided  December  14,1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court,  of  the  city  of  New  York,  entered  upon  an  order 
made  November  3,  1880,  overruling  pUintiflPs  exception  and 
directing  judgment  on  a  verdict.  (Reported  below,  13  J.  & 
S.  373.) 

The  nature  of  the  action  and  the  facts  appear  suffidentlj  in 
the  opinion. 

Edmund  Coffin^  Jr.  for  appellant.  The  mayor,  aldermen 
and  commonalty  may  be  held  liable  as  a  tenant  at  sufferance 
holding  over  after  the  expiration  of  the  term.  (  Witt  v.  The 
Mayor,  5  Robt.  248  ;  6  id.  Ml ;  Schuyler  v.  Smith,  51  K  Y. 
309,  316 ;  1  HiUiard  on  Real  Property,  394 ;  4  Kent's  Com. 
117;  Cormjoay  v.  Starhjoeather,  1  Denio,  113;  Hums  v.  The 
Maym*,  74  N.  Y.  264;  MoOaffin  v.  City  of  Cohoes,  id.  387; 
Brown  v.  The  Mayor,  66  id.  385  ;  Farmer^  Loam,  and  Trust 
Co.  V.  Mayor,  4  Bosw.  80;   McGloskey  v.   City  of  AUbamy, 


1880.]      Da  VIES  V.  Mayor,  etc.,  City  of  New  York.        209 

■ 

Opinion  of  the  Court,  per  Foloer,  Ch.  J. 

- 

7  Hnn,  473;  Moore  v.  The  MayoTy  73  N.  Y.  238.)  The 
major,  aldermen  and  commonalty  of  the  city  of  New  York 
were  under  legal  obligation,  at  the  times  mentioned  in  the 
complaint,  to  provide  chambers  for  the  recorder  and  to  .pay 
for  them.  (Chap.  867,  Laws  of  1872,  vol.  1,  p.  908 ;  chap. 
137,  Laws  of  1828,  §  23;  Valentine's  Laws,  637;  Laws 
of  1852,  §  1 ;  chap.  304,  Laws  of  1874,  360 ;  Schenck  v. 
Mayor  J  etc.y  67  N.  Y,  44.)  The  board  of  supervisors  prop- 
erly contracted  a  liability  for  rent  of  these  chambers  in  1872, 
for  one  year  at  the  annual  rent  of  $2,000  for  use  of  the  re- 
corder. {ITumias  v.  Nelsoii^  69  N.  Y.  118;  Dorr  v.  Barney , 
12  Hun,  259.) 

• 

D,  «/.  Dea/n  for  respondent.  The  resolution  proven  on  the 
part  of  the  defendant  was  insufficient  to  authorize  the  alleged 
lease.  {People  y,  Edmonds^  15  Barb.  529;  Halstead  v.  Ths 
Mayor,  3  N.  Y.  430 ;  Baker  v.  The  Mayor,  9  Abb.  Pr.  82 ; 
White  V.  The  Mayor,  2  Legal  Observer,  26 ;  People  v.  Stout, 
23  Barb.  338.)  The  act  of  the  recorder,  retaining  possession 
of  the  premises  after  the  expiration  of  the  term,  could  impose 
no  liability  upon  the  county.  (Laws  of  1873,  chap.  335,  §  112.) 
A  municipal  corporation  is  not  bound  by  the  unauthorized  act 
of  its  official.  ( Jbf  'Darudd  v.  The  Mayor,  4  N.  Y.  Sup.  Ct.  177 ; 
S.  a,  68  N.  Y.  23;  Bums  v.  The  Mayor,  6  N.  Y.  371; 
Brady  v.  The  Mayor,  20  id.  312 ;  8.  C,  2  Bosw.  173 ;  Dono- 
van  y.  The  Mayor,  33  N.  Y.  291 ;  Bodges  v.  Buffalo,  2  Denio, 
112 ;  Appleby  v.  The  Mayor,  15  How.  428 ;  Supervisors  v. 
Bates,  17  N.  Y.  242 ;  Smith  v.  The  Mayor,  10  id.  538 ;  Ellis 
V.  The  Mayor,  1  Daly,  102 ;  Bonested  v.  The  Mayor,  22  N. 
Y.  162  ;  Dillon  on  Municipal  Corporations,  §§  272-381 ;  Super- 
visors  of  R.  v.  Mlis,  59  N.  Y.  620.) 

FoLOEB,  Ch.  J.  This  is  an  action  brought  to  recover  rent. 
Tlie  plaintiff  showed  on  the  trial  that  he  owned  premises  in 
New  York  city,  known  as  rooms  Nos,  1, 2,  3,  in  No,  317  Broad- 
way ;  that  the  board  of  supervisors  of  the  county  of  New 
York,  which  was  then  made  up  of  the  mayor,  the  recorder, 
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and  the  aldermen  of  that  city  (Laws  of  1870,  chap.  190,  §  1, 
p.  481)  on  the  13th  May,  1872,  by  a  resolution  entered  in  the 
minutes  kept  of  the  proceedings  of  the  board,  directed  that  a 
lease  be  executed  of  those  rooms,  for  the  purpose  of  chambers 
for  the  recorder,  for  one  year  from  May  1st  of  that  year,  at 
an  annual  rent  of  $2,000 ;  that  a  lease  was  executed  by  the 
mayor  of  the  city,  and  by  the  plaintiflE  for  that  term  and  at 
that  rent  of  those  rooms ;  that  the  recorder  became  the  occu- 
pant of  them,  and  continued  so  to  be  until  in  July,  1877, 
and  delivered  the  keys  to  the  plain tiflF' about  1st  May,  1878; 
that  rent  was  paid  to  the  plaintifi  by  the  comptroller  of  the 
city,  at  the  rate  named  in  tlie  lease,  up  to  1st  Nov.  1876 ; 
that  no  rent  was  paid  to  him  by  the  city  after  that  date ;  that 
he  was  notified  by  the  comptroller  in  May,  1877,  that  the 
dty  would  not  be  held  liable  after  the  first  day  of  May  of 
that  year ;  and  that  he  rented  the  rooms  to  other  tenants  on 
the  first  day  of  May,  1878.  The  defendant  showed  that  the 
board  of  aldermen  and  mayor  on  28th  December,  1876,  set 
apart  rooms  in  a  bailding  of  the  city  as  chambers  for  the  re- 
corder. The  plaintiff  showed  that  the  recorder  did  not  take 
possession  of  those  rooms  until  in  June  or  July,  1877,  by 
reason  of  their  unfit  state  for  occupancy. 

The  plarntifi^  was  nonsuited  at  the  trial,  and  that  action  of 
the  trial  court  was  sustained  at  the  General  Term. 

The  consideration  we  have  given  to  the  case  leads  us  to  a 
different  result. 

We  have  no  doubt  that  a  municipal  corporation,  such  as  is 
the  city  of  New  York,  or  a  quaei  corporation,  such  as  is  a 
county  in  this  State,  has  the  power  to  enter  into  a  lease  and 
become  a  tenant  of  real  estate,  when  the  use  thereof  is  needed 
to  carry  out  any  of  its  acknowledged  powers,  and  to  attain 
the  public  purposes  for  which  it  was  erected.  {Inhabitant8y 
etc.  V.  Woody  13  Mass.  193.)  "We  speak  of  the  city  of  New 
York,  and  also  of  a  county,  because  it  is  not  dear  in  the  case 
to  which  the  lease  made  by  the  plaintiff  was  given.  The  writ- 
ten paper  was  not  produced  at  the  trial.  The  plaintiff  was 
asked  if  he  ever  had  in  possession  a  paper  purporting  to  be 
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a  lease  execated  on  behalf  of  the  city,  and  said  that  he  thought 
that  he  had.  He  skid  that  it  was  executed  by  the  mayor; 
that  he  could  not  testify  as  to  the  seal ;  that  it  was  indorsed 
"Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York."  This  is  all  the  testimony  as  to  the  party  which  took 
the  lease.  It  does  not  matter  at  this  day,  so  far  as  liability 
is  concerned,  whether  it  was  the  county  of  New  York  or  the 
defendant,  for  in  1874  the  two  were  united  as  one  body 
politic  and  corporate,  and  the  city  was  made  answerable  for  all 
the  liabilities  and  obligations  of  the  county  (Laws  of  1874, 
chap.  804,  §  1,  p.  860),  and  no  arrears  of  rent  are  claimed  that 
accrued  before  Ist  November,  1876.  To  be  sure,  the  com- 
plaint avers  a  lease  made  and  entered  into  by  the  city,  but 
no  point  was  made  on  this  at  the  trial,  and  it  does  not  seem 
to  us  now  that  the  plaintiff  should  for  that  be  hindered  from 
a  recovery,  if  in  vital  matters  he  has  made  out  a  case.  It  is 
not  objected  that  the  mayor  was  not  a  proper  oflScer  to  sign 
a  lease,  and,  so  far  as  that  was  concerned,  commit  the  defend- 
ant or  the  county  to  the  obligations  of  a  tenant.  So  that  we 
have  a  lease  in  due  form,  duly  executed  as  to  the  manual  act 
of  signing  it,  and  occupation  taken  under  it,  and  payment 
of  stipulated  rent  made  for  several  quarters  by  the  financial 
officer  of  the  defendant. 

Though  the  defendant  or  the  county  of  New  York  may  take 
on  the  relation  of  a  tenant,  it  is  not  every  public  officer  of  either 
of  them  that  may  bind  it  in  that  wise,  without  authority  from  . 
a  source  having  lawful  power  to  give  it.  We  have  seen  that 
the  board  of  supervisors  did  direct  the  taking  of  this  lease.  It 
was  the  duty  of  the  plaintiff  to  furnish  a  citation  to  the  statute 
that  conferred  power  upon  the  board  to  do  this.  He  has  not 
given  a  citation  to  any  statute  that  does  it  in  express  terms ; 
nor  have  we,  in  cursory  examination,  been  able  to  find  one. 
But  he  has  cited  a  statute  in  which  the  legislature  treats  the 
matter  as  if  the  power  existed  and  had  been,  before  the  passage 
of  that  act,  exerted.  (See  chap.  367,  Laws  of  1872,  vol.  1,  p. 
908,  §§  2,  3.)  In  that,  after  legalizing  the  action  of  tlie  board 
of  supervisors  as  to  the  salary  of  the  recorder,  the  legislature 
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forbids  him  any  other  compensation  for  official  labor,  but  pro< 
vides  that  such  provision  shall  not  prevent 'the  board  from  pro- 
viding chambers  for  him.  It  was  soon  after  the  passage  of  this 
act  that  the  board  made  its  resolution  directing  a  lease  to  be 
taken  for  the  plaintiff's  premises.  There  are  statutes,  in  much 
repetition,  authorizing  and  directing  the  supervisors  of  the 
county  of  New  York  to  provide  for  the  expenses  of  the  judicial 
force  of  the  county,  to  see  to  repairs  of  court-house  and  jail,  to 
provide  courts  with  rooms,  to  fix  the  salaries  of  judicial  officers, 
including  the  recorder.  In  Hoffman's  Digest  of  Laws  relating 
to  the  city  and  coimty  of  New  York,  volume  1,  page  428,  it  is 
said  that  the  board  of  supervisors  is  required,  by  various  laws, 
to  furnish  offices  for  the  use  of  county  officers;  and  that  the 
sums  paid  for  the  rent  of  such  offices  fall  within  this  head.  He 
does  not,  in  any  other  manner,  cite  the  laws  that  he  speaks  of. 
He  refers  to  tiie  printed  volume  of  the  proceedings  of  the 
board  of  supervisors  for  1863  (Doc.  18,  p.  48)  where  there  is 
the  estimate  of  $12,200  for  such  rents  for  the  year  1864,  in 
which  is  a  siun  of  $1,000  for  J.  T.  Hoffman,  recorder.  The 
Laws  of  1864  (p.  942)  empower  and  direct  the  supervisors  to 
raise,  by  tax,  a  sum  for  rents.  In  the  present  state  of  the  case, 
we  will  take  this  as  a  sufficient  showing  of  lawful  power  in  the 
board,  either  by  direct  legislative  conferment,  or  by  legislative 
recognition  of  and  acquiescence  in  use,  to  procure  chambers  for 
the  recorder,  and  flowing  therefrom  the  power  to  procure  them 
by  renting  premises  therefor. 

Then  we  have  here  a  lease  duly  executed  in  form,  and  with 
authority  to  take  it.  It  was  for  one  year  only,  however,  and 
the  plaintiff  is  claiming  rent  according  to  its  terms  for  a  time 
near  four  years  after  its  stipulated  term  had  expired.  He 
claims  that  the  tenant  made  by  the  lease  held  over  after  the 
expiration  of  the  term  agreed  upon,  and  that,  upon  familiar 
rules,  the  tenant  is  liable  for  other  years  of  continued  occupa- 
tion on  the  terms  of  the  lease.  The  occupation  by  the  recorder 
was  enough  to  bring  the  case  within  those  rules,  if  it  was  an 
occupation  that  had  the  lawf id  effect  of  binding  the  original 
lessee.     The  recorder  could  not,  by  his  act,  if  it  was  no  more 
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authorized  than  by  his  own  will,  affect  the  lessee  to  that  extent 
It  was  not  in  his  official  power  to  bind  the  county  or  the  city, 
in  the  first  instance,  to  a  tenancy  under  a  lease,  nor  could  he, 
by  his  act,  without  authority  or  acquiescence  firom  a  higher 
power,  create  a  holding  over  that  would  make  either  liable. 
But  he  did  not  continue  in  possession  for  himself.  He  was 
placed  in  possession  under  the  lease  by  the  board  of  supervisors, 
whose  duty  and  whose  power  it  was  to  get  for  him  chambers. 
That  power  and  duty  remained  with  the  board;  we  must 
assume  that  it  felt  the  duty  and  dischai^ed  it,  and  exerted  its. 
power  by  acquiescing  in  the  continuance  in  possession  by  the 
recorder.  It  was  as  well  to  dischai^  that  duty  in  that  way,  if 
the  rooms  were  eligible  and  the  terms  of  the  lease  reasonable, 
as  by  a  renewal  of  the  lease  formally  or  by  procuring  other 
apartments.  We  must  assume  that  in  the  routine  of  the  busi- 
ness of  the  board,  this  subject  came  to  the  sur&ce  in  its  turn, 
and  was  disposed  of  by  recognition  of  the  continued  occupa- 
tion by  the  recorder,  and  by  contentment  therewith.  And 
this  notion  has  support  from  the  action  of  the  board  of  alder- 
men ip  December,  1876.  That  board  had  at  that  time,  imder 
the  law  of  1874  {supra)^  taken  the  place  of  the  board  of  supcir- 
visors ;  and  finding  rooms  imoccupied  in  a  public  building, 
designated  them  as  the  chambers  of  the  recorder,  thus  show- 
ing that  they  remembered  and  discharged  the  duty  devolved 
upon  them  and  giving  ground  for  the  inference  that  it  had  not 
been  forgotten  before,  but  had  been  satisfied  by  permitting  the 
recorder  to  stay  in  the  rooms  of  the  plaintiff.  The  board  of 
supervisors  had  the  power  to  procure  rooms  by  taking  a  lease 
in  the  first  instance,  and  thus  the  power  of  creating  a  tenancy. 
It  had  the  power  to  do  such  things  as  are  incident  to  the  relation 
of  a  tenant  and  may  lawfully  go  with  or  follow  it.  One  of  those 
is  with  consent  of  the  landlord,  or,  in  the  absence  of  his  dis- 
sent, to  hold  over  after  the  expiration  of  the  term.  It  is,  in 
effect  upon  the  tenant,  another  way  of  renewing  the  lease  for 
another  year.  By  acquiescence  in  the  action  of  the  recorder, 
the  board  used  this  power  and  from  year  to  year  renewed  the 
obligation  upon  the  lessee  to  perform  the  covenants  in  the  lease. 
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We  Bee  no  objection  to  this  action  of  the  board  in  any  of  the 
proYisions  of  the  charter,  so  far  as  the  facts  in  the  case  disclose 
any  thing.  It  does  not  appear  that  the  expense  of  the  rent  of 
these  rooms  was  in  excess  of  the  appropriation  for  such  pur- 
pose. (Laws  of  1873,  chap.  335,  §  112.)  We  do  not  think 
that  the  renting  of  rooms  for  such  purpose  falls  within  the 
phrase  "  work  or  supplies,"  for  which  there  must  be  a  letting 
by  contract  to  the  lowest  bidder  (id.,  §  91),  and  certificate  of 
necessity  from  the  head  of  a  department.  (Id.,  §  92 ;  see  4 
Bosw.  infra.)  Nor  is  it  a  hiring  for  a  period  longer  than  five 
years.  (Id.,  §  18.)  It  is  for  a  year  at  a  time,  and  may  be 
abandoned  before  another  year  has  begun. 

Our  discussion  shows  that  the  case  of  7%6  FarmMT^  Locm  <& 
Trust  Co.  V.  The  Mayor  (4  Bosw.  80)  is  not  in  point ;  for 
there,  was  no  authority  to  take  a  lease  at  first,  nor  was  a  lease 
taken.  There,  was  a  wrongful  taking  possession  by  public 
officers  at  the  outstart,  and  a  wrongful  and  forcible  continu- 
ance, though  there  was  a  promise  of  compensation ;  but  both 
were  without  authority. 

The  defendant  takes  a  position,  based  upon  the  resolution  of 
the  board  of  aldermen  of  December,  1876,  of  which  we  have 
spoken.  It  is  claimed  that  when  this  was  adopted,  the  con- 
tinuance m  occupation  by  the  recorder  was  no  longer  permit- 
ted by  the  source  of  power;  that  he  was  bound  to  obey  orders, 
and  should  have  left  the  rooms  at  once  and  tiiat  his  longer  stay 
was  not  a  holding  by  the  defendant  If  this  should  be  granted, 
it  does  not  go  to  the  whole  case  of  the  plaintiff.  He  was  paid 
to  the  Ist  November,  1876,  only.  The  rental  year,  upon  which 
the  holding  over  had  then  entered,  did  not  end  until  1st  May, 
1877,  leaving  two  quarters  for  which  the  lessee  was  bound.  It 
is  not  needful  to  consider  how  it  would  be,  for  so  much  of  the 
rest  of  the  year  1877  as  is  claimed  by  the  plaintiff.  The  facts 
may  be  more  fully  developed  on  another  trial.' 

It  appears  from  what  we  have  said,  that  some  of  the  matters 
involved  in  the  case  are  not  as  clear  as  is  to  be  wished  for. 
We  are  satisfied,  however,  that  the  ground  is  not  tenable  on 
which  the  nonsuit  was  put  at  Circuit  and  upheld  at  General 
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Term ;  while  npon  the  other  points  the  preponderance  is  with 
the  plaintiff.  We  accordingly  reverse  the  judgment  and  direct 
a  new  trial. 

All  concur,  except  Milleb,  J.,  dissenting. 

Judgment  reversed. 


PsTBB  E.  N.  Dboeeb.  Eespondent,  v.  Chables  Boiob  et  al.. 

Appellants. 

An  assignee  in  good  faith  and  for  a  valuable  oonsideration  of  a  recorded 
mortgage  gets  no  preference  over  a  prior  unrecorded  deed  or  mortgage 
by  reason  of  sach  record,  when  his  assignor  could  not  dalrn  it  by  reason 
of  notice  or  any  other  equity. 

The  contrary  rule  declared  in  Jaeksan  v.  Van  Vatkenburgh  (8  Cow.  260), 
held  to  be  no  longer  in  force. 

8nch  assignee  is,  however,  a  purchaser,  and  his  assignment  is  a  convey- 
ance under  the  Recording  Act.    (1  R.  8.  756.gg  87, 38.) 

If,  therefore,  the  assignment  is  recorded  before  the  recording  .of  such  prior 
deed  or  mortgage,  he  thereby  obtains  a  preference;  and  an  unrecorded 
conveyance  is  as  to  him  void  under  said  act. 

In  an  action  for  partition,  plaintiH  claimed  title  under  a  sale  on  foredoeure 
of  two  mortgages,  both  executed  April  1,  1872.  Two  other  mortgages 
were  executed  at  the  same  time,  aU  the  mortgagees  mutually  agreeing 
that  neither  mortgage  should  have  priority  over  either  of  the  others,  but 
that  all  should  be  equal  liens.  The  mortgages  under  which  plaintiff 
claimed  were  recorded  in  December,  1872 ;  they  were  both  assigned,  the 
assignees  taking  for  a  valuable  consideration  and  in  good  fUth,  and  the* 
assignments  were  recorded,  one  in  January,  1874,  the  other  in  June, 
1876.  The  other  two  mortgages  were  recorded,  one  in  July,  the  other 
in  August,  1877.  Held^  that  the  assignees  of  plaintiff's  mortgages  were 
subsequent  purchasers  under  the  Recording  Act,  and  upon  recording 
their  assignments  acquired  a  preference  over  the  other  mortgages* 
and  that,  therefore,  plaintifiii  acquired  a  valid  title  under  the  foreclosure 
sale. 

WetOyrook  v.  OleMon  (79  N.  Y.  23),  Greene  v.  Wamiek  (64  id.  220),  Orane 
V.  Turner  (67  id.  437),  distinguished. 

(Argued  December  3, 1880  ;  decided  December  14, 1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oourt,  in  the  third  judicial  department,  entered  upon 
an  order  made  November  26,  1879,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.    (Reported  below,  19  Hun,  152.) 

This  was  an  action  for  partition. 

The  facts  pertinent  to  the  questions  discussed  appear  suffi- 
ciently in  the  opinion. 

Alexander  McDowell  for  appellants.  The  agreement  be- 
tween the  parties  and  the  equities  attending  the  original  trans- 
action attached  to  and  followed  the  mortgages  into  the  hands 
of  the  assignees.  (61  N.  Y.  104 ;  64  id.  225,  226 ;  67  id.  437.) 
The*  purchaser  under  the  foreclosure  would  get  by  his  pur- 
chase only  the  same  interest  m  the  premises,  upon  which  the 
mortgage  was  a  lien  the  mortgagee  and  assignee  had.  (3  Sandf . 
333;  2  E.  S.  200;  Thomas  on  Mortgages,  364r-8;  64  N. 
T.  220;  67  id.  440.)  Under  the  Recording  Act  plaintiff 
was  a  purchaser,  and  the  assignment  to  him  was  a  conveyance ; 
but  he  was  in  no  sense  a  subsequent  purchaser.  (67  N.  Y.  437; 
CampbeU  v.  Vedder^  1  Ct.  of  App.  Dec.  295.)  The  assignee 
of  one  of  the  mortgages  did  not  obtain  any  advantage  over 
the  other  mortgages,  by  taking  and  recording  the  assignment. 
{Bush  V.  Lathrop,  22  N.  Y.  588 ;  Shafer  v.  ReiUy,  50  id.  61 ; 
The  Trustees  of  Union  College  v.  Wheder^  61  id.  88 ;  Chreene 
V.  Wamick,  64  id.  220 ;  Orcme  v.  Turner^  67  id.  437 ;  64  id. 
225,  226 ;  Coming  v.  M'wrrwy^  3  Barb.  654.)  By  the  purchase 
Decker  secured  a  good  title  to  the  interest  which  Crandall  and 
Kellogg  had  a  right  to  sell  and  no  more.  (2  R.  S.  192 ;'  3  Sandf. 
333 ;  Thomas  on  Mortgages,  364 ;  10  Barb.  558 ;  5  Hill,  272 ; 
59  N.  Y.  415.)  If  plaintiff  was  a  honajide  purchaser,  that  will 
not  help  him  out     (66  N.  Y.  199.) 

S.  S.  Knox  for  respondent.  The  mortgages  given  to  Oatha- 
rine  Decker  and  "William  Henry  Boice,  and  purchased  by 
Hiram  Crandall  and  Alvah  Eellogg  in  good  faith,  for  f uU 
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value,  and  without  actual  or  constructive  notice  of  the  Clark 
or  Rockfeller  mortgages,  are  prior  liens  on  the  lands  described 
in  the  complaint,  bj  virtue  of  the  Beoording  Act,  as  the  assign- 
ments were  first  recorded.  {Jackson  v.  Van  Valkenlnt^gy  8  Cow. 
260 ;  Fore  v.  Burchy  6  Denio,  187 ;  SAafer  w.ReiOey,  50  N. 
Y.  68 ;  Trustees^  etc.,  v.  Wheeler^  61  id.  117 ;  Delamcey  v. 
Steams,  66  id.  161;  Paige  v.  Waring,  76  id.  469.)  If  a 
jiuiior  mortgagee  with  notice  assigns  to  one  who  has  no  notice, 
the  assignee  is  entitled  to  the  preference,  provided,  he  records 
his  assignment  before  the  prior  mortgage  is  recorded.  {Jackson 
V.  Van  Valkenburg,  8  Cow.  260 ;  Fort  v.  Burch,  5  Den.  187 ; 
Bush  V.  Lathrop,  22  N.  Y.  540 ;  Shafer  v.  ReiUey^  50  id.  68 ; 
Trustees,  etc,  v.  WJieder,  61  id.  117;  Del/mcey  v.  Steams, 
66  id.  161 ;  Paige  v.  Waring,  76  id.  469).  By  the  Recording 
Act,  every  conveyance  of  real  estate  recorded  shall  be  void  as 
against  any  subsequent  purchaser,  in  good  faith  and  for  a  val- 
uable consideration,  of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly  recorded."  (1  R. 
S.  756,  §  1 ;  id.  762,  §§  68,  69,  70  [§§  36,  37,  38]  ;  Broion  v. 
Valkefiing,  64  N.  Y.  76-82).  The  plaintiflF,  being  a  purchaser 
from  one  who  is  protected  by  tlie  IJecording  Act,  takes  a  per- 
fect title.  {Jack^m  v.  V(m  Valkenbv^*g,  8  Cow.  260 ;  Webster 
y.  Van  Steenberg,  46  Barb.  211;  Wood  v.  Chopin,  13  N.  Y. 
509 ;  Fort  v.  Burch,  5  Den.  187  ;•  Bmh  v.  Zathrop,  22  N.  Y. 
649 ;  Shaffer  v.  BeiUey,  50  id.  68  ;  Trustees,  etc.  v.  Wheeler^ 
61  id.  117;  Deljmcey  v.  Steams,  66  id.  161 ;  24  Penn.  363; 
Betzd  V.  Barber,  69  N.  Y.  1-9;  Paige  v.  Waring,  76  id. 
463,  469;   Wesibrook  v.Oleason,  21  Alb.  L.  J.  32.) 

Andbews,  J.  The  plaintiff  claims  title  to  six  undivided 
ninth  parts  of  the  premises,  of  which  partition  is  sought  in 
this  action,  as  purchaser,  on  a  statute  foreclosure  of  two  mort- 
gages, dated  April  1, 1872,  executed  by  Charles  Boice,  one  to 
William  Henry  Boice,  and  the  other  to  Catherine  Decker,  each 
mortgage  being  on  the  undivided  six-ninths  of  the  premises. 
The  mortgages  were  recorded  December  27,  1872.  The  mort- 
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gage  executed  to  William  Henry  Boice  was  assigned  by  him  to 
one  Crossett,  November  6,  1873,  and  the  assignment  was  re- 
corded Januaiy  3, 1874,  and  was  afterward  assigned  by  Crossett 
to  one  Kellogg,  whose  assignment  was  recorded  June  29, 1877. 
The  mortgage  to  Catherine  Decker  was  assigned  by  her  to 
Peter  E.  N.  Decker,  June  24,  1876,  and,  on  the  same  day,  by 
him  to  Hiram  Crandall,  and  both  assignments  were  recorded  on 
that  day. 

The  defendants,  Mary  J.  Ckrk  and  Sally  Ann  Eockefel- 
Icr  each  claim  to  hold  a  lien  on  the  nndivided  six-ninths  of 
the  premises  purchased  by  the  plaintiff,  by  virtue  of  mortgages 
executed  to  them  severally  by  Charles  Boice,  of  the  same  date  as 
the  mortgages  executed  by  him  to  William  Henry  Boice  and 
Catherine  Decker.  The  mortgage  to  Mary  J.  Clark  was  re- 
corded July  24,  1877,  and  the  mortgage  to  Sally  Ann  Bocke- 
feller,  August  4, 1877.  The  four  mortgages  were  given  on  the 
purchase  by  the  mortgagor,  Charles  Boice,  from  the  several 
mortgagees,  of  their  interest  as  children  and  heirs-at-law  of 
Hem*y  Boice^  deceased,  in  about  ninety  acres  of  land,  of  which 
ho  died  seized,  each  child  being  entitled  to  an  imdivided  ninth 
part  thereof. 

The  controversy  in  this  case  turns  upon  the  effect  to  be  given 
to  the  recording  of  tlie  assignments  of  the  mortgages  under 
which  the  plaintiff  purchased.  The  court  at  Special  Term 
found  that  the  several  assignees  were  purchasers  in  good  faith, 
and  for  a  valuable  consideration,  without  notice  of  the  mort- 
gages held  by  the  defendants.  If  the  assignees,  by  the  record- 
ing of  their  assignments,  obtained  priority  over  the  defendants' 
mortgages,  the  plaintiff,  as  the  purchaser  on  the  foreclosure,  is 
entitled  to  the  benefit  of  their  position,  and  the  defendants' 
mortgages,  being  upon  that  assumption  subordinate  liens,  were 
cut  off  by  the  sale. 

The  four  mortgages,  as  has  been  stated,  were  executed  at  the 
same  time.  Each  -mortgagee  had  notice  of  the  other  mortr 
gages,  when  his  mortgage  was  taken,  and  the  mortgagees 
nmtually  agreed  that  neither  mortgage  should  have  priority 
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over  EDj  other,  bat  that  all  ehonld  be  equal  liens  on  the 
mortgaged  premiseB.  It  ib  clear  that  Boice  and  Decker  ac- 
quired no  priority  over  the  Clark  and  Bockcfeller  mortgages 
by  having  liieir  mortgages  first  recorded,  for  two  reasons : 
First  They  had  notice  of  the  Clark  and  Rockefeller  mortgages 
when  they  pnt  their  mortgages  on  record ;  and  second,  all  the 
mortgages  having  been  executed  concurrently,  Boice  and 
Decker  were  not,  as  to  the  holders  of  the  Clark  and  Bocke- 
f  eUer  mortgages,  subsequent  purphasers,  and  the  recording  acts 
as  between  them  had  no  application.  {Cfreene  v.  Wamicky 
64  N.  Y.  220.)  So  also  upon  the  assignment  of  the  Boice  and 
Decker  mortgages,  the  assignees  acquired  no  priority  from  the 
fact  that«the  assigned  mortgages  were  recorded  when  they  took 
the  assignments,  or  because  they  had  no  notice  when  they  pu^ 
chased  of  4he  existence  of  the  Clark  and  Rockefeller  mortgages. 
The  general  rule  that  the  purchaser  of  a  chose  in  action  must 
abide  by  the  title  of  the  person  from  whom  he  buys  and  takes 
subject  to  the  equities  of  the  debtor,  and  also  the  latent  equities 
of  third  persons,  applies  in  general  to  the  assignee  of  a  mort- 
gage. Boice  and  Decker  held  their  mortgages  subject  to  the 
equity  growing  out  of  the  agreement  between  the  four  mort- 
gagees, that  all  the  mortgages  should  be  equal  liens  and  that 
neither  should  have  priority.  Their  assignees  were  aflEected  by 
this  equity,  although  they  purchased  without  notice,  and  the 
fact  that  the  mortgages  were  recorded  does  not  aid  them,  for 
the  reason  that  it  has  been  authoritatively  settled  that  the  as- 
signee of  a  recorded  mortgage,  although  an  assignee  in  good 
faith  and  for  a  valuable  consideration,  gets  no  preference  over 
an  unrecorded  deed  or  mortgage  by  reason  of  such  record  when 
the  mortgagee  and  assignor  himself  could  not  claim  it  in  con- 
sequence of  his  having  had  notice,  or  by  reason  of  any  other 
equity.  {I^ort  v.  Burch^  5  Den.  187 ;  Westbrooh  v.  Oleason^ 
79  N.  Y.  23.)  The  contrary  rule  which  was  declared  in 
Jackson  v.  Voun  VaZkenfnurgk  (8  Cow.  260),  under  the  for- 
mer statute,  cannot,  in  view  of  the  decisions  made  under  the 
Revised  Statutes,  be  regarded  as  any  longer  in  force. 


220  Deokeb  v.  Boicb  et  aL  [Dea, 

Opinion  of  the  Court,  per  Akdrbwb,  J. 

We  come  then  to  the  question  whether  the  assignees  of  the 
Boiee  and  Decker  mortgages,  by  recording  their  assignments, 
acquired  under  the  Recording  Act  priority  over  the  unrecorded 
mortgages  of  the  defendants.  An  assignee  of  a  mortgage  is 
by  the  express  terms  of  the  Eecording  Act  a  purchaser,  and  both 
the  mortgage  and  the  assignment,  if  in  writing,  are  convey- 
ances. (1  Eev.  Stat  766,  §§  37,  38.)  The  term  "  convey- 
ance" is  defined  by  the  thirty-eighth  section  to  embrace  every 
instriunent  in  writing  by  which  any  estate  or  interest  in  real 
estate  is  created,  aliened,  mortgaged  or  assigned  ;  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity, 
with  certain  specified  exceptions  not  material  to  the  present 
inquiry.  It  is  doubtless  somewhat  incongruous,  in  view  of  the 
doctrine  now  well  settled  in  this  State,  that  a  mortgage  is  a 
mere  security,  and  not  a  title,  to  define  it*  as  a  coiiireyance  of 
an  estate  or  interest  in  the  land  mortgaged,  but  the  character 
of  mortgages  as  mere  choses  in  action  was  not  as  well  under- 
stood when  the  Bevised  Statutes  were  enacted  as  it  has  since 
been.  By  the  common  law,  a  mortgage  was  a  conditional  con- 
veyance of  the  land  mortgaged,  and  it  still  is  a  conveyance 
within  the  Recording  Act  An  assignment  of  a  mortgage  in 
writing  is  also  a  conveyance  within  the  act,  for  the  reason  that 
it  is  an  instrument  by  which  the  mortgagee's  interest  or  title  is 
transferred.  This  is  substantially  the  construction  given  to 
the  act  by  the  chancellor  in  VamderJcemp  v.  ShdUm  (11  Paige, 
28),  and  it  has  been  recognized  in  subsequent  cases. 

The  assignments  of  the  Boice  and  Decker  mortgages  were 
recorded  before  the  recording  of  the  mortgages  to  the  defend- 
ants. The  assignees,  therefore,  were  purchasers  whose  convey- 
ances were  first  recorded,  and  having  taken  the  assignments  in 
good  faith  and  for  a  valuable  consideration,  the  unrecorded 
mortgages  were,  as  to  them,  by  the  express  terms  of  the  statute, 
void.  Under  the  Recording  Act  an  assignee  of  a  mortgage  may, 
as  against  a  prior  unrecorded  mortgage,  acquire  a  better  right 
than  was  possessed  by  his  assignor.  This  principle  was  dis- 
tinctly asserted  in  the  recent  case  of  Westbrook  v.  Oleaaon  (79 
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N.  Y.  23).  In  that  ease  there  were  two  successive  mortgages 
on  the  same  land.  The  mortgagor,  in  the  first  mortgage,  was 
the  mortgagee  in  the  second.  The  second  mortgage  was  first 
recorded  and  was  then  assigned  to  a  iona  fide  purchaser  for 
value  before  the  first  mortgage  was  recorded,  ^ut  the  assign- 
ment wais  not  recorded  until  after  the  recording  of  the  first 
mortgage.  The  mortgagee  in  the  second  mortgage  could  not 
have  claimed  priority,  because  when  he  recorded  his  mortgage 
he  had  notice  of  the  prior  mortgage  which  he  had  himself  .exe- 
cuted. It  was  held  in  a  controversy  between  assignees  of  the 
respective  mortgages,  that  the  assignee  of  the  second  mortgage 
could  derive  no  benefit  from  the  prior  record  of  his  mortgage, 
as  he  stood  as  to  that  in  the  shoes  of  his  assignor,  and  that  he 
was  not  entitled  to  priority  by  the  record  of  his  assignment  be- 
cause the  first  mortgage  was  recorded  before  the  recording  of 
his  assignment.  But  it  was  conceded,  that  if  he  had  recorded 
his  assignment  before  the  first  mortgage  was  recorded,  he  would 
have  gained  a  preference.  Bapallo,  J.,  said :  ^^  He  would  have 
been  protected  had  he  taken  the  precaution  to  place  his  assign- 
ment  on  record  before  the  plaintiffs  mortgage  was  recorded." 
The  same  principle  was  decided  in  Fort  v.  Burch  {mprd).  The 
remark  has  been  made  in  some  recent  cases,  following  dicta  in 
earlier  cases,  that  the  only  purpose  of  the  statute,  authorizing 
the  recording  of  assignments  of  mortgages,  was  to  regulate  the 
relation  to  each  other  of  successive  assignees  of  the  mortgagee  of 
the  same  mortgage.  {Oreene  v.  Wa^michj  64  N.  Y.  226 ;  Or  cms 
V.  TwrnsTj  67  id.  437 ;  Westbrook  v.  Ohascm^  79  id.  82.)  But 
in  none  of  them  was  this  remark  essential  to  the  decision. 
In  Oreene  v.  Wa/rmck  the  controversy  was  as  to  priority  be- 
tween two  concurrent  mortgages,  one  of  which,  in  violation  of 
the  agreement  between  the  two  mortgagees,  had  been  first  re- 
corded and  afterward  assigned  to  Wamick.  But  the  other 
mortgage  was  recorded  before  the  assignment  to  Wamick 
had  been  either  made  or  recorded,  and,  as  Wamick's  convey- 
ance, {. «.,  his  assignment,  was  not  first  recorded,  he  was  not 
within  the  protection  of  the  statute,  and  it  was  so  decided. 


22i  Decker  v.  Boice  et  al.  L^®^ 

Opinion  of  the  Court,  per  Akdbbws,  J. 

In  Crcme  v.  Tiemtfr  tlie  eqaitable  owner  of  land  in  poBsession 
under  a  contract  of  purchase  executed  a  mortgage  which  the 
mortgagee  aeaigned,  and  the  mortgage  and  assignment  were 
both  recorded.  Afterward  the  mortgagor  received  a  deed  of 
the  premises  and  conveyed  them,  taking  back  a  mortgage  which 
he  recorded,  and  then  assigned  this  mortgage  to  an  assignee 
*  who  had  no  actual  notice  of  the  first  mortgage,  but  who  had 
notice  that  the  mortgagor  in  that  mortgage  had  been  in  pos- 
session of  the  premises  under  his  contract  from  before  the  date 
of  the  mortgage.  The  assignee  recorded  his  assignment,  but 
it  was  held  that  the  first  mortgage  had  priority. 

It  is  doubtless  true  that  it  was  one  object  of  the  provision 
for  recording  assignments  of  mortgages,  to  protect  a  subse- 
quent assignee  of  the  mortgagor  of  the  same  mortgage  from 
being  defrauded  through  a  prior  assignment  not  before  re- 
quired to  be  recorded,  and  of  which  he  might  have  no  notice. 
{James  v.  Marey  8  Cow.  246 ;  Yimderkerrvp  v.  ShdUm^  sv^pra.) 
But  this  was  not  the  only  purpose.  The  assignee  in  good 
faith  and  for  value  of  a  mortgage,  by  recording  his  assign- 
ment, may  gain  priority  over  a  prior  unrecorded  mortgage, 
although  it  could  not  be  claimed  by  his  assignor. 

We  think  the  judgment  is  right  and  that  it  should  be 
afiSrmed. 

AU  concur. 

Judgment  affirmed. 
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Mabtik  Maab  et  al.,  Appellants,  v.  Ths  Misboitsi,  Kansas 
AND  Texas  Railway  Company  et  al.,  Bespondents. 

The  T.  and  N.  R.  R.  Go.  executed  a  mortgage  on  its  road  to  secare  its  bonds  to 
defendant,  the  U.  T.  Co.,  as  trustee  for  the  bondholders,  and  bonds  were 
prepared  for  issuing,  each  of  which  contained  a  clause  that  it  should  not 
become  obligatorj  until  authenticated  by  a  certificate  indorsed  thereon 
duly  signed  by  said  trustee.  Said  bonds  were  signed  by  the  proper  offi- 
cers of  the  company,  but  before  the  company's  seal  was  affixed  or  the  re^ 
quired  certificate  attached,  a  portion  of  them  were  stolen,  a  seal  and  cer- 
tificate forged  thereon,  and  the  bonds  sold;  plaintiffs  purchased  them 
for  a  valuable  consideration  and  in  good  faiths  The  T.  and  N.  Co.  was 
consolidated  with  defendant^  the  M.,  K.  and  T.  R.  Co.;  by  the  agree- 
ment of  consolidation  the  latter  was  to  take  up  outstanding  bonds  of  the 
former  company,  issuing  its  own  in  exchange.  In  an  action  to  compel 
such  an  exchange  for  plaintiflB*  bonds,  held,  that  plaintiffs  were  bound 
by  the  condition  in  the  bonds  making  the  certificate  of  the  trustee  essen- 
tial to  their  validity;  that  neither  the  payment  of  value  nor  good  faith 
on  their  part  created  a  cause  of  action;  and  that  the  defect  in  the  bonds 
was  not  waived  by  the  agreement  of  consolidation;  also,  that  the  failure 
of  the  obligor,  after  discovering  that  the  bonds  had  been  lost  or  stolen, 
to  notify  the  public  of  Uiat  fact  did  not  oanstitute  negligence  making  it 
liable. 

Also,  held,  that  the  plaintiffs  were  not  entitled  to  have  returned  to  them 
said  forged  bonds,  which  had  been  delivered  for  the  purpose  of  ex- 
change; that  plaintifb  had  no  title  to  them,  as  they  had  never  been 
issued  or  put  in  circulation  by  defendants,  and  so  were  the  property  of 
the  T.  and  N.  Co. 

(Argued  November  39, 1880 ;  decided  December  21, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  8,  1879,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  compel  the  delivery  by  defend- 
ants to  plaintiffB  of  nine  bonds  of  defendant,  the  Missouri, 
Kansas  and  Texas  Bailway  Company,  of  $1,000  each,  in  ex- 
cliange  for  a  like  number  of  the  bonds  of  the  Tebo  and  Neoslio 
Kailroad  Company. 

The  facts  found  are  substantially  as  follows:   On  the  1st 
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of  <^une,  1870,  the  Tebo  and  Neosho  Company  exeented  a 
mortage  on  its  railroad  to  defendant,  the  Union  Trust  Com- 
pany, as  trustee  to  secure  an  issue  of  2,000  bonds  for  $1,000 
each ;  by  the  terms  of  the  mortgage  each  of  these  bonds  had  to 
be  properly  signed  and  sealed  by  the  railroad  company,  and 
also  to  be  certified  by  the  trust  company  to  be  one  of  the 
series  secured  by  thp  mortgage  before  the  bond  became  obliga- 
tory on  the  railroad  company.  Each  of  the  bonds  contained 
the  following  clause : 

^^  This  bond  shall  not  become  obligatory  until  it  shall  have 
been  authenticated  by  a  certificate  indorsed  thereon,  duly  signed 
by  the  trustee  aforesaid."  The  attestation  clause  of  each  bond 
was  as  follows : 

"  In  witness  whereof,  the  said  Tebo  and  Neosho  Railroad 
Company  has  caused  its  corporate  name  and  seal  to  be  here- 
unto affixed  by  its  president  and  secretary  on  the  first  day  of 
June,  1870.'* 

The  railroad  company  caused  the  bonds  to  be  prepared  and 
printed  on  the  13th  of  June,  1870,  and  among  them  were  the 
nine  bonds  in  question.  Said  nine  bonds,  with  the  others, 
were  signed  by  the  president  and  secretary  of  .the  Tebo  and 
Neosho  Company,  on  or  before  the  8th  day  of  August,  1870, 
with  the  intent  and  for  the  purpose  of  being  duly  sealed  with 
the  seal  of  such  company  and  then  transmitted  to  the  office  of 
the  trust  company  to  be  certified  by  said  company.  The  cor- 
porate seal  was  never  affixed  to  said  nine  bonds  and  no  certifi- 
cate of  the  trust  company  was  indorsed  thereon.  They  Wjsre 
stolen  from  the  obligor  by  some  unknown  persons ;  a  fabri- 
cated seal,  in  imitation  of  that  upon  the  genuine  bonds,  was 
affixed  without  its  order  or  knowledge,  and  the  signature  to  the 
certificate  of  the  tnist  company  by  its  president  was  forged 
upon  them.  In  that  condition  they  were  put  upon  the  market, 
and  in  July,  1872,  were  purchased  by  the  plaintiflEs  for  a  valu- 
able consideration,  and  in  ignorance  that  they  were  not  valid 
bonds,  from  a  broker  claiming  to  own  them,  and  who  sold  them 
as  genuine  bonds  in  all  respects. 

Said  bonds  were  missed  in  the  early  part  of  August,  1870, 
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of  wliich  fact  defendanta  were  advised,  but  no  notice  was 
given  to  the  public  by  advertisement  or  otherwise.  In  October, 
1870,  the  Tebo  and  Keosho  Company  was  consolidated  with 
defendant,  The  Missouri,  Kansas  and  Texas  Bailway  Company, 
to  which  it  transferred  its  franchises  and  property.  By  the 
consolidation  agreement  the  latter  company  agreed  to  take  up 
the  outstanding  bonds  issued  by  the  former  by  issuing  its  own 
bonds  in  exchange  therefor.  In  July,  1872,  plaintifiEs  left  said 
bonds  with  the  secretary  of  the  M.  K.  and  T.  Co.  for  the  pur- 
pose and  with  the  request  that  they  should  be.  exchanged  for 
its  bonds  in  pursuance  of  the  agreement,  but  said  company 
refused  to  deliver  its  bonds  therefor.  Plaintiffs  demanded 
of  both  defendants  that  such  exchange  should  be  made  or 
that  their  bonds  should  be  returned,  but  defendants  refused  to 
do  either. 

A,  JR.  Dyett  for  appellants.  There  being  no  omission  or 
defect  on  the  face  of  the  bonds  affecting  their  validity  and 
plaintiffs  being  bonajlde  holders  for  value  the  court  erred  in 
dismissing  the  complaint.  {Brcmia/rd  v.  N.  Y.  H.  R,  R.  Co,^ 
25  N.  T.  496  ;  Bank  of  Rome  v.  ViUage  of  R(yme,  19  id.  20 ; 
Mercer  Co,  v.  Eachett,  1  Wall.  83 ;  BirdaaU  v.  Rv^eU,  29  N. 
Y.  220,  and  cases  cited  by  Ruissell,  argued,  228-230, 232  ;  Fimier 
gem  V.  LeCy  18  How.  Pr.  186 ;  ITubbardy.  N,  3^., etc.y  R,  R.  Co.j 
14  Abb.  275.)  If  when  the  bonds  were  signed  it  was  intended  to 
sign  just  such  instniments,  they  ai^  good  in  the  hands  of  a  bona 
fide  holder  for  value,  although  stolen  or  otherwise  fraudulently 
put  into  circulation,  there  being  nothing  on  their  face  to  excite 
the  suspicion  of  ordinary  men,  and  a  purchaser  of  them  is  not 
required  to  closely  or  critically  examine  them.  {Fi/rat  Na;t.  Bk, 
V.  Oreen^  43  N.  Y.  298;  Hyer  v.  Dorchester  Bk,^  11  Gush. 
251 ;  Dwncam,  v.  Scott^  1  Campb-  100 ;  Dutchess  Co.^  etc.y 
Ins.  Co.  V.  Hatchjieldy  8  N.  Y.  Sup.  Ct.  675 ;  Worcester  Bk.  v. 
Dorchester^  etc.^  10  Cush.  488 ;  SybeU  v.  Nat.  Currency  Bk.j 
54  N.  Y.  288 ;  Vale  v.  Parker,  6  Wend.  615,  620 ;  Putnam 
V.  SuUivany  4  Mass.  45 ;  Matthews  v.  Mass.  Nat.  Bk.,  Am.  L. 
Keg.,  March,  1875, 153 ;  Parsons  on  Bills,  114 ;  Foster  v.  McKm- 
Sickles  —  Vol.  XXXVIII.        29 
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nouy  314, 315, 317,  supra  ;  Young  v.  Chrote^  4  Bing.  253 ;  Byles 
on  Bills  [6th  ed.],  292,  note  a  and  note  1,  and  Rex  v.  Bevetty 
cited  at  p.  103 ;  Murray  v.  Gardner^  2  Wall.  10 ;  Irigha/m,  v. 
Primrose^  28  L.  J.  C.  P.  295 ;  7  C.  B.  [N.  S.]  82 ;  Montague 
V.  Perkinsy  22  L.  J.  C.  P.  188 ;  S.  C.  Jurist,  vol.  17,  part  1 ; 
Van  Duzer  v.  Ilowe^  21  N.  Y.  531 ;  Avoden  v.  Dixon,  6  Exch. 
869 ;  Ma>gee  v.  Badger,  34  N.  Y.  247 ;  Sckcley  v.  RannabotUyffiy 
2  Campb.  485 ;  Bk.  Com.  v.  Curry ,  2  Dana,  122 ;  Moody  v. 
Threhildy  13  Ga.  55 ;  Shipley  v.  Ca/rrdUy  45  111. ;  Welsh  v. 
Sage,  47  N.  Y.  143, 146 ;  Goodman  v.  Lenard,  25  How.  [U. 
S.]  343 ;  Brigga  v.  Ewart,  51  Miss.  245 ;  ^t^K  v.  Colket,  2 
N.  Y., Weekly  Dig.  30;  Hdveee  v.  Hibemia  Bk.,  id.  417; 
CUizen^  Bamk  v.  Sirdth,  id.  147.)  It  is  immaterial  that  these 
bonds  were  not  sealed  by  actual  anthority  of  the  railroad  com- 
pany. (37  Me.  349 ;  12  Mich.  138 ;  3  Miss.  385 ;  19  Johns.  60 ; 
Barnes  v.  Onia/rio  Bk.,  19  N.  Y.  63 ;  Tenny  v.  K  W,  Lumber 
Co.,  43  K  H.  343 ;  30  Vt.  152,  159.)  There  being  a  seal 
affixed  the  presumption  in  law  is  that  it  is  the  genuine  seal. 
{Bowen  v.  Irish,  6  Bosw.  263.)  A  bona  fide  purchaser  for 
value  has  a  right  to  rely  on  that  presumption.  {Ledvjitch  v. 
McKeon,  53  N.  Y.  307 ;  Angell  &  Ames  on  Corporations  [5th 
ed.],  §  707 ;  Mc  WiUiams  r.  Mason,  31  N.  Y.  294.)  The  nine 
bonds  in  question  having  been  shown  to  have  been  in  the  pos- 
session of  the  company  to  be  sealed  and  transmitted  to  the 
Trust  Company  to  be  certified,  the  presumption,  upon  the  facts 
found,  is  that  they  were  put  in  circulation  by  the  president  or 
secretary,  or  some  other  of  the  officers  of  the  company,  and  they 
were,  therefore,  valid  bonds  of  the  company  in  the  hands  of  a 
honafide  purchaser  for  value.  {Mechanict?  Bk.  v.  N.  Y.  cfe  N,  IL 
R.  R.  Co.,  34  N,  Y^  30 ;  Fa/rmers,  etc.,  Bk.  v.  Butchers  amd 
D.  Bk.,  15  id.  125;  14  id.  623;  Mc  Williams  v.  Mason,  31 
id.  294,  cited  supra;  Van  Duser  v.  Howe,  21  id.  531 ;  Shot- 
well  V.  Mali,  38  Barb.  '445 ;  Life,  etc.,  v.  Mechmdc^  F.  Ins. 
Co.,  7  Wend.  31.)  But  if  they  got  into  circulation  by  the  care- 
lessness or  negligence  of  the  officers  of  the  company  the  same 
result  follows.  {HelA)ese  v.  Hibemia  Bk.,  2  N.  Y.  Weekly 
Dig.  4:17;  Avll  v.  CdLket,  id.  30.)    The  Missouri,  Kansas  and 
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Texas  Company  is  estopped  from  disputing  the.  validity  of 
the  mortgage  to  the  extent  of  the  nine  bonds  in  question. 
{Har&y  v.  Harrison^  24  N.  Y.  foot  of  page  171  and  page  172; 
EdUey  v.  Reed^  9  Paige,  446 ;  RusselZ  v.  Pi8tor,7  N.  Y.  171 ; 
Ritter  v.  Phillips^  53  id.  586 ;  Cramer  v.  Sepper^  2  N.  Y. 
Weekly  Dig.  589 ;  Freeman  v.  Auldy  44  id.  53.)  The  trust 
created  by  the  mortgage  executed  by  the  Missouri,  Kansas' and 
Texas  Railway  Co.  to  the  Union  Trust  Company  of  February 
1,  1871,  even  if  regarded  as  a  voluntary  trust  was  irrevocable 
without  the  consent  of  the  cesiuis  que  trust  {Dr osier 
V.  Brereton^  15  Beav.  251 ;  Rutin  v.  Winthrap^  1  Johns.  Ch. 
337 ;  Rriggs  v.  Davis,  21  N.  Y.  576, 577 ;  Fellows  v.  Herm^an^ 
4  Lans.  230, 242,  244.)  Nor  could  the  trustee  refuse  to  exe- 
cute it.  (  Wood  V.  Wood,  5  Paige,  596 ;  Chriffin  v.  Fordy  1 
Bosw.  123;  Bleecker  v.  Brigham,  3  Paige,  246;  Jones  v. 
Butler,  30  Barb.  614 ;  Tiff.  &  Bull  on  Trustees,  536  et  in 
notis,)  The  cestuis  qv^e  trust  have  the  right  in  equity  to 
enforce  the  trust  although  the  trust  was  created  without  their 
knowledge.  (  Weston  v.  Barker,  12  Johns.  276 ;  Moses  v. 
Murg(Uroyd,  1  Johns.  Ch.  119;  Duke,  etc,  v.  Coddington, 
3  id.  229 ;  Ilosford  v.  Merwin,  5  Barb.  51 ;  Tiff.  &  Bull, 
on  Trustees,  230,  23.1.)  The  bonds  in  question  having  been 
delivered  to  and  received  by  the  Missouri,  Kansas  and  Texas 
Kailv^ay  Co.,  for  the  purpose  of  being  exchanged  for  its  own 
bonds  and  delivered  by  that  company  to  its  own  trustee  for 
the  same  purpose,  neither  of  those  companies  can  dispute 
the  validity  of  the  bonds  or  the  plaintiff's  title  thereto.  (  Welch 
V.  Sage,  47  N.  Y.  143;  Marvin  v.  Elwood,  11  Paige,  365; 
Voshurg  v.  Huntington,  15  Abb.  254 ;  Rogers  v.  Weir,  34  N. 
Y.  463.) 

Wheder  11.  Peckham  for  respondents.  The  bonds  in  ques- 
tion were  not  the  bonds  of  the  Tebo  and  Neosho  Company  until 
its  corporate  seal  was  affixed  to  them.  (Jackson  v.  Pratt,  10 
Johns.  381,  387  ;  Jackson  v.  Wood,  12  id.  73 ;  Jackson  v.  Wen- 
daU,  id.  355  ;  Mann  v. '  Pe7it2,  2  Sandf.  Ch.  271 ;  2  Black. 
Com.  306,  A.'&  A.  on  Coq>.,§§  216,  217,  219;  Murray  v. 
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Vcmderbilty  29  Barb.  149.)  Even  if  the  Tebo  Company  had 
sealed  the  bonds  they  would  be  void,  because  never  issued  or 
delivered  by  tliat  cjomp^y.  {Lansing  v.  Gaines y  2  Johns. 
302 ;  Marvin  v.  JHoOuUum,  20  id.  288 ;  Edwards  on  Bills, 
186 ;  T%e  People  v.  Zoomisj  4  Den.  380,  384 ;  Coddington  v. 
Gilbert,  17  K  7.490;  Whitney  v.  Snyder,  2  Lans.  477-8; 
Foster  v.  McKvnnon,  Law  Rep.,  4  C.  P.  704 ;  CauUdns  v, 
Whialer,  29  Iowa,  495 ;  Wait  v.  Pomeroy,  20  Mich.  425 ;  Bwn- 
sen  V.  Huntington,  21  id.  415 ;  Grover  v.  Clark,  21  La.  Ann. 
567 ;  Lenheim  v.  WHmerding,  51  Penn.  St.  73  ;  SaU  v.  Wilson, 
16  Barb.  65 ;  BaaerjLdale  v.  Bemiet,  L.  R,  3  Q.  B.  Div.  525.) 
The  facts  that  defendants  retained  the  forged  bonds,  and  have 
refused  to  return  them  to  the  plaintiffs,  present  no  cause  of 
action.  (Lockvoood  v.  BvU,  1  Cow.  322;  nHH  v.  CoveU,  1 
N.  Y.  522 ;  Hunger  v.  Iless,  28  Barb.  75 ;  NdUs  v.  Bradley, 
r  Sandf .  560 ;  WheaUm  v.  Baker,  14  Barb.  597 ;  Boss  v.  Terry, 
63  N.  Y.  615 ;  Brewster  v.  Burnett,  125  Mass.  68 ;  ^ow 
V.  r^rry,  63  N.  Y.  615 ;  MiOer  v.  i?ao«,  1  Smith's  Lead. 
Cas.  736.) 

Danfobth,  J.  The  argument  of  the  learned  counsel  for  the 
appellant  was  ingenious,  but  not  sufficient  to  overcome  the  con- 
ceded facts,  that  upon  the  face  of  each  instrument  was  written 
a  declaration  that  ^^  this  bond  shall  not  become  obligatory  until 
it  shall  have  been  authenticated  by  a  certificate  indorsed 
thereon,  duly  signed  by  the  trustee  aforesaid,''  and  that  those 
in  question  are  not  so  authenticated.  No  argument  can  make 
the  case  plainer,  for  it  cannot  be  denied  that  the  Tebo  and 
Neosho  Kailroad  Company,  when  arranging  the  terms  of  a 
proposed  contract,  had  an  unqualified  right  to  determine 
upon  what  condition  their  liability  should  depend,  nor  that 
a  person  accepting  the  contract  with  notice  of  that  condi- 
tion would  be  bound  thereby.  It  is  true  that  the  bonds 
are  apparently  authenticated  in  the  prescribed  manner,  but 
this  is  apparent  only.  The  signature  is  a  forgery.  The 
purchaser  relied  upon  the  implied  or  express  assurance  of 
his  vendor,  that  it  was  genuine.     He  took  no  pains  to  ascer- 
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tain  the  truth  of  this  assurance;  nor  was  he  prevented  from 
doing  BO  by  either  of  the  defendants.  Had  he  asked,  he  would 
have  learned  the  truth.  From  the  consequence  of  his  omission 
to  do-feo,  the  fact  that  he  paid  value,  and  bought  in  good  faith, 
cannot  relieve  him.  He  paid  value  for  the  bonds,  but  not  to 
the  defendants.  He  did  not  know  or  suspect  that  they  were 
counterfeit,  and  so  he  bought  in  good  faith,  but  nevertheless 
they  were  not  genuine,  and  so  neither  the  payment  of  value  nor 
the  innocence  of  his  intent  can  help  him  as  against  the  defend- 
ants. These  circumstances  cannot  create  a  cause  of  action,  when 
one  did  not  in  fact  exist.  It  is  claimed,  however,  by  the  learned 
counsel  for  the  appellant  that  the  negligence  of  the  i^ilroad 
company  '^facilitated  the  forgery  of  the  certificate,"  and  in 
support  of  that  position  we  are  referred  to  certain  findings  of 
the  court,  in  substance  that  on  or  before  the  8th  of  August, 
1870,  the  bonds  were  signed  by  the  proper  officers  of  the  rail- 
road company,  with  the  intent  and  for  the  purpose  of  being 
duly  sealed  with  the  seal  of  such  company,  and  then  trans- 
mitted to  the  office  of  the  trust  company  to  be  certified ;  that 
in  the  early  part  of  August  they  were  missing,  and  although 
the  defendants  were  informed  thereof  they  did  not  notify 
the  public  they  were  missing,  lost,  or  stolen,  or  that  they  had 
not  been  issued  by  the  company.  We  think  the  trial  court 
committed  no  error  in  refusing  to  find  that  these  things  con- 
stituted negligence.  In  what  way  by  these  acts,  or  this 
omission,  was  the  conduct  of  the  plaintiff  infiuenced  ?  It 
is  impossible  to  see.  It  might  as  well  be  said  that  the 
organization  of  the  company  and  its  conduct  of  business 
in  such  a  manner  as  to  inspire  confidence  in  its  credit, 
and  give  its  obligation  value,  were  acts  leading  the  plaint- 
ifi  on  to  his  injury.  But  none  of  these  things  are  im- 
portant. The  plaintiflPs  loss  is  owing  to  his  own  omission 
of  duty.  The  defendants  had  furnished  an  easy  means  by 
which  the  genuineness  of  the  bonds  could  be  ascertained,  viz. : 
the  existence  of  the  certificate ;  and  the  duty  of  inquiry  was 
imposed  upon  the  purchaser.  If  it  had  been  performed,  the 
loss  would  not  have  happened.     It  is  urged,  however,  by  the 
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learned  counsel  for  the  appellant  that  '^  the  certificate  was 
not  essential  to  the  validity  of  the  bonds  as  obligations  of  the 
company,  but  solely  to  render  them  obligatory  upon  the 
trustee  in  the  mortgage  as  one  of  the  bonds  secured  thereby." 
Such  a  construction  is  opposed  to  the  plain  language  of  the 
condition,  and  it  cannot  be  adopted.  The  declaration  is  that 
"this  bond  shall  not  become  obligatory  until,"  etc.  It  could, 
in  no  event,  become  obligatory  upon  any  person  or  corporation 
except  the  one  named  as  obligor,  and  who  executed  it.  The 
act  of  the  trustee,  when  performed,  was  only  to  authenticate, 
that  is  "  to  determine  as  real  and  true ; "  until  performed  the 
bonds  rested  in  "  supposition  ; "  when  performed  its  effect  was 
to  render  them  obligatory,  and  pronounce  them  genuine.  As 
it  has  not  been  performed,  the  bonds  were  not  complete  or 
perfect,  and  have  not  become  the  contracts  of  the  railroad 
company.  These  considerations  apply  also  to  the  proposition 
of  the  learned  counsel  for  the  appellants,  that  the  defect  above 
indicated  has  been  waived  by  the  agreement  of  consolidation 
between  the  Tebo  and  Neosho  Railroad  Company,  and  the 
Misssouri,  Kansas  and  Texas  Railway  Company,  and  the  new 
mortgages  issued  by  the  latter  company  in  furtherance  of 
that  agreement.  For  there  is  thus  provided  means  of  retiring 
only  such  bonds  as  had  been  issued  by  the  Tebo  and  Neosho 
Railroad  Company,  and  were  then  outstanding.  It  has  no 
application  to  any  bond  not  issued  by  the  company,  or  tor 
simulated  or  forged  bonds,  or  to  any  bond  not  "  obligatory " 
upon  it  The  plaintiff's  bonds,  therefore,  are  not  within  its 
terms. 

The  views  so  far  expressed  cover  the  case  made  by  the  com- 
plaint, but  it  is  urged  by  the  learned  counsel  for  the  appellant 
that  they  were  entitled  to  have  returned  to  them  the  Tebo  and 
Neosho  bonds,  or  as  that  was  refused,  to  their  value.  It  might  be 
sufficient  to  say  that  such  a  claim  is  not  within  the  complaint. 
The  action  is  upon  the  contract  in  the  agreement  of  consolidation 
above  referred  to,  and  the  judgment  asked  is  that  the  defendants 
deliver  nine  bonds  of  the  Missouri,  Kansas  and  Texas  Rail- 
way  Company,  or  the  value  thereof ;  the  form  of  the  prayer 
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might  not  be  material,  but  it  is  in  pm^uance  of  the  complaint. 
A  cause  of  action  and  demand  for  such  exchange  is  alleged, 
but  no  demand  for  a  return  of  the  Tebo  and  Neosho  bonds. 
To  give  the  relief  now  suggested  requires  that  the  charac- 
ter of  the  action  should  be  changed  to  one  of  tort.  The 
plaintiff  is  not  entitled  to  a  return  of  the  forged  bonds.  Upon 
their  face  they  purport  to  be  the  obligation  of  the  Tebo  and 
Neosho  Company,  but  are  not.  They  were  made  to  appear  so 
by  the  conmiission  of  a  crime.  Before  the  alteration  or 
forgery  they  were  the  property  of  the  Tebo  and  Neosho  Rail- 
road Company,  and  it  was  intended  they  should  come  to  the 
hands  of  the  Union  Trust  Company.  They  are  there  now. 
The  plaintiff  has  no  title  to  them,  for  they  were  never  issued 
or  put  in  circulation  by  either  of  the  defendants. 

Without  considering  other  questions  in  the  case  also  urged 
against  the  plaintiff's  right  of  recovery,  we  are  of  opinion  that 
for  the  reasons  above  suggested  the  judgment  of  the  Supreme 
Court  was  right,  and  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Louisa  Donai  Wehlb,  Appellant,  v.  William  C.  Conneb, 

Sheriff,  etc.,  Respondent. 

Judgment  debts  and  moneys  ooUected  On  execution  by  and  in  the  hands 
of  a  sheriff-  are  liable  to  attachment  under  process  issued  in  an  action 
against  the  judgment  creditor. 

Wilder  v.  BaiUy  (3  Mass.  289) and  PoOard  v.  Ross  (5  id.  819),  disapproved. 

The  right  so  to  attach  is  not  affected  by  the  fact  that  the  judgment  debtor 
is  also  the  attaching  creditor. 

Where  property  of  an  attachment  debtor  is  already  in  the  hands  of  the 
sheriff  to  whom  the  attachment  is  issued,  no  formal  levy  or  notice  is 
necessary  to  subject  it  to  the  lien  of  the  attachment. 

Where,  in  an  action  against  a  sheriff  for  a  failure  to  return  a  certain  execu- 
tion, defendant  proved,  in  mitigation  of  damages,  that  prior  to  the  return 
day  the  judgments  were  levied  upon  by  virtue  of  attachments  issued  to. 
liim  against  the  judgment  creditor,  ?ield,  that  the  fact  that  the  sherifl 
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failed  to  make  a  valid  levy  by  virtae  of  the  execution  did  not  destroy  or 
weaken  the  effect  of  the  proof  in  mitigation;  that  it  waa  immaterial 
whether  the  failure  to  return  was  because  of  a  neglect  to  levy,  or  arose 
fiifter  levy  and  collection;  in  either  event,  while  the  attachments  re- 
mained in  force  plaintiff  was  only  entitled  to  nominal  damages. 

Plaintiff  offered  to  prove  that  there  wAs  a  conspiracy  between  the  attach- 
ment  creditors,  the  judgment  debtors  and  the  sheriff,  to  issue  the  attach- 
ment *'  for  the  purpose  of  preventing  the  collection  of  plaintiff's  judg- 
ment." Held,  that  the  offer  was  properly  excluded;  that  the  fact  that 
there  was  a  conspiracy  to  do  what  the  law  authorizes  did  not  affect  the 
legality  of  the  act. 

It  was  claimed  that  as  two  of  the  judgments  were  for  costs  they  were  not 
affected  by  the  attachments,  because  of  the  precedence  of  the  attorney's 
lien.  2Z<^,that  until  the  lien  was  asserted  by  the  attorney,  who  alone 
was  entitled  to  and  could  claim  it,  the  judgments  were  the  property  of 
the  plaintiff;  and  that  they  were  to  be  so  considered  here,  as  there  was 
no  offer  to  prove  that  the  attorney  had  given  notice  of  his  claim  or  had 
attempted  to  enforce  it. 

It  was  claimed  that  plaintiff  was  entitled  to  a  judgment  for  the  surplus  of 
her  judgments  over  the  amounts  claimed  in  the  attachments.  Held,  un- 
tenable; that  as  the  sheriff  was  required  to  keep  so  much  of  the  property 
as  would  satisfy  the  attachment  demands,  with  costs  and  expenses  (Code 
of  Procedure,  ^  283;  Code  of  Civil  Procedure,  §  641),  he  had  a  right  to 
exercise  a  reasonable  discretion  as  to  the  amount  so  to  be  retained. 

(Argued  December  6, 1880 ;  decided  December  21, 1880.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city  of 
New  York,  entered  upon  an  order  made  April  7,  1879,  affirm- 
ing a  judgment  in  favor  of  defendant  for  costs,  entered  upon 
a  verdict  rendered  by  direction  of  the  court,  giving  the  plaintiff 
nominal  damages. 

This  action  was  brought  against  defendant,  as  sheriff  of  the 
city  and  county  of  New  York,  for  alleged  neglect  to  return 
within  the  time  prescribed  three  executions  in  favor  of  plaintiff, 
against  Henry  L.  Butler. 

Defendant  proved  that  before  the  time  for  returning  the 
executions,  three  attachments  in  actions  against  plaintiff — one 
issued  in  an  action  brought  by  the  judgment  debtors  against 
her — were  placed  in  his  hands,  and  he,  by  virtue  thereof,  at- 
tached the  judgment  debts,  and  served  notice  thereof  upon 
the  judgment  debtors.  The  actions  in  which  the  attachments 
were  issued,  it  appeared,  were  still  pending  and  undetermined. 
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The  further  material  facte  are  sufficiently  set  forth  in  the 
opinion. 

Chanrlea  Wehle  for  appellant  The  sheriff  made  no  valid 
levy  under  the  three  executions.  {Baker  v.  Binninger,  14 
N.  Y.  270;  69  id.  546;  8  J.  ife  S.  24;  Biggs  v.  Purcdl,  74 
N.  Y.  370.)  If  moneys  had  been  paid  or  realized  under  the 
executions  in  the  sheriff's  hands,  they  were  liable  to  be  h6ld 
under  the  attachments  which  were  a  lien  upon  the  judgments 
in  favor  of  the  plaintiff.  (  Wilder  v.  Bailey^  3  Mass.  289 ; 
Fa/rmeri  Bh,  v.  BeatsoUy  7  Gill  &  Johns.  421 ;  Jones  v.  JoneSy 

1  Bland.  443 ;  Overton  v.  BUly  1  Murphy,  49 ;  Blair  v.  Cantey, 

2  Speers,  34 ;  Burrell  v.  Zeteon^  id.  378 ;  1  Strobhart,  239 ; 
Zurcher  V.  Mdgee^  2  Ala.  253;  Panjoley  v.  OavnSy  1  Tenn. 
208;  Drcme  v.  McGa/voeky  7  Humph.  132;  Lightener  v. 
Stevnagely  33  HL  510 ;  Mc^rvin  v.  Hawleyj  9  Miss.  382 ;  Clyner 
V.  WiUiSy  3  Cal.  363 ;  Sta^lea  v.  Staples^  4  Me.  532 ;  RUl  v. 
La  Crosse  ds  M,  B.  B.  Co.y  14  Wis.  291 ;  Dwrdop  v.  PaMerson 
F.  Ins.  Co.y  74  N.  Y.  145 ;  Drake  on  Attachments,  §  494 ; 
CoppeU  V.  Smithy  4  T.  R.  313.)  The  lien  of  the  attorney  for 
the  costs  was  anterior  to  any  lien  obtainable  by  the  attachments, 
and  as  to  the  two  judgments  the  sheriff  had  no  defense  what- 
ever, they  not  being  affected  by  the  attachments.  (Weeks  on 
Attorneys,  §§  368,  369,  384 ;  CroUy  v.  Mackemiey  25  How. 
Pr.  54 ;  Marshall  v.  WeekSy  51  N.  Y.  140 ;  Piiher  v.  Ha/rriSy 
52  id.  73 ;  Lesher  v.  Besnery  3  Hun,  217 ;  Aclc^rmam,  v.  Acker- 
many  14  Abb.  Pr.  229 ;  McGregor  v.  Cmnstocky  28  N.  Y.  237.) 
Under  tlie  circumstances  the  attaching  creditors  acquired  no 
rights  as  the  whole  of  their  proceeding  was  a  mere  sham  and  a 
cover  for  their  attempted  fraud.  {Cotes  v,  BdbertSy  4  Rawle, 
100.)  Judgment  debts  are  not  subject  of  attachment.  {Frank- 
lin, V.  Wa/rdy  3  Mason,  136 ;  Shinn  v.  Zinmhermany  3  Zabriskie, 
150 ;  Com.  Dig.,  Attachment,  D. ;  Boss  v.  Cla/rky  1  Dall.  354 ; 
Sir  John  Parrots  CasCy  Oro.  Eliz.  63 ;  Kery  v.  Bowery  id. 
186  ;  Coppel  v.  Smithy  4  T.  R.  312 ;  Grant  v.  Harding y  id. 

,  note ;   2  Bac.  Abr.  260,   "  Customs  of  London,"  H.  1 ; 
Franklin  v.   Wardy  3  Mason,  136 ;  Sharp  v.  Clark^  2  Mass, 
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91 ;  JloweU  v.  Freemcmy  3  id.  121 ;  PreacoU  v.  Parker^  4  id 
170 ;  Trowbridge  v.  Meams^  5  Ark.  135 ;  TtunMaU  v.  Means, 
id.  700 ;  JTarton  v.  Wmter,  1  Or.  47.) 

Almon  Goodwin  for  respondent.  The  verdict  was  rightly 
directed.  (  We/de  v.  Conner^  69  N.  Y.  646.)  Without  notice 
from  the  attorney  no  lien  attaches  for  his  costs.  {Mart/m  v. 
Jlcuvoks^  15  Johns.  406.)  The  judgment-roll  does  not  act  as 
such  notice.  {Aokerman  v.  Ackermam,^  14  Abb.  229,  234 ; 
Ward  V.  WadewoHh,  1  E.  D.  Smith,  548.)  The  sheriff  is  not 
called  upon  to  look  behind  his  process  and  examine  judgment- 
rolls.  (Crocker  on  Sheriffs,  §  283.)  Plaintiff  could  only  be 
allowed  to  prove  a  conspiracy  upon  a  distinct  averment  of  that 
fact.  {Gaspar  v.  Adamis^  28  Barb.  441 ;  Kileey  v.  WeaterUy 
2  N.  Y,  600 ;  AtwoodY.  Lynch,  37  N.  Y.  Super.  Ct.  6, 11 ;  Conr 
naught  v.  Nichols,  42  N.  Y.  83.)  The  law  does  not  forbid 
men  to  conspire  together  to  do  lawful  acts,  such  as  issuing  at- 
tachments to  collect  their  debts ;  it  is  only  the  conspiring  to 
do  unlawful  acts  that  is  forbidden.  (2  Addison  on  Torts 
[Dudley  &  Bangs'  ed.],  739,  740 ;  Place  v.  Munster,^  65  N. 
Y.  89,  95;  Mclntyre  v.  MamUus,  16  Johns.  600;  Castrique 
v.  Behrens,  30  L,  J.  Q.  B.  163.)  The  plaintiff  has  no  cause 
of  coniplaint  against  the  sheriff,  because  of  any  indemnity  he 
may  have  taken  to  protect  himself ;  and  the  fact  that  he  has 
taken  an  indemnity  will  not  deprive  him  of  the  protection  of 
Ills  process.  (Jlorton  v.  HendershoU,  1  Hill,  118.)  Independ- 
ently of  the  general  power  of  the  sheriff  to  attach  judgment 
debts,  plaintiff  is  estopped  by  her  own  acts  and  by  the  adjudi- 
cation of  a  court  having  jurisdiction  of  all  the  parties,  from 
claiming  that  these  particular  attachments  are  not  binding 
upon  her  and  the  judgments  which  she  has  recovered.  {BuU&r 
v.  Wehle,  4  Hun,  54 ;  Dutchess  of  Kingston's  Case,  2  Smith's 
Lead.  Cas.  424,  and  notes  thereto ;  Craig  v.  Ward,  36  Barb. 
377 ;  S.  C,  1  Abb.  App.  Cas.  454 ;  Cha/oeley  v.  Lord  Dv/rv- 
sang,  2  Sch.  and  Lef.  690,  710,  718;  Tuska  v.  O'Brien, 
Sheriff,  68  N.  Y.  446 ;  Freer  v.  Stotenbur,  34  How.  Pr.  440 ; 
Glackin  v.  ZeUer,  52  Barb.  147 ;  Swain  v.  Seama/n,  9  "W"alL 
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254,  274 ;  Rahway  v.  Oraham^  4  Abb.  Pr.  468 ;  Mays  v. 
FreUon^  20  Wall.  418;  Toxmg  v.  Btcshnell^  8  Bobw.  1; 
Brown  v.  Bowen,,  30  N.  T.  519 ;  Manvfadmrers  cfe  Trader^ 
Bk.  V.  JSo^or^?,  30  N.  Y.  226.) 

FmcH,  J.  This  case  is  before  us  for  the  third  time.  On 
the  first  appeal  we  held  that  the  attachments  levied  iipon  the 
plaintiff's  judgments  were  not  a  defense  to  the  action  com- 
menced against  the  sheriff  for  not  returning  the  execution 
within  the  sixty  days.  (63  N.  Y.  258.)  On  the  second  ap- 
peal we  further  decided  that  the  attachments  might  be  given 
in  evidence  in  mitigation  of  damages,  and  while  they  remained 
as  existing  and  valid  process,  the  plaintiff  could  only  recover 
nominal  damages.  (69  N.  T.  546.)  The  case  has  been  tried 
and  decided  in  accordance  with  that  conclusion,  and  the  judg- 
ment must  be  affirmed  unless  the  facts  have  been  materially 
changed,  or  some  erroneous  ruling  upon  the  admission  or  rejec- 
tion of  evidence  has  occurred.  We  have  only  to  consider  the 
case  in  these  respects. 

The  first  ground  of  difference  suggested  is  that  it  now  ap- 
pears that  the  sheriff  did  not  make  a  valid  levy  under  the  exe- 
cution, whereas  our  last  decision  was  founded  upon  proof  tliat 
he  made  such  levy.  There  are  several  answers  to  this  sugges- 
tion. The  slieriff  claims  to  have  made  a  levy.  The  facts  appear 
to  be  that  he  entered  the  store  of  the  defendants  in  the  exe- 
cution, announced  to  them  that  he  levied  upon  the  stock  of 
goods  there  present,  indorsed  a  memorandum  of  the  levy  upon 
his  execution,  and  left  the  goods  in  charge  of  Butler,  one  of 
the  defendants.  There  was  enough  in  this  to  make  the  sheriff 
liable  as  a  trespasser,  if  not  protected  by  his  process,  and  quite 
enough  to  make  him  responsible  to  the  parties  interested  for 
the  value  of  his  levy.  {^Connah  v.  Hale^  23  Wend.  462 ; 
Camp  V.  Cha/mberlain^  5  Den.  198;  Barker  v,  Binninger^ 
14  N.  Y.  270.)  It  appears  further  that  liis  action  was,  at  least, 
sufficient  to  induce  the  debtors  in  the  execution  to  deposit  for 
the  sheriff's  indenmity  an  amount  of  mon^y  sufficient  for  his 
protection,  so  that  practically  he   holds  the  money  instead  of 
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the  goods.  This  statement  of  the  facts  deprives  of  all  its  force 
the  argument  founded  on  the  want  of  a  levy,  that  if  he  had 
done  his  duty  the  plaintiff  would  have  had  something  sub- 
stantial wherewith  to  pay  or  discharge  the  attachments.  The 
necessary  amount  is  provided;  it  is  within  the  reach  of 
the  sheriff,  and  it  came  as  the  result  of  his  levy.  But 
were  it  otherwise  it  would  not  affect  the  ground  of  our 
previous  decision  or  warrant  a  contrary  conclusion.  What  we 
then  held  was  that  while  the  attachments  remained  in  force  and 
operative  upon  the  plaintiff's  judgment,  they  were  insuperable 
barriers  to  her  right  to  receive  any  thi,ng.  She  suffers  no  dam- 
ages so  long  as  she  has  no  right  to  receive  the  fruits  of  the 
judgment.  It  is  wholly  immaterial  whether  the  sheriff  is  liable 
by  reason  of  not  having  returned  the  execution,  because  of  a 
neglect  to  levy,  or  on  account  of  the  actual  collection  and  re- 
ceipt of  the  money.  In  either  event  it  is  only  the  party  enti- 
tled to  receive  the  fund  who  has  suffered  the  actual  damage. 
The  sheriff  is  indeed  liable  to  somebody  on  one  or  more  of  the 
grounds  stated  ;  but  that  person  is  not  as  yet  the  plaintiff.  The 
reason  why  the  sheriff  does  not  pay  is  immaterial  so  long  as 
she  is  not  entitled  to  receive  the  pay.  She  is  not  harmed  by 
the  withholding  from  any  cause  of  an  amount  which  she  has 
no  right  to  receive.  Any  other  rule  would  nullify  the  force 
and  effect  of  the  attachments,  and  enable  her,  without  vacating 
process  apparently  valid,  to  circumvent  it.  Our  ruling,  there- 
fore, went  not  at  all  upon  the  particular  form  or  occasion  of 
the  sheriff's  liability,  but  without  reference  to  that  and  al- 
together upon  the  ground  that  only  nominal  damages  could  be 
claimed  by  one  not  entitled  as  yet  to  receive  any  thing  from 
the  sheriff. 

It  is  next  said  to  have  been  proven  that  upon  this  same  levy 
$100  had  been  paid  to  tlie  sheriff  by  the  attorneys  of  the  judg- 
ment debtors  wliich  were  not  levied  on  under  the  attachment. 
This  argument  admits  the  levy  by  the  sheriff  under  his  execu- 
tion, but  denies,  as  to  the  amount  in  question,  the  levy  by  virtue 
of  tlie  attachments.  It  does  not  appear  whether  this  sum  was 
paid  before  or  after  they  were  issued ;  but  that  is  not  material. 
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If  after,  the  levy  upon  the  judgment  held  it.  If  before,  and 
if  it  be  regarded  as  the  property  of  the  plaintiff,  disregarding 
the  aherifPs  claim  that  he  received  it  for  his  fees,  still  it  was 
held  by  the  attachment  issued  to  the  sheriff  commanding  him 
to  "  attach  and  safely  keep  the  property  of  the  plaintiff."  No 
formal  levy  or  notice  was  needed  where  the  property  was 
already  in  his  hands.  The  attachment  fastened  it  there,  and 
left  the  plaintiff  with  no  right  to  receive  it.  In  the  end  it  is 
of  course  to  be  accounted  for  to  the  person  or  persons  properly 
entitled,  but  that  result  cannot  be  reached  until  the  attachment 
suits  are  terminated.  We  do  not  forget  the  point  elaborately 
and  ably  argued  that  the  money  actually  collected  and  in  the 
sheriff's  hands  could  not  be  attached.  The  cases  in  Massachu- 
setts ( Wilder  v.  bailey,  3  Mass.  289 ;  Pollard  v.  Soss^  6  id. 
319)  are  ably  argued  and  have  been  approved  in  many  of  the 
States.  But  the  rule  has  not  been  adopted  in  this  State ;  was 
questioned  in  Dunlop  v.  PcUterson  Fire  Ins.  Co.  (74  N.  Y. 
145),  and  the  right  to  attach  a  fund  in  the  custody  of  an  officer 
of  Ihe  court  sustained ;  and  if  adopted  by  us  would  graft  ujwn 
the  enactment  of  the  legislature  an  exception  which  that  body 
has  not  seen  fit  to  make.  (Code,  §  231.)  Indeed  the  line  of 
argument  adopted  in  the  cases  referred  to  is  better  adapted  to 
affect  the  judgment  of  those  who  make  the  laws  than  that  of 
those  whose  duty  ends  with  their  interpretation.  The  same 
considerations  equally  affect  the  further  contention  that  judg- 
ment debts  are  not  liable  to  attachment.  The  counsel  concedes 
that  they  are  fairly  embraced  within  the  language  of  the  Code 
(§  235),  but  invokes  an  interpretation  founded  upon  public 
policy.  It  would  be  a  precedent  dangerous  and  unjustifiable 
if  we  should  assume  the  right  to  warp  a  plain  and  imambiguous 
statute  to  suit  our  notions  of  public  policy. 

A  question  is  raised  as  to  two  of  the  judgments  which  were 
rendered  for  costs  on  appeals.  It  is  insisted  that  they  were 
not  affected  by  the  attachments,  because  of  the  precedence  of 
the  attorney's  lien.  But  that  question  is  not  here.  Until  such 
a  lien  is  asserted  by  the  party  entitled  to  it  the  judgments  are 
the  property  of  the  plaintiff.     The  sheriff  could  not  treat  them 
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Otherwise,  nor  can  the  court.  Without  notice  of  the  claim  the 
lien  cannot  be  enforced.  (McM^tin  v.  Hawks^  15  Johns.  406 ; 
Acherman  v.  Ackermatby  14  Abb.  234 ;  Crocker  on  Sheriffs, 
§  283.)  There  was  no  offer  to  prove  such  notice,  nor  any  at- 
tempt to  enforce  the  lien  by  the  party  entitled.  The  attorney 
only  could  do  it,  for  with  him  alone  was  the  right. 

The  plaintiff  offered  to  prove  that  "  there  was  a  conspiracy 
between  the  three  attachment  creditors  and  the  judgment 
debtors  and  the  sheriff,  by  which  these  attachments  should  be 
issued  for  the  purpose  of  preventing  the  collection  of  plaintiff's 
judgments."  The  offer  was  excluded,  and  we  think  properly. 
The  learned  counsel  for  the  plaintiff  argues  in  support  of  his 
offer  as  if  it  was  an  effort  to  prove  the  attachments  fraudulent 
and  void.  No  such  suggestion  was  made.  The  proposition 
was  simply  to  sliow  a  conspiracy  to  accomplish  a  perfectly  law- 
ful purpose.  The  attachments  were  issued  for  the  purpose  of 
preventing  the  collection  by  plaintiff  of  her  judgments.  There 
can  be  no  dispute  about  tliat.  It  needed  no  further  evidence 
to  settle  that  question.  "Such  is  the  very  object  of  the  attach- 
ment and  the  precise  purpose  of  the  law  in  permitting  it  to 
issue.  The  sole  point  of  the  offer  is  that  the  parties  conspired 
to  do  what  the  law  authorizes.  The  act  is  neither  better  nor 
worse  for  the  conspiracy.  It  is  said  it  was  a  scheme  to  "  nullify 
a  valid  process  of  the  court ; "  but  if  so  it  was  done  by  another 
"  valid  process  of  the  court ; "  an  event  not  at  all  of  uncom- 
mon occurrence.  The  authorities  cited  on  behalf  of  the  re- 
spondent, though  scarcely  needed,  fully  sustain  this  view  of 
the  question.  {Mclntyre  v.  Mancivs^  16  Johns.  600 ;  Place 
V.  Minstet*,  65  N.  Y.  95 ;  2  Addison  on  Torts,  740.) 

That  the  judgment  debtor  was  also  one  of  the  attaching 
creditors  is  a  fact  pressed  upon  our  attention.  It  is  a  fact  m 
the  case.  The  question  asked  is  whether  it  is  allowable.  We 
are  unable  to  see  why  it  is  not.  The  law  which  permits  the 
issue  of  such  attachment  awards  it  to  all  creditors  who  bring 
themselves  within  its  provisions.  By  what  right  can  we 
assume  to  draw  distinctions  and  withhold  the  privilege  given 
to  all  from  particular  classes  or  persons  ?    The  plaintiff  is  bent 
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upon  procuring  from  Butler  and  liis  partners  a  debt  which 
they  owe  her.  They  are  equally,  bent  upon  compelling  her  to 
pay  a  debt  which  they  insist  she  owes  them.  ShaU  we  lend 
to  her  the  power  of  the  law,  and  withhold  it  from  them  ?  The 
learned  counsel*  argues  that  mischief  will  result  because  debtors 
will  procure  attachments  to  be  levied  upon  the  debts  which 
they  owe  and  are  in  process  of  collection.  But  an  attachment 
in  such  a  case  implies  a  debt  due  from  the  plaintiff  in  the 
judgment  attached  which  can  serve  as  the  basis  of  its  issue. 
If  such  a  debt  is  due  the  remedy  works  no  wrong.  If  it  is 
not  due,  the  plaintiff  has  ample  opportunity  to  resist  it  in  the 
courts. 

It  is  finally  said  that  the  surplus  of  the  tliree  judgments 
over  and  above  the  amounts  claimed  in  the  attachments  should 
have  been  awarded  to  the  plaintiff.  We  may  suppose,  but 
cannot  know,  that  there  will  be  such  surplus.  How  long  the 
attachment  suits  will  continue  before  a  final  determination ; 
how  much  of  interest  and  costs  will  accumulate  upon  the  debt, 
it  is  impossible  to  foresee.  It  is  a  suflScient  answer,  however, 
to  say  that  by  the  attachments  the  sheriff  is  required  to  safely 
keep  so  much  of  the  property  as  will  satisfy  the  attachment 
demands  with  costs  and  expenses.  (Code,  §  232 ;  new  Code, 
§  641.)  He  has  the  right  to  a  reasonable  judgment  as  to  the 
amount  to  be  so  held.  He  is  responsible  to  both  parties  for 
the  exercise  of  a  sound  and  reasonable  discretion  in  performing 
his  duty.  The  plaintiff  has  no  authority  to  dictate  the  extent 
of  the  levy,  any  more  than  the  defendant  has  to  limit  it. 
{JFUzgerald  v.  Bldke^  42  Barb.  513.)  There  is,  therefore,  no 
ground  upon  which  the  claim  can  be  rested  of  a  right  to  re- 
cover in  this  action  a  supposed  or  probable  surplus. 

It  does  not  occur  to  us  that  any  serious  questions  raised  on 
the  argument  remain  to  be  considered.  We  are  unable  to  see 
that  the  case  is  materiaUy  changed  from  its  situation  at  the 
time  of  our  former  decision. 

The  judgment  should  be  affirmed  with  costs. . 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  John  Cohafobd,  Bespondent,  v.  James  E. 

DuTOHEBy  SherifE,  etc.,  Appellant. 

The  proyision  of  the  State  Gonstitation  (art.  6,  §26),  declaring  that  '*  conrte 
of  Special  Sessions  shall  have  such  jurisdiction  of  offenses  of  the  grade  of 
misdemeanors  as  may  be  prescribed  by  law  "  is  not  limited  to  offenses 
of  the  grade  specified,  created  by  statute  after  the  adoption  of  that  pro- 
vision ;  it  includes  as  well  all  such  offenses  existing  by  statute  at  that 
time,  including  petit  larceny. 

The  said  provision  also  was  intended  to  confer  authority  upon  said  courts 
as  they  were  then  or  might  thereafter  be  constituted  by  statute  and 
without  regard  to  the  question  whether  or  not  they  were  authorized  to 
summon  and  impannel  a  common-law  jury. 

The  provision,  therefore,  of  the  act  of  1879  (chap.  890,  Laws  of  1879),  giv. 
ing  to  courts  of  Special  Sessions,  except  in  the  cities  of  New  York  and 
Albany,  exclusive  jurisdiction  to  hear  and  determine  in  the  first  instance 
"  charges  for  petit  larceny  not  charged  as  a  second  offense,"  is  constitu- 
tional and  valid,  and  said  courts  can  alone  now  try  the  offenses  spedfied. 

The  Supreme  Court  has  no  power  to  let  to  bail  one  charged  with  such  an 
offense. 

The  People  ex  rel.  Gomaford  v.  IhUcher  (20  Hun,  241),  reversed. 

(Submitted  December  7, 1880 ;  decided  December  21,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  10, 
1880,  afBrming  an  order  of  Special  Terra,  admitting  the  relator 
to  bail.     (Reported  below,  20  Hun,  241.) 

The  relator  was  in  the  custody  of  defendant,  the  sheriff  of 
the  county  of  Dutchess,  by  virtue  of  a  commitment  from  the 
recorder  of  the  city  of  Poughkeepsie,  upon  a  charge  of  petit 
larceny  not  charged  as  a  second  offense.  The  relator  offered 
to  give  bail  but  the  recorder  refused  to  accept  it  and  held  him 
for  trial  on  said  charge.  The  relator  thereupon  procured  a 
writ  of  hdbeoB  corpus  and  was "  brought  before  a  justice  of  the 
Supreme  Court,  when  he  offered  to  give  bail  to  appear  at  the 
next  court  having  cognizanqe  of  the  offense.  The  said  justice 
ordered  that  he  be  allowed  to  enter  into  a  recognizance  in  a 
sum  specified,  and  he  having  so  done  and  the  surety  having 
been  approved,  ordered  his  discharge  from  custody. 
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WzUia/m  R.  Woodin  for  appellant.  Chapter  390,  Laws  of 
1879,  conferring  on  courts  of  Special  Sessions  exclusive  juris- 
diction in  the  first  instance  to  hear  and  determine  certain  crimes 
and  offenses  therein  mentioned,  is  constitutional  and  valid. 
{People  V.  HansoTriy  61  Barb.  619;  Deviney  plairUiff  m error ^ 
V.  People,  20  Hun,  98 ;  People  ex  rd.  Comeiford,  id.  241 ;  N. 
Y.  State  Constitution,  art.  1,  §  6 ;  id.,  art.  6,  §  26.)  In  the 
ease  of  a  subsequent  statute,  if  the  latter  was  clearly  intended  to 
prescribe  the  only  rule  that  should  govern  in  the  case  provided 
for,  it  repeals  the  former  one.  {Dexter  <&  Limerick  PlcmJc 
jRoad  V.  AUeriy  16  Barb.  15.)  A  special  act,  passed  subse- 
quently to  the  Revised  Statutes,  is,  so  far  as  it  conflicts  there- 
with, virtually  a  repeal  pro  tanto.  (  Ward  v.  Wellington,  30  N. 
Y.  218.)  A  subsequent  statute,  inconsistent  with  a  former  one, 
repeals  it  by  implication.  {Hartrrum  v.  New  York,  61  How. 
Pr.  351 ;  People  v.  BrooByn,  69  N.  Y.  605  ;  EosceUun*  Petro- 
leum Co.  V.  Emhwry^  67  Barb.  261.) 

Ahram  «/.  Hose  for  respondent.  The  jury  meant  by  sec- 
tion 2  of  article  1  of  the  Constitution,  is  a  common-law 
jury  of  twelve  men.  {HiU  v.  People,  20  N.  Y.  369 ;  Wyne- 
hamer  v.  People, .  13  id.  378,  456,  457.)  Chapter  390,  Laws 
of  1879,  is  in  conflict  with  section  2  of  article  1  of  the  Consti- 
tution. {People  V.  Devvne,  27  N.  Y.  Sup.  Ct.  98 ;  People 
V.  Toynbee,  20  Barb.  210.)  Any  law  which  takes  from  a  per- 
son accused  of  a  crime  (which  in  1848  was  triable  by  a  common- 
law  jury)  the  right  of  election  to  be  tried  by  such  jury  is  un- 
constitutional and  void.  {People  v.  Johnson,  2  Parker,  322 ; 
People  V.  Kennedy,  id.  312;  People  v.  Carroll,  3  id.  22; 
Wynekamer  v.  People,  13  N.  Y.  378.) 

MiLLEB,  J.  The  relator,  after  an  examination  before  the 
magistrate  upon  the  charge  of  petit  larceny  and  his  decision 
that  the  offense  had  been  committed  by  the  relator,  offered  to 
give  bail  for  his  appearance  at  the  next  court  having  cogni- 
zance of  the  offense.  This  having  been  refused,  and  the  re- 
lator having  been  held  for  trial  by  the  officer  for  the  offense 
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chained,  he  sued  ont  a  writ  of  habeas  corpus  before  a  justice 
of  the  Supreme  Court,  and  after  a  hearing  the  justice  decided 
that  the  relator  be  allowed  to  enter  into  a  recognizance,  and 
having  done  bo  discharged  him  from  custody. 

Upon  these  facts  the  question  arises,  whether  the  officer  who 
issued  the  warrant  had  jurisdiction  to  tiy  the  accused.  Such 
right  is  claimed  by  virtue  of  chapter  390  of  the  Laws  of  1879, 
which  provides  that  "  courts  of  Special  Sessions,  except  in  the 
city  of  Albany  and  in  the  city  and  county  of  New  York,  shall, 
in  addition  to  the  powers  possessed  by  them,  have  also  exclusive 
jurisdiction  in  the  first  instance  to  hear  and  determine  the  fol- 
lowing cases :  1.  Charges  for  petit  larceny  not  charged  as  a 
second  offense."  This  enactment,  on  its  face,  is  sufficiently 
broad  to  authorize  any  court  of  Special  Sessions  to  try  an 
offender  for  the  crime  charged  against  the  relator,  and  unless 
there  is  some  difficulty  in  the  way,  the  right  is  clear  and  be- 
yond any  question. 

It  is  claimed  that  the  act  cited  is  in  conflict  with  section  2, 
article  1  of  the  Constitution,  which  declares  that  "  the  trial 
by  jury,  in  all  cases  in  which  it  has  heretofore  been  used,  shall 
remain  inviolate  forever."  The  trial  by  jury  referred  to  evi- 
dently means  a  trial  by  a  common-law  jury  of  twelve  men, 
within  the  principle  laid  down  by  the  decisions  of  the  courts 
of  this  State  in  HiU  v.  The  People  (20  N.  Y.  363),  and  Wyne- 
hamer  v.  The  People  (13  id.  378).  Such  was  no  doubt  the 
law  prior  to*  the  amendment  of  section  26  of  article  6  of  tlie 
Constitution,  which  declares  that  "  Courts  of  Special  Sessions 
shall  have  such  jurisdiction  of  offenses  of  the  grade  of  misde- 
meanor as  may  be  provided  by  law."  Prior  to  this  amend- 
ment the  statute  cited,  so  far  as  it  confers  exclusive  jurisdic- 
tion, would  be  a  violation  of  section  2  of  article  1  of  the 
Constitution,  and  the  amendment  of  section  26  of  article  6 
was  no  doubt  designed  to  invest  the  legislature  with  authority 
to  confer  upon  courts  of  Special  Sessions  full  and  exclusive 
jurisdiction  in  this  class  of  cases  which  it  was  held  not  to  pos. 
sess  under  the  decisions  of  the  courts ;  and  it  must  be  regarded 
as  a  modification  and  a  restriction  of  the  limitation  of  power 
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whicli  was  lield  to  exist  by  virtue  of  section  2  of  article  1,  in 
respect  to  offenses  of  the  character  specified.  The  act  of  1879 
was  passed  in  conformity  with  the  amendment  referred  to, 
and  petit  larceny  is  an  offense  of  tlie  same  grade  as  a  misde- 
meanor within  its  terms  and  embraced  within  its  spirit  and 
meaning. 

The  counsel  for  the  relator  insists  that  the  provision  of  the 
Constitution  (§  26,  supra)  must  be  construed  to  mean  only 
such  offenses  as  are  created  by  statute  after  the  adoption  of 
the  amendment.  There  is,  we  think,  no  ground  for  thus  re- 
stricting its  interpretation,  and  it  is  broad  and  comprehensive 
enough  to  include  all  misdemeanors  existing  by  statute  at  the 
time  of  its  adoption,  as  well  as  such  as  might  afterward  be 
created  by  law.  It  clearly  comprehends  all  misdemeanors  for 
which  provision  is  made  by  law,  including  petit  larceny,  and 
the  act  of  1879  confers  exclusive  jurisdiction  to  try  that  class 
of  offenses.  The  views  we  have  expressed  are  supported  by 
the  decision  of  the  Supreme  Court  in  The  People  v.  Rawson 
(61  Barb.  619).  In  that  case  the  question  now  considered  was 
presented  under  an  act  of  the  legislature  giving  courts  of 
Special  Sessions  in  the  county  of  Monroe  exclusive  power  to 
hear,  try  and  determine  cases  of  petit  larceny ;  and  it  was  held 
that  petit-  larceny  was  within  the  meaning  of  section  26  of 
article  6  of  the  Constitution,  and  the  act  of  the  legislature  was 
valid.  The  subject  is  discussed  in  an  able  opinion  by  John- 
son, J.,  and  but  little  if  any  thing  can  be  added  to  the  views 
expressed,  which  contain  a  sound  exposition  of  the  law. 

In  Devine  v.  Hie  People  (20  Hun,  98),  the  same  question 
is  considered  and,  the  same  result  reached  by  a  majority  of 
the  court,  although  in  that  case  the  conviction  was  reversed  upon 
another  ground.  In  a  dissenting  opinion  of  one  of  the  judges, 
it  is  held  that  where  the  Constitution  permits  jurisdiction 
of  misdemeanors  to  be  given  to  courts  of  Sessions,  it  must 
be  construed  so  as  not  to  take  away  the  right  of  the  accused 
in  such  courts  to  be  tried  by  a  common-law  jury  in  cases  where 
such  trial  was  used  at  the  adoption  of  the  Constitution.  We 
think  the  amendment  cited,  and  the  provision  as  to  the  right 
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to  a  jury  trial  are  entirely  harmonious,  and  when  the  Consti- 
tution conferred  authority  upon  courts  of  Special  Sessions  to 
try  misdemeanors,  it  meant  the  courts  in  question,  as  they 
were  and  might  be  constituted  by  the  legislature,  whether 
they  authorized  a  jury  of  six  or  otherwise.  The  provision  of 
the  Constitution  as  to  a  jury  trial  can  have  full  scope  and 
force  by  applying  it  to  cases  where  trials  are  had  in  a  court 
of  record,  while  the  amendment  can  apply  to  cases  of  a  lower 
grade  where  the  offense  is  not  a  felony.  Both  provisions  are 
tlius  made  entirely  harmonious,  and  if  it  was  intended  that 
the  courts  of  Special  Sessions  to  which  jurisdiction  was  given 
should  be  such  as  had  authority  to  summon  and  impanel  a 
common-law  jury,  it  is  but  reasonable  to  suppose  that  such  a 
provision  would  have  been  inserted  in  the  amendment.  The 
evident  purpose  of  tlie  act  was  to  relieve  the  higher  courts 
from  the  burden  of  trying  trivial  offenses,  and  to  leave  this  class 
of  cases  to  local  magistrates  in  the  vicinity  where  the  offense 
was  conmiitted.  Prior  to  its  adoption  the  accused  party  had 
a  right  to  be  tried  before  the  officer  holding  the  Special  Ses- 
sions, and  to  a  jury,  if  he  desired,  or  to  give  bail  for  his  appear- 
ance, according  to  the  provisions  of  2  R.  S.  702,  §  27,  at  the 
next  sitting  of  a  competent  court  in  the  county  where  the 
case  might  be  presented  to  a  grand  jury,  and  an  indictment 
found  if  authorized  by  the  testimony  upon  which  the  accused 
might  be  tried  before  a  jury  in  accordance  with  the  Constitu- 
tion. This  is  done  away  with  by  the  amendment  and  the  act 
of  1879,  and  the  Special  Sessions  alone  can  now  proceed  and 
try  the  offender  as  already  indicated.  Besides  what  has 
been  remarked  as  to  the  effect  of  the  amendment,  it  should  not 
be  overlooked  that  it  was  held  in  the  case  of  The  People  ex 
reL  Murray  v.  JtMtioee  (74  N.  T.  406),  that  the  constitutional 
provision  giving  a  party  a  right  of  trial  by  juiy  does  not  ap- 
ply to  the  petty  offenses  triable  before  a  court  of  Special  Ses- 
sions. It  is  thus  settled  by  authority  that  the  right  to  a  com- 
mon-law jury  does  not  exist  in  any  such  case.  The  power  to 
let  to  bail  in  such  a  case  would  be  inconsistent  with  the  pur- 
pose of  the  amendment  and  the  act  cited,  and  cannot  be  upheld. 
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The  order  of  the  General  Tenu  most  be  reversed,  and  the 
proceedings  remitted  to  the  recorder  with  directions  to  proceed 
and  try  the  prisoner. 

All  concnr. 

Order  reveiBed,  and  ordered  accordingly. 


GusTAv  E.  Spabmak,  an  Infant,  by  Gnardian,  etc.,  Appellant, 

V.  John  Ksim,  Respondent 

The  fact  that  there  are  allegationa  of  fraudulent  representations  In  a  plead- 
ing does  not  necessarily  fix  the  character  of  the  action  as  one  ex 
delicto. 

PlaintifTs  complaint  alleged  in  snbstance  that  he  is  an  infant ;  that  in- 
duced hj  false  And  exaggerated  representations  of  the  defendant  as  to 
the  profitable  natare  of  his  business,  to  wit,  **  that  it  would  yield  large 
profits/'  he  was  induced  to  become  a  partner,  and  invested  $1,000  therein  ; 
that  becoming  satisfied  of  the  falsity  of  the  representations,  he  de- 
manded his  money  back,  which  was  refused,  and  he  asked  judgment  for 
the  amount.  The  only  representation  proved  on  the  trial  was  '*  that  it 
was  a  good  paying  business."  The  plaintiff  was  nonsuited  on  trial,  on 
the  ground  that  the  cause  of  action  stated  in  the  complaint  was  in  tort. 
Held,  error ;  that  the  allegations  of  the  complaint  made  a  good  cause 
of  action  on  contract,  as  the  agreement  of  partnership  was  one  an  infant 
could  avoid,  and  having  done  so,  plaintiff  was  entitled  to  recover  back 
his  money,  less  what  he  had  received  from  the  partnership. 

(Argued  December  7,  1880 ;  decided  December  21, 1880.) 

Appeal  from  judgment  of  the  General  Term  ot  the 
Superior  Court  of  the  city  of  New  York,  in  favor  of  defend- 
ant, entered  upon  an  order  made  Angust  1,  1878,  overruling 
plaintifTs  exceptions,  and  directing  judgment  on  an  order  di&- 
missing  plaintiff's  complaint  on  triaL 

The  body  of  the  complaint  in  this  action  is  as  follows : 

"  I.  That  the  plaintiff  is  an  infant  under  the  age  of  twenty* 
one  years. 
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"  II.  That  on  the  5th  day  oi  October,  A.  D.  1874,  at  said 
city  of  New  York,  upon  application  duly  made  on  hie  behalf, 
the  said  Chas.  J.  Nehrbas  was,  by  an  order  of  this  court,  duly 
appointed  the  guardian  of  the  plaintiff  for  the  purposes  of  this 
action. 

"  III.  That  on  or  about  the  Ist  day  of  July,  A.  D.  1874, 
the  said  defendant,  by  means  of  false  representations,  obtained 
from  said  plaintiff  the  sum  of  $1,000,  to  be  invested  in  a  cer- 
tain artistic  decorating  business  which  said  defendant  falsely 
represented  would  yield  large  profits,  but  on  the  contrary  said 
business  is  and  has  been  ever  since  said  1st  day  of  July,  A.  D. 
1874,  constantly  losing  money,  and  furthermore  said  defend- 
ant is  appropriating  whatever  profits  may  be  and  are  realized, 
to  his  own  use  and  benefit,  to  the  great  damage  and  injury  of 
the  plaintiff. 

"  IV.  That  relying  upon  such  representations  on  the  part 
of  the  defendant,  the  plaintiff  did  on  or  about  said  1st  day  of 
July,  1874,  pay  over  to  said  defendant,  at  his  instance  and  re- 
quest, said  sum  of  $1,000  for  the  purposes  of  said  business. 

"V.  Plaintiff  also  shows  that  between  about  June  11, 1874, 
and  about  July  1,  1874,  said  plaintiff,  at  the  request  of  the  de- 
fendant, lent  and  advanced  unto  such  defendant,  and  also  to 
and  for  his  use  by  payments  to  other  parties  at  his  instance, 
divers  sums  of  money,  viz.,  altogether  about  $401.95,  upon 
condition  that  the  same  should  be  repaid  upon  demand,  but  the 
defendant  has  wholly  failed  to  repay  the  same  though  payment 
thereof  has  been  duly  demanded ;  and  that  said  amount  of 
money,  so  lent  and  advanced-  and  paid  out,  as  aforesaid,  was 
thereafter,  upon  the  formation  of  such  partnership,  allowed  by 
the  defendant  as  part  of  such  $1,000  contributed  as  herein 
above  mentioned,  and  constitutes  a  portion  of  the  same. 

"  VI.  That  the  plaintiff,  upon  ascertaining  the  falsity  of  the 
representations  made  by  defendant  as  aforesaid,  and  before  the 
commencement  of  this  action,  has  demanded  a  return  to  him, 
plaintiff,  of  the  aforesaid  $1,000  by  the  defendant,  who,  how- 
ever, utterly  refused  so  to  do,  and  still  so  refuses. 

<^  Wherefore  the  plaintiff  asks  judgment  against  said  defend- 
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ant,  for  the  sum  of  $1,000,  with  interest  thereon  from  the  1st 
day  of  July,  A.  D.  1874,  besides  the  costs  of  this  action." 

On  the  trial,  plaintiff  proved  the  allegations  of  the  com- 
plaint as  to  infancy,  the  loan  of  money,  the  formation  of  the 
partnership  and  his  investment  therein  of  the  sum  claimed, 
and  the  demand  for  the  return  of  the  same  and  refusal.  The 
only  representation  of  defendant  inducing  the  arrangement 
proved  was  that  the  business  was  a  good  paying  business.  It 
appeared  also  that  plaintiff  received  from  the  business  $112.69, 
which  he  offered  to  deduct  from  the  sum  advanced  by  hina. 

At  the  close  6f  plaintiff's  evidence  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint  on  the  ground  that  the 
representations  complained  of,  admitting  them  to  be  false,  were 
simply  expressions  of  opinion,  and  so  not  false  representations 
in  the  legal  acceptation  of  the  term.  The  motion  was  granted, 
to  which  plaintiff's  counsel  duly  excepted.  Exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  General  Term. 

WiUicmi  F.  Pitshke  for  appellant.  The  complaint  is 
on  contract  and  not  ex  delicto.  {Read  v.  Lwrnhert^  10 
Abb.  [N.  S.]  428, 438 ;  Mamrh  v.  M(yr&wood,  6  Sandf .  657  ; 
KeteUas  v.  My^s,  19  N.  Y.  231,  233 ;  Byxbie  v.  Wood,  24 
id.  607,  612 ;  Veeder  v.  Cooley,  2  Hun,  74.)  An  adult  cannot 
draw  in  an  infant  to  experiment  on  such  infant's  money  in 
changing  and  enlarging  the  adult's  business  without  liability. 
{Kline  V.  I! Awjourefuoi,  2  Paige,  419 ;  MiUa/rd  v.  Hewlett,  19 
Wend.  301 ;  Chapin  v.  Shaf&r,  49  N.  T  407 ;  Badger  v. 
Phmney,  15-  Mass.  359 ;  Whitma/rsh  v.  HaU,  3  Denio,  376 ; 
Stafford  v.  Boof,  9  Cow.  626  ^  Bod  v.  Mix,  17  Wend.  119  ^ 
Stoite  V.  PloMted,  43  N  H.  418.)  The  right  of  rescission  is 
absolute  and  unconditional.  Restoration  of  adult  to  his  former 
position  is  not  a  prerequisite.  {Chreen  v.  Oreen,  4  N.  Y. 
Weekly  Dig.  570  [decided  May  22,  1877] ;  69  K  Y.  656 ; 
Reaih  v  St&vena,  48  N.  H.  252.)  An  infant  may  be  a  co- 
partner (though  not  liable  for  losses)  and  be  entitled  to  the 
benefits  resulting  from  the  partnership.  But  such  contract  is 
voidable  by  him  at  pleasure.    {Ooode  v.  Ha/rrieony  6  Bam.  & 
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Aid.  158,  159;  Simpson's  "Law  of  Infants,"  44,  45;  Corpe 
V.  Overton^  10  Bing.  252;  Everett  v.WUkinSy  29  L.  Times 
Rep.  [N.  S.]  846 ;  Van  WinUe  v.  Ketcham^  3  Caines,  323 , 
Houaten  v  Cooper y  3  N.  J.  Law  Rep.  [2  Penn.]  431.)  A 
cause  of  action  is  not  necessarily  ex  delicto  because  of  the 
avennent  of  "  false  representations."  {Jioss  v.  Terry^  63  N. 
Y.  614 ;  Ereer  v.  Denton^  61  id.  492, 495 ;  Ha/rway  v.  Mayor ^ 
1  Hun,  629,  630,  631 ,  Byxbie  v.  Wood,  24  K  Y.  607,  612.) 
The  question  of  fraud  became  immaterial  on  proof  of  infancy, 
which  gives  plaintifi  a  right  of  recovery  {Corpe  v.  Overtoriy 
10  Bing.  252;  EvereU  y.Wilkins,  29  Law  Times  [N.  S.],  846 ; 
JV.  T.  Ice  Co.  V.  iT.  W.  Ins.  Co.,  23  N.  Y.  359;  Poor 
V.  OuUfordy  10  id.  276.)  Although  a  complaint  contains 
assertions  of  fraud  the  action  may  be  still  ex  contractu. 
{Graves  v.  WaitCy  59  N.  Y.  156;  Chreent/ree  v.  liosenstockj 
61  id.  583,  589 ;  Vilmar  v.  SchaUy  id.  564.)  For  a  mistaken 
belief  as  to  the  profitableness  of  the  transaction,  an  infant 
may  rescind  to  get  back  his  money  from  defendant  if  the 
belief  was  kindled  by  defendant.  {Smith  v.  Mackliny  4  Lans. 
41,  44,  45 ;  Taylor  v  SccmUe,  3  Hun,  301,  303 ;  Bud  v. 
Boughton,  2  Denio,  91 ;  Swell's  Lead.  Cas.  on  Infaticy,  126.) 

Leonard  E.  Curtis  for  respondent.  The  gravamen  of  the 
cause  of  action  averred  in  the  complaint  is  false  representa- 
tions, and  as  no  false  representations  have  been  proved,  even 
if  the  evidence  should  disclose  a  good  cause  of  action,  the  com- 
plaint must  be  dismissed  because  its  essential  allegations  have 
not  been  proven.  {Ga^sfper  v.  Adams,  28  Barb.  441 ;  KeUey  v. 
Western,  2  N.  Y.  506.)  The  statement  made  by  the  defend- 
ant that  the  business  would  pay  largely  was  a  mere  expression 
of  opinion  and  was  not  a  false  representation.  (2  Pars,  on 
Oont.  [5th  ed.]  778 ;  Collms  v.  Evams,  D.  &  M.  669 ;  Toung 
V.  CovelZy  8  Johns.  20 ;  Tryon  v.  Whitmarsh,  1  Mete.  9.) 
The  infancy  of  the  plaintiff  does  not  help  him  because  an  in- 
fant cannot  recover  money  advanced  on  a  voidable  contract, 
unless  it  was  obtained  from  him  by  fraud.  (1  Parsons  on  Con- 
tracts [5th  ed.],  322 ;  Aldrich  v.  Abrahams,  3  N.  Y  Leg.  Obs. 
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128.)  This  was  an  executed  contract,  and  even  if  it  be  con- 
ceded that  the  money  was  paid  to  the  defendant,  plaintiff  can- 
not recover  it  without  restoring  the  consideration.  {Bartholo- 
mew V.  Fvrm&m/yre^  17  Barb.  428 ;  Oay  v.  lAmngston^  2  Bosw. 
267 ;  2  Kent's  Com.  240 ;  Ex^pwrte  Laylar,  8  DeG.,  M.  &  G. 
254;  Corpe  v.  Overton^  10  Bing.  253;  Holmes  v.  Blogg^  8 
Taunt.  508.) 

FmoHy  J.  The  plaintiff  was  nonsuited  upon  the  ground 
that  the  cause  of  action  stated  in  his  complaint  was  for  a  tort 
and  rested  upon  allegations  that  his  money  was  obtained  from 
him  by  the  false  and  fraudulent  representations  of  the  defend- 
ant. If  that  is  the  true  and  only  proper  construction  of  the 
complaint  the  nonsuit  was  right,  for  no  false  representations 
as  to  facts  were  either  alleged  or  proved.  Those  alleged  were 
only  that  the  artistic  decorating  business,  into  which  the  plaint- 
iff was  invited  to  put  his  capital,  "  would  yield  large  profits," 
and  the  only  representation  proved  was  "  that  it  was  a  good 
paying  business."  The  representations  were  promissory  and 
matter  of  opinion,  and  had  respect  to  the  developments  of  the 
future.  There  was  nothing  in  them  on  which  to  found  an 
action  eoo  deUcto. 

But  we  do  not  think  that  is  a  just  or  proper  construction  of 
the  complaint.  It  alleges  no  facts  to  sustain  an  action  for  a 
tort,  but  does  allege  facts  sufficient  to  sustain  an  action  on  con- 
tract. Its  allegations  are  these :  that  the  plaintiff  is  an  infant ; 
that  he  loaned  and  advanced  to  the  defendant  various  sums  of 
money,  amounting  to  $401.95;  that  thereafter  defendant,  by 
false  and  exaggerated  representations  of  the  profitable  nature 
of  his  busin  ;ss,  induced  the  plaintiff  to  become  his  partner ; 
that  plaintiff  was  thereby  induced  to  agree  to  put  $1,000 
as  capital  into  the  business ;  that  he  did  so  by  allow- 
ing the  previous  loan  to  be  applied  on  his  share  of  capital,  and 
paying  the  balance  in  cash;  that,  becoming  satisfied  of  the 
fiilsity  of  the  representations,  he  demanded  his  money  back, 
which  was  refused;  wherefore  he  demands  judgment  for 
$1,000.  These  allegations  make  a  good  cause  of  action 
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on  contract.  The  pleader  may  not  have  bo  intended,  and 
he  is  certainly  MTong  in  insisting  that  the  mere  numbered 
paragraphs  of  his  complaint  were  so  many  separate  counts  or 
causes  of  action.  But  there  is  one  and  only  one  cause  of  action 
stated  in  the  complaint.  It  fails  to  furnish  ground  for  a  recovery 
in  tort,  but  does  furnish  facts  to  sustain  an  action  on  contract. 

Almost  all  of  the  contracts  of  an  infant  are  voidable  and  liar 
ble  to  be  rescinded.  This  contract  was  of  that  character. 
{MiUa/rd  v.  Hewletty  19  Wend.  301 ;  Chapm  v.  Shafer^  49 
N.  Y.  407 ;  Bool  v.  Mix,  17  Wend.  119 ;  Stafford  v.  Roof,  9 
Cow.  626 ;  Goods  v.  Harrison,  5  Bam.  &  Aid.  169 ;  Corpe  v. 
Overton,  10  Bing.  252 ;  Green  v.  Green,  69  N.  T.  553.)  The 
infant  avoided  it  as  he  had  a  right  to  do.  The  proof  shows 
that  he  had  received  no  benefit  from  it  except  the  sum  of 
$112.69,  which,  on  the  trial,  he  said  had  been  paid  him  out  of 
the  business,  and  which  he  offered  to  restore  by  deducting  it 
from  his  claim,  and  ^king  judgment  only  for  the  balance  with 
interest.  He,  therefore,  both  alleged  and  proved  a  good  cause 
of  action  on  contract.  That  there  were  allegations  of  fraudu- 
lent representations  in  the  complaint  does  not  of  necessity  fix 
the  character  of  the  action.  Thus,  it  was  held  in  Veeder  v. 
Codey  (2  Hun,  74)  that  where  the  complaint  was  sufliciently  sus- 
tained by  the  testimony,  it  was  not  enough  to  authorize  a  nonsuit 
if  a  cause  of  action  was  otherwise  set  forth,  that  it  contained  an 
allegation  suited  to  an  action  ex  delicto.  And  in  Byxbie  v. 
Wood  (24  N.  Y.  607),  it  was  decided  that  a  complaint  under 
the  Code,  stating  false  representations  of  defendant  by  which 
the  plaintiff  was  induced  to  pay  him  money,  does  not  neces- 
sarily stamp  the  action  as  one  in  tort.  To  the  same  purport 
are  other  authorities.  {Neftd  v.  Hgktstone,  77  N.  Y.  96 ; 
Boss  V.  Terry,  63  id.  614;  Freer  v.  Denton,  61  id.  492; 
Graves  v.  Wanie,  59  id.  156.)  It  follows,  therefore,  that  the 
nonsuit  was  erroneous  and  the  plaintiff's  exception  thereto  well 
founded. 

The  judgment  should  be  reversed ;  new  trial  granted ;  costs 
to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Jambs  B.  HATfrEs,  Bespondent,  v.  Jakes  H.  Eudd,  Ap- 
pellant. 

Where  a  person  has  voluntarilj,  ».  e,,  without  the  coercion  of  force  or 
threats,  given  his  promissory  note  to  compound  a  crime,  and  has  been 
compelled  to  pay  the  same,  it  having  been  transferred  to  a  bona  fidt 
holder  for  value  before  maturity,  he  cannot  maintain  an  action  against 
the  one  to  whom  the  note  was  so  given  to  recover  back  the  moneys  paid. 

As  to  whether  one  who  aids  In  doing  a  criminal  act  can,  under  any  cir- 
cumstances, have  an  action  to  recover  any  thing  paid  by  him  in  further- 
ance thereof,  quaere. 

ffaynes  v.  Budd  (17  Hun,  477),  reversed.  * 

(Submitted  December  7, 1880  ;  dedded  December  21, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  June  21, 1879,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict.     (Eeported  below,  17  Hun,  477.) 

The  testimony  in  tliis  cause  was  to  the  following  effect : 
The  plaintiff's  son  had  been  in  the  employ  of  the  defendant  as 
clerk,  and  it  was  claimed  that  he  had  feloniously  taken  and 
carried  away  money  from  his  employer.  A  criminal  prosecu- 
tion was  threatened,  and  to  prevent  it  plaintiff  gave  his  note  for 
$250  to  his  wife,  who  indorsed  it  in  such  a  manner  as  to 
charge  her  separate  estate  therewith,  and  delivered  it  to  the 
defendant,  who  transferred  it,  before  it  was  due,  to  a  purchaser 
in  good  faith,  to  whom  the  plaintiff  was  obliged  to  pay  it. 

This  action  was  brought  to  recover  back  the  moneys  paid. 
The  questions  presented  arose  upon  the  charge  of  the  court, 
which  is  stated  in  the  opinion. 

jT.  W.  CoUms  for  appellant.  An  agreement  to  compound  a 
felony  is  immoral  and  illegal.  It  involves  criminality  and 
moral  turpitude,  and  all  the  parties  thereto  are  equally  guilty 
before  the  law,  and  are  regarded  as  in  part  delwto.  (Dar- 
TTumth  V.  Bermett^  16  Barb.  541 ;  Conderman  v.  Hicks^  3 
Lans.  108.)  When  the  parties  are  mjpari  delicto^  neither  can 
have  any  remedy  against  the  other  ;  nor  can  money  paid  by 
such  a  party  upon  a  contract  involving  criminality  and  moral 
turpitude  be  reclaimed  at  law  or  in  equity.    {Bwrt  v.  Place,  6 
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Cow.  431 ;  Perkins  v.  Sa/oage^  15  Wend.  412 ;  NeUia  v.  CUvrJc^ 
20  id.  24;  Dwrmouth  v.  Benixett^  15  Barb.  541 ;  Sharp  v. 
WrigU,  35  id.  236 ;  HiR  v.  Narthup,  4  N.  Y.  Sup.  Ct. 
120 ;  id.  300  ;  Woodworth  v.  Bmnetty  43  N.  T.  273 ;  iiTnott??- 
ton  V.  Congress  cfe  Efjipire  Spring  Co,y  57  id.  51 8 ;  Loomia 
V.  CTin^,  4  Barb.  453 ;  GUmore  v.  Thompson^  49  How.  198 
CfeSi/w  V.  Blantm,  2  Wilson,  341 ;  Story's  Eq.  Jur.,  §  379 
Smith  V.  C^,  6  M.  &  SeL  160 ;  Ghitty  on  Contracts,  635 
Worcester  v.  Eaton^  11  Mass.  377.)  Nor  can  it  make  any 
difference  in  the  application  of  this  principle  that  a  note 
given  upon  such  an  agreement  has  subsequently  been  paid  to  a 
honafide  holder.  {Sharp  v.  Wright,  35  Barb.  236,  238 ;  OUr 
mour  V.  Thompson,  49  How.  198.) 

(7.  Mason  for  respondent.  The  court  committed  no  error  in 
denying  the  motion  for  nonsuit.  (Moimt  v.  Waite,  7  Johns. 
434 ;  Tracey  v.  Talma^e,  14  N,  Y.  186  ;  Oiimour  v.  Thomp- 
son, 49  How.  200.)  The  courts  will  not  aid  either  party  in 
enforcing  an  illegal  executory  contract.  {NMs  v.  Gla/rh,  20 
Wend.  24 ;  S.  (7.,  4  Hill,  424.)  No  court  will  lend  its  aid  to 
enforce  the  performance  of  a  contract  which  contravenes  the 
provisions  of  a  positive  law,  or  is  contrary  to  public  policy. 
{Barton  v.  PU  Jackson  and  Union  FaUs  PVk  M.  Co,,  17 
Barb.  397 ;  Smith  v.  Albcmy,  61  N.  Y.  444 ;  Otis  v.  Harrison, 
36  Barb.  210.)  The  policy  of  the  law  and  courts,  in  relation 
to  corrupt  and  illegal  contracts,  is  to  leave  the  parties  thereto 
to  stand  in  the  same  position  as  they  were  at  the  time  of  the 
consummation  of  such  illegal  transaction.  {NeUis  v.  Cla/rh, 
20  Wend.  24 ;  4  Hill,  424.)  Whenever  a  contract  is  forbidden 
by  the  common  law  or  by  statute,  no  court  will  lend  its  aid  to 
give  it  effect.  {Da/rmouth  v.  Bennett,  15  Barb.  544;  Chitty 
on  Contracts,  570.)  The  law  will  not  permit  one  to  evade  its 
requirements  through  schemes  of  his  own,  to  obtain  that  of  his 
adversary  indirectly  which  he  could  not  directly  and  legally 
enforce.  {Oilmov/r  v.  Thompson  et  al,,  1  N.  Y.  Weekly  Dig. 
9.)  A  party  cannot  fortify  his  title  to  property  by  a  sale,  as 
the  title  to  the  proceeds  upon  sale  will  be  the  same  as  to  the 
property  before  sale.    {Comstock  v.  Hier^  73  N.  Y.  269,  275.) 
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FoLGER,  Ch.  J.  The  judgment  in  this  case  should  be  re- 
versed. The  trial  court  instructed  the  jury  that  if  they  found 
that  the  note  was  given  on  the  illegal  consideration  of  the  com- 
pounding an  alleged  crime,  it  was  void ;  that  it  had  no  legal 
force  or  effect,  and  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  note  with  interest.  The  trial  court  refused  to 
instruct  the  jury  that  if  there  was  no  fraud,  duress  or  undue 
influence  on  the  part  of  the  defendant,  and  that  the  note  was 
given  simply  to  compound  a  felony,  then  the  plaintiff  was  not 
entitled  to  recover.  We  think  this  was  error.  If  there  was 
simply  .a  compounding  of  felony,  both  plaintiff  and  defendant, 
on  an  equality,  agreeing  that  the  plaintiff  should  give  his  writ- 
ten promise  to  the  defendant,  and  that,  therefor,  the  defendant 
should  give  his  oral  promise  to  conceal  the  felony,  and  abstain 
from  prosecuting  it,  and  withhold  the  evidence  of  it,  then  they 
were  mpari  delicto j  and  the  law  will  leave  them  where  it  finds 
them.  {Fwaz  v.  NichoUa^  2  C  B.  501.)  To  give  the  plaintiff 
any  daim  to  recover,  he  must  show  that  he  was  in  such  plight 
from  the  force  or  threats  of  the  defendant  as  that  he  was  in 
duress,  and  gave  the  note  without  being  willing  to,  to  escape 
from  the  predicament  in  which  that  force  or  those  threats  put 
him.  We  will  not  now  say,  that  one  who  aids  in  doing  an  act 
that  is  by  the  law  made  a  criminal  offense,  may,  in  any  cir- 
cumstances, have  an  action  to  recover  any  thing  paid  by  him 
in  furtherance  thereof ;  but  we  do  say,  that  if  he  does  it  vol- 
untarily, by  which  we  mean  without  force  or  threats  compel- 
ling his  will,  he  may  not  maintain  an  action.  The  instruction 
and  refusal  of  the  trial  court  amounted  to  just  the  reverse  of 
this  and  was  erroneous. 

The  learned  General  Term  seems  to  have  overlooked  there- 
quest  to  charge  and  refusal. 

The  judgment  should  be  reversed  and  a  new  trial  had,  with 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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William  Baird,  Respondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

In  pnrsnance  of  an  invalid  ordinance  of  the  common  council,  the  Ch>ton 
aqaeduct  board  of  the  citj  of  New  York  advertised  for  proposals  for 
paving  a  street.  On  October  15,  1860,  the  proposals  for  the  wbrk  were 
opened,  plaintiff  was  announced  to  be  the  lowest  bidder,  and  the  contract 
was  awarded  to  him.  Plaintiff's  proposal  was  accompanied  by  a  bond 
with  sureties  as  required  hj  the  specifications.  On  December  18, 1869, 
the  common  council,  hy  resolution,  rescinded  the  ordinance.  Plaintiff 
thereafter  demanded,  of  the  said  board,  that  the  contract  should  be  exe. 
cuted,  which  was  refused.  In  May,  1872,  plaintiff  presented  the  papers 
to  the  commissioners  appointed  under  the  act  of  1872  (chap.  580,  Laws  of 
1872),  who  gave  a  certificate  that  there  was  no  fraud  in  the  award.  In 
an  action  to  recover  damages,  hdd^  that  the  award  of  the  contract  hy  the 
board  was  an  approval  of  a  sufllciency  of  the  sureties  and  no  other  was 
needed;  that  the  security  mentioned  in  section  88  of  the  city  cliarter  of 
1857  (chap.  446,  Laws  of  1857),  which  is  required  to  be  approved  by  the 
comptroller,  was  that  required  of  the  contractor  on  entering  into  the 
formal  contract  after  the  award  to  him,  but,  held,  that  the  ordinance  not 
having  been  legally  passed  all  subsequent  proceedings  were  invalid  and 
plaintiff  acquired  no  rights  under  it;  that,  as  previous  to  the  passage  of 
the  act  of  1872.  the  ordinance  was  annulled,  there  was  nothing  for  the 
commissioners  to  act  upon ;  and  tliat,  therefore,  plaintiff  was  not  entitled 
to  recover. 

Also,  Iield,  that  the  resolution  rescinding  the  ordinance  was  not  required  to 
be  published,  as  it  did  not  involve  any  of  the  matters  mentioned  in  the 
provision  of  said  charter  (§  88)  in  reference  to  publication. 

It  aeems,  that  had  the  ordinance,  irtithorizing  the  work,  been  valid  and  the 
proceedings,  prior  to  opening  the  bids,  regular  plaintiff  would  have  had 
a  valid  contract  for  the  breach  of  which  he  could  have  claimed  damages 
(chap.  308,  Laws  of  1861);  and  that,  having  such  a  contract,  it  could  not 
be  destroyed  by  the  rescission  of  the  ordinance. 

Also,  that  the  quantities  mentioned  in  the  specifications  were  proper  to  be 
taken  as  prima  facie  the  amount  of  work  to  be  done ;  and  that  the  prices 
specified  in  the  proposal,  less  what  the  work  could  have  been  done  for, 
furnished  the  proper  measure  of  damages. 

(Argued  December  9,  1880 ;  decided  December  21, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  plainti^ 
entered  upon  an  order  made  February  3,  1879,  overruling  di&- 
fondant's  excieptions  and  directing  judgment  on  a  verdict. 
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This  action  was  brought  to  recover  damages  for  alleged 
breach  of  contract. 

The  facts  established  were  substantially  as  follows :  The 
CrotoQ  aqueduct  board  in  pursuance  of  an  ordinance  of 
the  common  council  of  the  city  of  New  York,  directing  the 
paving  of  a  specified  portion  of  Eleventh  street,  which  ordi- 
nance the  evidence  tended  to  show  and  it  was  assumed  on 
the  trial  was  illegal,  advertised  for  proposals  for  the  work. 
Plaintiff  put  in  a  proposal  accompanied  by  a  bond  with  sure- 
ties as  required  by  the  specification.  On  October  15,  1879, 
the  proposals  were  opened,  plaintiff  was  declared  to  be  the 
lowest  bidder  and  the  contract  was  awarded  to  him.  On 
October  18,  his  proposal  was  transmitted  by  said  board  to  the 
comptroller  for  approval  of  the  sureties.  On  December  18, 
the  common  coundl  passed  a  resolution  declaring  that  the 
ordinance  authorizing  the  work  was  ^^  annulled,  rescinded  and 
repealed."  On  December  22,  the  comptroller  approved  the 
sureties.  Plaintiff  demanded  of  the  Croton  aqueduct  board 
that  the  contract  should  be  executed  and  delivered  to  him,  but 
said  board  refused  to  enter  into  a  contract  on  the  ground  that 
the  ordinance  had  been  rescinded.  On  May  23,  1872,  plaintiff 
presented  the  papers  relating  to  said  contract  to  the  commis- 
sioners appointed  by  chapter  680,  Laws  of  1872,  who  indorsed 
thereon  their  certificate,  that  they  were  satisfied  there  had  been 
no  fraud  in  the  award.  Subsequently  plaintiff  again  demanded 
of  the  commissioner  of  public  works  that  he  should  enter  into 
a  contract,  which  he  refused.  Further  facts  appear  in  the 
opinion. 

D,  J,  Deem  for  appellant.  The  plaintiff  never  became  en- 
titled to  the  contract.  (Laws  of  1867,  chap.  446,  p.  886 ;  Smith 
V.  MayoTy  10  N.  Y.  504.)  Legislative  power  may  be  lawfully 
exercised  so  as  to  prevent  the  performance  of  public  work, 
even  after  contract  has  been  made.  {N.  Y,  Prot  Ep.  School^ 
46  N.  Y.  180 ;  Presb.  Church  v.  Mayor^  6  Cow.  538 ;  Britton 
V.  MayoTy  21  How.  261.)  The  act  of  the  comptroller  in  ap- 
proving the  sureties,  after  the  repeal  of  the  ordinance,  is  a 
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nullity,  and  is  inefiEectual  to  assist  in  creating  a  charge  or  obli- 
gation against  the  city.  (66  Barb.  331 ;  affirmed,  53  N.  Y 
606.)  Chapter  580,  Laws  of  1872,  relates  only  to  contracts 
which  had  been  previously  authorized  by  the  common  council, 
not  to  contracts  made  without  any  ordinance  therefor.  (53 
N.  Y.  606.) 

Elliot  Sandfard  for  respondent.  Plaintiff  was  entitled  to 
damages  for  the  wrongful  abrogation  of  the  contract,  and  loss 
of  future  profits.  This  was  the  difference  between  the  contract 
price  and  what  it  would  have  cost  to  perform  the  work.  {Dev- 
lin  V.  The  Mayor^  63  N.  Y.  9,  25  ;  People  ex  rd,  Lurmey  v. 
Campbell^  T2  id.  496.)  The  attempt  to  shift  the  responsibility 
for  the  illegal  acts  of  the  defendanth  upon  the  Croton  aque- 
duct board,  or  its  successor,  the  department  of  public  works,  is 
futile.  {McAvoy  v.  The  Mayor ^  54  How.  245 ;  People  ex  rd. 
Bradley  v.  Stevens^  5iX  id.  103,  149 ;  In  re  Zhorowskij  68  N. 
Y.  88 ;  Charter  of  1870,  chap.  137,  §  67.)  The  contract  for 
the  work  was  vested  in  plaintiff  on  October  15,  1869,  when 
the  bids  therefor  were  opened  and  the  contract  awarded  to 
him  as  the  lowest  bidder.  (Chap.  308,  Laws  of  1861,  §  1; 
Matter  of  the  Protestami  Episcopal  Schoolj  40  How.  139, 141 ; 
People  ex  rd.  Frost  v.  Fay^  3  Lans.  398, 402 ;  Oarfielde  v.  U. 
/SI,  3  Otto,  242.)  Plaintiffs  security  was  adequate  when  the 
award  was  made.  The  adequacy  of  the  security,  if  not  to  be 
ascertained  before,  related  back  when  passed  upon  to  the  time 
of  the  award.  (Jackeon  v.  Ramsey ^  3  Cow.  75 ;  Fuller  v.  Vamr 
Geesm,  4  Hill,  171;  B&rley  v.  Tayl(yr,  5  id.  577,  587; 
Wright  v.  Douglass^  i  N.  Y.  373  ;  Sathaway  v.  Payne^  34 
id.  92;  Lightbody  v.  N.  A.  Ins.  Co.,  23  Wend.  18,  24;  Clark 
V.  Brochway,  1  Abb.  Ct.  App.  Dec.  351 ;  Judd  v.  Seekins,  3 
N.  Y.  Sup.  Ct.  [T.  &  C]  266 ;  Moore  v.  The  Mayor,  73  K  Y- 
238.)  As  plaintiffs  right  to  the  contract  was  vested  on  Octo 
ber  15,  when  it  was  awarded  to  him,  it  is  immaterial  to  inquire 
whether  the  allied  resolution,  rescinding  the  original  or- 
dinance for  the  work,  was  or  was  not  properly  passed. 
{^aie  of  N.  Y.  v.  Mayor  of  N.  Y.,  3  Duer,  119, 146,  147; 
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People  V.  Medical  Society^  24  Barb.  570 ;  Sedgwick  on  Statutes 
[2d  ed.],  400  ;  Dunham  v.  Trustees  of  Rochester^  5  Cow.  462 ; 
Brady  v.  The  Mayor,  etc,,  1  Barb.  684,  691.)  The  paper 
alleged  to  be,  and  introduced  as,  the  rescinding  resohition 
was  not  properly  enacted,  and,  therefore,  never  existed  or 
took  effect.  {Thomjpson  v.  Schermerhom,  6  N.  T.  92 ;  State 
of  N.  Yi  V,  Tlie  Mayor  qf  N.  Y.,  sujyra*  Sedgwick  on 
Statutes  [2d  ed.],  397,  399  ;  1  Dillon  on  Mun.  Corp.,  §  246.) 
The  defendant  is  estopped  by  the  certificate,  in  plaintiff's 
favor,  of  the  commission,  under  chapter  580,  Laws  of  1872, 
from  denying  his  right  to  the  contract,  or  claiming  any  eflScacy 
for  the  repealing  ordinance.  (Bigdow  on  Estoppel,  45  ;  Oates 
V.  Preston,  41  N.  Y.  113  ;  Morewood  v.  The  Mayor,  6  How. 
386-;  Herman  on  Estoppel,  81;  Jackson  v.  Hoffmaat,  9  Cow. 
270 ;  Krdcder  v.  Pitter,  62  N.  Y.  872 ;  Freeman  on  Judg- 
ments, §  249  ;•  King  v.  Course,  26  Ind.  202  ;  Sedgwick  on 
Statutes,  141,  note ;  Syracuse  City  Bank  v.  Davis,  16  Barb. 
188 ;  Guilf<yrd  v.  Supervisors,  13  N.  Y.  143  ;  S.  C.  affirmed, 
18  Barb.  616  ;  Brewster  v.  Syra^cuse,  19  N.  Y.  116 ;  Thomas 
V.  LeLamd,  24  Wend.  66 ;  Diumeshurg  v.  Jenkins,  67  N".  Y. 
177.)  Chapter  580,  Laws  1872,  is  declared  constitutional 
In  re  Mayer,  60  N.  Y.  604.)  Under  this  section  7  of  the 
act,  an  assessment  could  have  been  laid  without  ordinance. 
{MaU&r  of  Peugnet,  6  Hun,  436  ;  affirmed,  67  K.  Y.  441 ; 
Brown  v.  The  Mayor,  etc,,  68  id.  239  ;  People  v.  Flagg,  46 
id.  401 ;  People  v.  Tweed,  63  id.  202 ;  Cooley's  Constitutional 
Limitations,  230 ;  Brewster  v.  Syracuse,  supra.)  Whether  or 
not  an  assessment  could  have  been  laid  is  immaterial.  {Bea/rd 
V.  Brooklyn,  31  Barb.  142 ;  Cv/mming  v.  The  Mayor,  etc.,  11 
Paige,  696.) 

Eabl,  J.  This  case  was  so  tried  as  very  imperfectly  to  pre- 
sent for  our  consideration  the  important  questions  which  seem 
to  be  involved. 

If  the  ordinance  for  paving  the  street  was  regularly  passed 
and  the  proceedings  prior  to  opening  the  bids  were  regular 
and  valid,  then  we  are  of  opinion  that  the  plaintiff  had  a  valid 
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contract  with  the  city  for  the  breach  of  which  he  can  claim 
damages.  It  is  provided  in  section  1.  of  chapter  308  of  the 
Laws  of  1861,  that  "  all  contracts  by  or  on  behalf  of  the  mayor, 
etc.,  of  New  York,  shall  be  awarded  to  the  lowest  bidder  for 
the  same  respectively  with  adequate  security,  and  every  sach 
contract  shall  be  deemed  confirmed  in  and  to  such  lowest  bidder, 
at  the  time  of  the  opening  of  the  bids,  estimates  or  proposals 
therefor,  and  such  contract  shall  be  forthwith  duly  executed  in 
the  name  of  said  mayor,  etc.,  by  the  head  of  the  department 
having  cognizance  thereof,  with  such  lowest  bidder."  The 
bids  for  the  work  to  be  done  under  the  ordinance  were  opened 
October  15,  1869,  and  it  was  publicly  announced  that  the 
plaintiff  was  the  lowest  bidder,  and  the  contract  therefor  was 
awarded  to  him.  The  proposal  was  accompanied  by  a  bond 
executed  by  two  sureties,  who  justified  in  the  amount  required 
of  them  in  the  specifications  upon  which  the  proposal  was 
based.  When  the  board  awarded  the  contract  they  must  have 
determined  not  only  that  the  plaintiff  was  the  lowest  bidder, 
but  the  lowest  "  with  adequate  security,"  and  hence  they  must 
have  approved  of  the  sufficiency  of  the  security.  For  the  pur- 
poses of  the  section  above  recited,  we  think  no  other  approval 
of  the  security  was  needed.  The  approval  subsequently  in- 
dorsed upon  the  bond  on  the  22d  of  December,  is  simply  evi- 
dence, if  any  was  needed,  that  the  security,  at  the  time  the  con- 
tract was  awarded,  was  adequate. 

The  security  mentioned  in  section  38  of  chapter  446  of  the 
Laws  of  1857  is  the  security  required  to  be  given' by  the  con- 
tractor on  entering  into  the  formal  contract  after  the  contract 
has  been  awarded,  and  that  is  required  to  be  approved  by  the 
comptroller.  But  whether  the  security  which  accompanies 
the  proposal  is  in  proper  form  and  adequate  is  to  be  deter- 
mined by  the  contracting  board  before  they  award  the  contract. 
Hence,  ilpon  the  assumption  that  there  was  a  valid  ordinance, 
the  plaintiff  obtained  a  valid  contract  by  virtue  of  section  1 
cited. 

Having  such  a  contract,  it  was  binding  upon  both  parties 
and  could  not  be  destroyed  by  the  subsequent  action  of  the 
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common  council  rescinding  the  ordinance.  That  action  might 
arrest  the  performance  of  the  contract,  but  could  not  destroy 
its  obligation.  The  city  could  break  its  contract,  but  would  re- 
main liable  for  damages  for  such  breach. 

Upon  the  assumption  that  plaintiff  was  entitled  to  recover 
damages,  there  was  no  error  in  taking  the  quantities  mentioned 
iu  the  specifications  as  prima  fade  the  amount  of  work  to 
be  done.  It  was  incumbent  upon  him  to  show  for  how  much 
less  than  the  contract  price  he  could  have  performed  the  work, 
and  then  the  jury  would  have  had  facts  from  which  they  could 
have  anived  at  the  amount  of  his  damages. 

These  views  are  expressed  with  a  view  to  the  new  trial 
which  we  have  concluded  to  grant.  We  think  it  suflSciently 
appears  that  the  ordinance  referred  to  was  not  legally  passed, 
and  was,  therefore,  void  at  the  time  the  bids  were  opened  and 
the  formal  award  made.  The  complaint  proceeds  upon  the 
assumption  that  the  proceedings  awarding  the  contract  were 
irregular  and  void,  else  it  would  have  contained  no  reference 
to  the  action  of  the  commissioners  under  the  act  chapter  580 
of  the  Laws  of  1872.  The  answer  alleges  that  the  ordinance 
was  invalid,  and  there  was  proof  at  the  trial  prima  facie 
showing  that  it  was  invalid ;  and  we  think  it  was  assumed  at 
the  trial,  and  even  upon  the  argument  before  us,  that  it  was 
invalid.  If  the  ordinance  and  the  proceedings  under  it  had 
beei>  valid,  there  would  have  been  no  occasion  for  the  plaintiff 
to  submit  his  contract  to  the  commissioners  appointed  in  the 
act  of  1872.  The  submission  of  his  contract  to  such  commis- 
sioners was  a  confession,  but  not  a  conclusive  one,  on  his  part, 
that  the  proceedings  resulting  in  such  contract  were  irregular 
and  invalid,  and  that  he  sought  thereby  to  have  the  same,  by 
the  effect  of  the  certificate  of  such  conmiissioners,  confirmed. 
If  his  contract  was  regular  and  valid  when  awarded  to  him, 
then  he  did  not  need  the  action  of  such  commissioners,  and 
they  had  no  function  in  reference  to  it. 

The  ordinance  not  having  been  legally  passed,  all  proceed- 
ings under  it  were  wholly  invalid,  and  the  plaintiff  obtained 
no  valid  contract  and  no  rights  against  the  defendant.    The  in- 
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valid  ordinance  was  "  annulled,  rescinded  and  repealed  "  on 
the  18th  day  of  December,  1869.  The  plaintiff  could  not 
complain  of  the  last  ordinance,  as  he  had  acquired  no  rights 
under  the  prior  ordinance.  That  was  invalid,  and  by  the 
last  ordinance  was  completely  wiped  out,  as  if  it  had  never 
been. 

It  is  said  on  behalf  of  the  plaintiff,  that  the  last  ordinance 
was  invalid  because  not  published.  •  But  the  law  (section  37, 
chapter  446  of  the  Laws  of  1867)  did  not  require  it  to  be 
published,  as  it  did  not  involve  the  appropriation  of  any 
money,  or  any  of  the  other  matters  mentioned  in  the 
statute. 

As  the  first  ordinance  was  urvalid,  there  was  nothing  for 
submission  to  the  commissioners  under  the  act  of  1872.  Long 
before  that  act  was  passed  and  while  plaintiff  had  no  rights 
under  the  award  to  him,  the  ordinance  had  been  annulled, 
and  there  was  nothing  for  the  commissioners  to  act  on. 

It  is  very  doubtful  whether  the  plaintiff  could,  upon  any 
proof  he  could  make,  recover  the  $3.50  per  day  for  doing  the 
work  in  less  time  than  two  hundred  days ;  but  as  the  item  is 
a  small  and  unimportant  one,  and  may  not  be  involved  upon 
another  trial,  we  will  notice  it  no  further  than  to  say  that  to 
recover  for  that  item,  the  plaintiff  would  be  obliged  at  least 
to  show  not  only  that  he  could  do  the  work  in  less  than  one 
hundred  days,  but  also  that  he  would  so  do  it ;  and  also  that 
by  so  doing  it  the  work  would  not  cost  more  than  it  would  to 
take  the  whole  two  hundred  days  in  which  to  do  it. 

The  judgment  should,  therefore,  be  reversed  and  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Walteb  S.  GhjjbcUj  Appellant,  v.  Thomab  B.  Simmokb,  Im- 

pleaded,  etc,  Bespondent. 

Upon  an  appeal  from  a  judgment  against  defendant  W.,  in  an  action  fof 
the  recovezy  of  poaaeasion  of  real  property,  he  gave  an  undertaking  to 
stay  proceedings,  in  the  form  prescribed  by  the  Code  of  Procedure 
(§  838),  containing  among  other  things  this  provision  that  '*  during  the 
posaession  of  such  property  by  the  appellant  he  will  not  commit  or  suffer 
to  be  committed  any  waste  thereon."  The  judgment  appealed  from 
was  affirmed  by  the  General  Term.  W.  appealed  to  this  court,  giving 
the  requisite  undertaking  with  new  sureties.  While  this  appeal  was 
pending  W.,  who  remained  in  possession,  committed  waste.  In  an 
action  on  the  undertaking  given  on  appeal  to  the  General  Term  held, 
that  the  surety  was  liable  for  the  waate  ao  committed;  that  hia  liability 
was  not  limited  to  waate  committed  pending  the  appeal  to  the'^Supreme 
Court. 

Einekle^  v.  KreiU  (58  N.  T.  588),  diatinguiahed. 

It  ieems  that  if  after  judgment  of  affirmance  the  defendant  had  continued 
in  possession  by  permission  of  the  plaintiff  under  an  agreement  constitut- 
ing the  relation  of  landlord  and  tenant,  the  obligation  of  the  surety 
would  not  extend  to  subsequent  acts  of  the  tenant. 

It  9eem»  also  that  after  such  judgment  the  surety  would  have  been  en- 
titled to  call  upon  the  plaintiflT  to  execute  the  judgment  and  relieve 
him  from  liability;  and  unreasonable  delay  in  proceeding  after  such 
notice  would  discharge  the  sureties  from  liability  as  to  subsequent  acts. 

JB  ieevM  also  that  the  sureties  in  the  first  undertaking  would  be  entitled  to 
resort  for  their  indemnity  to  the  undertaking  on  the  second  appeaL 

Church  V.  Qhnmom  (19  Hun,  220),  reversed. 

(Argued  December  8, 1880 ;  decided  December  21, 1880.) 

Appbai«  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26,  18T9,  reversing  m  part  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  19  Hun,  220.) 

This  action  was  brought  upon  an  undertaking  signed  by 
defendant  Witbeck  as  principal  and  defendant  Simmons  as 
surety.  The  nature  of  the  undertaking  and  the  material  facts 
appear  in  the  opinion. 

Samuel  Hand  for  appellant.   Defendant's  liability  extended 
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to  the  final  determination  of  the  action.  \Rdbm8on  v.  Plym/p- 
ionj25  N,  Y.  484;  Drummond  v.  HtMsOy  4  Kern.  60,  64; 
old  Code,  §§  338,  348.)  Such  undertakings  are  not  to  be  con- 
strued strictly  in  favor  of  the  sureties,  but  in  such  a  manner 
as  to  effectuate  and  carry  out  the  intent  of  the  parties.  {Traver 
V.  Nichols,  7  Wend.  434 ;  BaU  v.  Oa/rdner,  21  id.  270 ;  Smith 
Y.  Crouse,  24  Barb.  433;  JMlleav.  O^ Connor,  28  id.  538; 
Oardner  v.  Barney^  24  How.  467 ;  afiirmed  by  Ck)urt  of  Ap- 
peals. See  Seacord  v.  Morga/riy  3  Keyes,  638;  Bermett  v. 
Brown,  20  N.  Y.  99 ;  Bobinson  v.  PlympUm^  25  id.  484.) 
The  fact  that  another  undertaking  was  given  on  the  appeal  to 
the  Court  of  Appeals  cannot  prejudice  plaintiff.  ( Wood  v. 
Fish,  6a  N.  Y.  245 ;  Dams  v.  Tan  Buren,  72  id.  587 ;  Eis- 
ley  v.  Brown,  67  id.  160 ;  Hauck  v.  Craighead,  id.  432.) 

Mwrtin  /,  Towrbsend  for  respondent.  The  defendant's  lia- 
bility was  fixed  when  the  appeal  was  taken  to  the  Court  of 
Appeals.     {Hin^Jdey  v.  Kreitz,  58  N.  Y.  583.) 

Andrews,  J.  The  undertaking  upon  which  the  action  is 
brought  was  executed  on  the  appeal  by  the  defendant  Witbeck 
to  the  General  Term,  from  a  judgment  for  the  recovery  of  the 
possession  of  real  property' rendered  in  favor  of  the  plaintiff, 
for  the  purpose  of  staying  the  execution  of  the  judgment  pend- 
ing the  appeal,  and  is  in  the  form  prescribed  by  section  338  of 
the  old  Code.  The  undertaking  contains,  among  the  other  pro- 
visions prescribed,  a  provision  that  "  during  the  possession  of 
such  property  by  the  appellant,  he  will  not  commit,  or  suffer 
to  be  committed,  any  waste  thereon."  The  judgment  appealed 
from  was  affirmed  by  the  General  Term,  September  28,  1866. 
On  the  4th  of  October,  1865,  the  defendant  "Witbeck  appealed 
to  the  Court  of  Appeals  from  the  judgment  of  affirmance  by 
the  General  Term,  and  perfected  his  appeal  and  gave  the  re- 
quisite undertaking  with  new  sureties  to  stay  execution  pend- 
ing the  appeal  to  that  court.  He  remained  in  possession  of  the 
premises  recovered  in  the  action  until  after  the  final  affinnance 
of  the  judgment  in  this  court,  January  12,  1867,  and  in  the 
winter  of  1866-7,  while  the  appealto  JJie  Court  of  Appeals 
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was  pending,  committed  the  waste  for  which  this  action  is 
brought.  The  referee  directed  judgment  for  the  value  of  the 
use  and  occapation  up  to  the  amount  specified  in  the  under- 
taking and  for  the  damages  occasioned  by  the  waste.  The 
General  Term  reversed  the  judgment  entered  on  said  report  as 
to  the  latter  item.  The  only  question  presented  on  this  appeal 
is  whether  the  surety  in  the  undertaking  on  the  appeal  to  the 
General  Term  is  liable  on  his  undertaking  for  waste  commit- 
ted by  his  principal  while  m  possession  of  the  premises  after 
the  affirmance  of  the  judgment  on  that  appeal,  and  after  the 
new  undertaking  was  executed  on  the  appeal  to  this  court. 

There  can  be  no  doubt  that  such  liability  is  within  the  letter 
of  his  obligation.  The  undertaking  is  that  the  principal  shall 
not  commit,  or  suffer  to  be  committed,  any  waste  "  during  the 
possession  "  of  the  premises  by  the  appellant.  The  liability  is 
not  by  the  language  of  this  clause  limited  to  waste  committed 
during  the  appeal,  or  while  the  plaintiff  is  kept  out  of  posses- 
fiion  by  the  stay,  secured  by  the  undertaking.  If  such  a 
limitatien  exists,  it  must  be  found  in  other  clauses  of  the  obli- 
gation which  restrain  and  limit  the  meaning  of  the  clause  in 
question. 

It  is  now  understood  that  the  contracts  of  sureties  are  sub- 
ject to  the  same  general  rules  of  construction  as  other  con- 
tracts. They  are  to  have  a  fair  and  reasonable  interpretation, 
according  to  the  general  rules  of  interpretation  applicable  to 
all  contracts.  While  on  the  one  hand  sureties  are  not  to  be 
made  liable  by  a  strained  construction  of  the  contract,  on  the 
other,  full  effect  is  to  be  given  to  the  language  employed  as  in 
other  cases.  {Gates  v.  McKee^  13  N.  Y.  232 ;  Rochester  City 
Bamh  v.  Ehoood,  21  id.  88.) 

We  perceive  no  ground  upon  which  it  can  be  held  that  the 
liability  of  the  surety  in  this  case  can  be  limited  to  waste  com- 
mitted, pending  the  appeal  to  the  Supreme  Court.  The  de- 
fendant in  the  judgment,  by  means  of  the  undertaking,  was 
enabled  to  retain  possession  of  the  property,  and  so  long  as  he 
retained  possession  in  hostility  to  the  judgment,  the  sureties, 
aceoi*ding  to  the  fair  import  of  the  undertaking,  are  responsi- 
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ble  for  waste:  The  statute  requires  that  the  undertakingy  ih 
addition  to  the  provision  as  to  waste,  sliall  also  contain  a  pro- 
yision  to  the  -effect  that  the  principal  shall  pay  the  value  of 
the  use  and  occupation  of  the  property,  not  exceeding  a  sum 
to  be  fixed  by  a  judge  of  the  court,  ''from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment."  Under  this  provision  the  sureties  would  be  liable 
up  to  the  limit  fixed,  for  the  use  and  occupation  of  the  prop- 
erty by  their  principal,  after  the  affirmance  of  the  judgment. 
There  is  nothing  unreasonable  in  requiring  that  the  defend- 
ant who  retains  possession  in  hostility  to  the  judgment  should 
execute  an  indemnity  against  his  tortious  injuries  to  the  prop- 
erty, 60  long  as  he  retains  such  possession.  Certainly  no  less 
reason  for  this  exists  than  for  the  requirement  that  he  should 
give  an  undertaking  to  pay  for  the  use  and  occupation  during 
the  same  time. 

The  surety  by  this  construction  of  the  undertaking  is  not,  as 
is  claimed,  subjected  to  a  continuing  and  indefinite  liability, 
from  which  he  cannot  be  discharged  so  long  as  the  plaintiff 
chooses  to  permit  the  principal  to  continue  in  possession.  In 
the  first  place,  if,  after  the  judgment  of  affirmance,  the  con- 
tinuance in  possession  by  the  defendant  is  by  permission  of 
the  plaintiff,  under  an  agreement  between  them  constituting 
the  relation  of  landlord  and  tenant,  thp  obligation  of  the  surety 
would  not  extend  to  acts  of  the  tenant,  because  his  possession 
in  that  case  would  be  referable  to  the  agreement,  and  pot  to 
the  undertaking ;  and  in  the  second  place  the  surety  would  be 
entitled  to  call  upon  the  plaintiff  to  execute  the  judgment  of 
possession,  and  relieve  him  from  liability,  and  an  unreasonable 
refusal  or  neglect  by  the  plaintiff  to  proceed  after  such  notice 
would  discharge  the  surety  from  liability  for  the  subsequent 
acts  of  the  defendant  within  the  well-settled  doctrine  that  a 
party  holding  the  obligation  of  a  surety  is  bound  upon  request 
to  proceed  with  diligence  against  the  principal,  and  that  if  he 
omits  to  do  so,  and  damage  ensues,  the  surety  is  discharged. 
{Pam  V.  Pacha/rd,  13  Johns.  173 ;  Kmg  v.  BaldADvn^  17  id. 
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384 ;  SchroeppeU  v.  Shaw,  3  N.  Y.  446 ;  Colegrove  v.  TaU- 
mcm^  67  id.  95.) 

In  this  case  the  plaintiff  could  not  have  been  called  upon  by 
the  sureties  in  the  undertaidng,  on  jthe  appeal  to  the  General 
Term  to  enforce  the  judgment,  while  his  proceedings  were 
stayed  on  the  appeal  to  the  Court  of  Appeals.  But  for  any 
liability  in  consequence  of  the  acts  of  Witbeck  during  this 
time,  .the  sureties  in  the  first  undertaking  would  be  entitled  to 
resort  for  their  indemnity  to  the  undertaking  of  the  sureties 
on  the  second  appeal.     {HindJdey  v.  Kreitz^  58  N.  T.  583.) 

The  case  last  cited  is  relied  upon  by  the  counsel  for  the  sure- 
ties as  an  authority  against  the  construction  we  have  given  to 
the  undertaking  in  question.  It  was  held  in  that  case  that  the 
undertaking  required  to  be  given  by  an  appellant,  on  appeal 
to  the  General  Term  from  a  money  judgment  "  to  pay  all  costs 
and  damages  which  should  be  awarded  against  him  on  said 
appeal,''  did  not  make  the  sureties  liable  for  the  costs  of  a  sub- 
sequent appeal  by  the  same  appellant  to  the  Court  of  Appeals. 
This  decision  proceeded  upon  the  ground  that  the  words  "  said 
appeal "  referred  to  the  appeal  in  which  the  undertaking  was 
given.  In  this  case  the  language  of  the  clause  in  question  is 
not  limited  to  waste  committed  during  the  appeal  to  the  Gen- 
eral Term,  and  no  intention  so  to  limit  it  can  be  inferred  from 
the  other  provisions  in  the  undertaking,  but,  on  the  contrary, 
they  tend  to  support  a  construction  according  to  its  language. 

The  judgment,  we  think,  should  be  reversed,  and  the  judg- 
ment on  the  report  of  the  referee  afiirmed,  with  costs. 

All  concur. 

Judgment  reversed. 


Caroline  F.  David,  Appellant,  v.  The  Williamsbubgh  Cnr 
Fire  Insurance  Company,  Kespondent. 

Where  a  person,  with  intent  to  convey  title,  executes  a  conveyance  of  prop- 
erty in  a  name  not  his  own,  he  is  bound  by  the  name  he  thus  .adopts, 
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which  will  be  considered  as  his  name  pro  hoc  vice,  and  the  convejance  is 
effectual  to  vest  title  in  the  grantee. 
In  an  action  upon  a  policy  of  fire  insurance,  upon  real  and  personal  prop- 
erty, the  defense  was  that,  at  the  time  of  the  insurance  and  of  the  loss, 
the  property  did  not  belong,  to  plaintiff.  Defendant's  evidence  was  to 
the  effect  that  H.,  who  was  then  the  owner,  conveyed  the  property  in  form 
to  M.,  a  fictitious  person,  and  then  in  the  name  of  M.  he  conveyed  it  to 
plaintiff.  The  court  charged  the  jury,  in  substance,  that  if  they  believed 
there  was  -no  such  person  as  M. ,  or  that  he  never  executed  the  con- 
veyance, they  must  find  for  defendant.  Held,  error ;  that,  as  it  wa9  to  be 
assumed,  the  conveyances  were  executed  by  H.  with  the  intention  of 
vesting  title  in  plaintiff  to  whom  they,  were  delivered,  and  who  the  proof 
tended  to  show  took  and  held  possession  of  the  property,  although  the 
conveyance  to  M.,  there  being  no  such  person,  was  invalid,  yet  the  con- 
veyance in  the  name  of  M.  to  plaintiff  was  valid  as  against  H.,  and  the 
plaintiff  showed  sufficient  title  to  maintain  her  action. 

(Argued  December  10,  1880 ;  decided  December  21,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  September  26, 
1879,  affirming  a  judgment  in  favor  of  defendant,  entered 
upon  a  verdict. 

The  nature  of  the  action  and  the  facts  appear  BufBcientlj  in 
the  opinion. 

Walter  S.  Logan  for  appellant.  Where  one  executes  an 
instrument,  or  does  an  act  in  the  name  of  another  person,  with- 
out authority  or  in  a  fictitious  name,  he  is  himself  bound 
therebv,  and  can  never  be  heard  to  test  the  efficacv  of  his  own 
act  to  accomplish  that  which  it  purports  to  accomplish.  {Pair 
mer  v.  Stephens^  1  Den.  480 ;  Bank  v.  Flanders^  4  N,  II.  239 ; 
Brown  v.  Butchers  <&  Drover^  Bh.y  6  Hill.  443  ;  Merchamt^ 
Bh  V.  Spicer^  6  Wend.  443 ;  Eosdtor  v.  Rosdtor^  8  id.  495 ; 
Petition  of  Snook,  2  Hilt.  575 ;  Edwards  on  Bills  and  Notes, 
90,  91.)  The  proof  that  plaintiflT^  was  in  possession  is  prima 
facie  evidence  of  title  to  personal  property,  and  the  jury 
would  have  been  justified  in  giving  her  a  verdict  on  this 
evidence  alone.  (1  Greenleaf  on  pvidence,  §  34 ;  Rowley  v. 
Brmmi,  71  N.  T.  87 ;  Fish  v.  Shed,  21  Barb.  333 ;  Dime- 
ham,  IK  Wilson,  15  id.  595 ;   WUher  v.  Deeeon^  63  id.  262.) 
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It  was  not  necessary  for  plaintiff  to  show  an  absolute  and 
indefeasible  title.  A  simple  lawful  possession  gives  an  insura- 
ble interest.  {Sutherlcmd  v.  PraU^  11  Mees.  &  WeUs.  296  ; 
Ba/rclay  v.  Cousm^  2  East,  644  ;  Tv^ckemom  v.  H,  Itib.  Co,^  9 
K.  I.  414 ;  Bonhcmi  v.  Iowa  Cent.  Ins.  Co.y  25  Iowa,  328 ; 
New  York  v,  Brooklyn  Iris.  Co.y  41  Barb.  231 ;  JEiffia  Ins. 
(h.  V.  Tyler ^  1 6  Wend.  385  ;  Columhicm  Ins.  Go.  v.  La/wrence^ 

2  Pet  25 ;  Smith  v.  Bowditch  Ins.  Co.^  6  Gush,  448 ;  MviU- 
gan  v.  Eqidtahle  Ins.   Co.y  16  Upper  Canada,  Q.  B.  314; 

^tna  Ins.  Co.  v.  Meers^  5  Sneed  ['Benn.],  189 ;  Leroy  v.  WU- 

marik^  9  Allen  f&£ass.],  382 ;  Marks  v.  Ha/milton^  7  Exch. 

323 ;  Oandstom  v.  Royal  Ins.  Co.y  1  F.  &  F.  276.) 

0^)om  E.  Bright  for  respondent.  A  person  who  has  no 
l^al  or  equitable  right  in  property  has  no  insurable  interest, 
and  cannot  maintain  an  action  on  a  policy  covering  such  prop- 
erty. (2  Phillips  on  Insurance,  601;  3  Kent's  Com*  371; 
Freemam.  v.  Fulton  Fvre  Ins.  Co.^  38  Barb.  247 ;  Mv/rdock 
V.  Chenango  Ins.  Co.y  2  N.  Y.  110 ;  Bohrback  v.  Oer.  Ins. 
Co.^  62  id.  47.)  This  is  not  a  case  where  the  use  of  a  fictitious 
name  would  constitute  an  estoppel.  {Palmer  v.  Stephens,  1 
Den.  480 ;  Brown  v.  Butoh&rs  <&  Drovers*  Bk.,  6  Hill.  443.) 
Possession,  unaided  by  proof  of  transfer  and  delivery,  and  mi- 
explained,  does  not  establish  an  insurable  interest.  {Bowley 
V.  Brown,  71  N.  Y.  87.) 

Eajbl,  J.  This  is  an  action  to  recover  upon  a  fire  policy 
issued  by  defendant  to  the  plaintiff,  insuring  certain  real  and 
personal  property  claimed  to  belong  to  her.  A  portion  of  the 
property  insured  was  destroyed  by  fire,  and  the  defe;adant  re- 
sists payment  of  the  loss  upon  the  ground  that  the  plaintiff  did 
not,  at  the  time  of  the  insurance  and  at  the  time  of  the  fire, 
have  any  interest  in  the  property  as  owner  thereof. 

At  the  trial  the  defendant  gave  evidence  tending  to  prove 
that  the  real  and  personal  property  was  conveyed  by  Henry  J. 
David,  who  then  owned  the  same,  in  form  to  Marx  David, 
who  was  a  fictitious  person,  and  then  that  in  the  name  of  Marx 
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David  he  conveyed  the  same  property  to  the  phdntiflf.  This 
evidence  was,  as  to  the  mythical  character  of  Marx  David,  dis- 
puted on  the  part  of  the  plaintiff.  The  court  charged  the  jury 
"  that  if  they  believed  that  Marx  David  was  a  myth  or  that 
there  was  no  such  real  person,  or  that  he  never  executed  the 
deed  or  bill  of  sale,  it  was  an  end  of  plaintiff's  case  and  they 
must  find  for  the  defendant."  To  this  plaintiff's  counsel  ex- 
cepted, and  this  exception  presents  the  sole  question  for  our 
consideration.  In  considering  this  question  it  must  be  assumed 
that  the  bills  of  sale  of  the  personal  property  and  the  deed  of 
the  real  estate  were  delivered  to  the  plaintiff,  and  that  she  toc^ 
and  had  possession  of  the  property,  claiming  to  be  the  owner 
thereof,  as  there  was  proof  tending  to  show  these  &cts.  It 
must  also  be  assumed  —  as  notliing  to  the  contrary  appears  — 
that  Henry  J.  David  executed  the  conveyances  with  the  inten- 
tion to  vest  the  title  of  the  property  in  the  plaintiff.  The  hold- 
ing of  the  trial  judge  was  that  the  mere  fact  that  Marx  David 
was  not  a  real  person  defeated  the  passage  of  any  title  to  the 
property  to  the  plaintiff.  In  this  I  cannot  doubt  there  was 
error. 

The  conveyances  to  Marx  David  were  undoubtedly  wholly 
invalid  and  inoperative,  as  there  was  no  such  person  to  take 
title ;  and  if  nothing  more  had  been  done,  the  title  to  the  prop- 
erty would  have  remained  in  Henry  J.  David.  But  the  title 
still  remaining  in  him,  he  executed  the  bills  of  sale  and  the 
deed  to  the  plaintiff,  using  or  adopting,  for  that  purpose,  the 
name  of  Marx  David.  The  papers  thus  executed  were  un- 
doubtedly valid  against  him.  In  executing  any  instruments,  I 
can  find  no  authorities  which  hold  that  one  is  not  bound  by 
the  name  he  adopts  or  uses.  Pro  hoc  vice  it  is  his  name.  In 
Com.  Dig.  Fait  E.  3,  it  is  said :  ^^  If  a  man  be  baptized  by  one 
name  and  known  by  another,  a  grant  by  the  name  by  which  he 
is  known  shall  be  good ; "  and  "  if  Jane  B.  makes  a  lease  by 
the  name  of  Joan,  it  shall  be  good."  In  Oeorge  v.  Surrey  (1 
Moody  &  Malk.  516),  it  was  held  that  an  indorsement  of  a  bill 
could  be  made  by  a  simple  mark.  In  Baker  v.  Denmg  (8 
Ad.  &  El.  94),  it  was  held  that  a  will  which  was  required  by 
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law  to  be  signed  by  the  testator  could  be  signed  by  his  mark 
simply.  In  Brown  v.  The  Butchers  dk  Droveri  Bank  (6 
Hill,  443),  it  was  held  that  where  a  party  placed  the  figures 
"  1,  2,  8,"  upon  the  back  of  a  bill  of  exchange  by  way  of  substi- 
tute for  his  name,  intending  thus  to  bind  himself  as  indorser, 
the  indorsement  was  valid,  although  it  appeared  that  the  indorser 
could  write.  In  Orafton  B<mk  v.  Flanders  (4  N".  H.  239),  it 
was  said  by  Eichardsok,  Ch.  J.,  that  ^^  if  an  individual  assume 
a  name  for  the  purpose  of  making  a  written  contract,  and  put 
that  name  to  the  contract  with  a  view  to  bind  himself,  there 
seems  to  be  no  reason  why  courts  should  not  consider  the  name 
thus  assumed  as  his  namejp/*(?  Jkio  vice^  and  hold  him  to  fulfill 
the  contract.  And  it  must  now  be  considered  as  settled,  that 
he  is  bound  by  such  a  contract."  In  Palmer  v.  Stephens  (1 
Denio,  471),  Beardsley,  J.,  said :  "  A  person  may  execute  an 
instrument  and  bind  himself  as  effectually  by  his  initials  as  by 
writing  his  name  in  full.  Figures  or  a  mark  may  be  used  in 
lieu  of  the  proper  name ;  and  where  either  is  substituted  by  a 
party,  intending  thereby  to  bind  himself,  the  signature  is  effect- 
ive to  all  intents  and  purposes."  And  Daly,  Ch.  J.,  in  the 
Petition  of  John  Snooh  (2  Hilton,  666),  after  a  learned  and 
exhaustive  examination  of  the  whole  subject  of  names,  said : 
"  There  are  numerous  cases,  both  in  this  country  and  in  Eng- 
land, holding  that  where  a  man  enters  into  a  contract  or  does 
any  act  in  a  particular  name,  he  may  be  sued  by  the  name 
that  he  used,  whatever  his  true  name  may  be,  and  generally 
that  wherever  a  man  has  done  an  act  in  a  particular  name,  or 
where  he  makes  a  grant,  it  may  always  be  shown  in  support 
of  the  validity  of  the  act,  that  he  was  known  by  that  name 
at  or  about  the  time  when  the  act  was  done,  though  he  may 
have  been  baptized  or  previously  known  by  a  different  name. 
All  that  the  law  looks  to  is  the  identity  of  the  individual,  and 
when  that  is  clearly  established  the  act  will  be  binding  upon 
him  and  upon  others."  Surely  if  a  mere  mark  or  figures  or 
I  initials  will  bind  one  who  uses  them  in  the  execution  of  a  con- 

tract or  conveyance  with  intent  to^  be  bound,  he  wiH,  for  the 
same  reasons,  be  bound  if  he  uses  certain  letters  of  a  fictitious 
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name  with  the  same  intent.  Henry  J.  David  assumed  the 
name  of  Marx  David,  and  executed  the  papers  in  that  name, 
intending  that  they  should  be  effectual  to  vest  title  in  the 
plaintiff,  and  I  know  of  no  rule  of  law  which  requires  that 
Intent  to  fail. 

Nearly  all  the  property  destroyed  by  the  fire  was  personal ; 
and  as  to  that,  no  matter  how  Henry  J.  David  executed  the 
transfer,  if  he  intended  the  title  to  pass,  it  could  pass  by  mere 
delivery. 

There  was  no  proof  that  the  name  of  Marx  David  was  used 
for  any  fraudulent  purpose ;  and  if  it  was  so  used,  the  defend- 
ant would  be  concerned  only  with  a  purpose  to  defraud  it. 

The  plaintiff,  therefore,  having  shown  title  to  the  property 
good  as  against  Henry  J.  David,  and  no  other  claimant  to  the 
property  appearing,  she  showed  title  sufficient  to  sustain  her 
action  against  the  defendant. 

For  the  error  in  the  charge  above  specified  the  judgment 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Oliver  Bryan,   Kespondent,  v.   Alonzo  C.   Stewart,  im- 
pleaded, etc..  Appellant. 

One  of  several  execatore  has  no  authority  to  borrow  money  without  the 
assent  of  the  others,  and  such  assent  is  not  to  be  assumed  from  the  fact 
that  the  loan  was  for  the  benefit  of  the  estate. 

In  an  action  to  recover  for  moneys  alleged  to  have  been  loaned  to  the  de- 
fondants,  it  appe«kred  that  defendants  were  executors  of  an  estate,  cer- 
tain lots  belonging  to  which  were  advertised  for  sale.  Plaintiffs  trans- 
actions were  with  defendant  F.,  alone,  and  it  did  not  appear  that  the  other 
defendants  gave  any  directions  in  regard  to  the  loans,  or  ever  promised 
to  pay  them.  The  referee  found  that  the  business  relating  to  such  sale 
was,  with  the  assent  of  defendants,  conducted  by  F.,  who  disbursed  large 
sums  on  account  of  the  expenses  of  sale;  that  plaintiff  advanced  to  him^ 
for  the  purpose  of  defraying  expenses,  the  sums  mentioned  in  the  com- 
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plaint ;  and,  as  matter  of  law,  eaid  referee  found  that  said  advances  were 
for  the  benefit  and  at  the  request  of  all  the  defendants,  and  that  they 
were  liable.  Held,  that  the  conclusions  of  law  were  not  authorized  hy 
tiie  findings  of  fact;  ihht  from  the  facts  that  F.  conducted  the  business, 
and  that  plaintiff  advanced  moneys  to  defray  expenses,  it  did  not  follow 
as  a  necessary  or  logical  result  that  defendants  reaped  any  benefit  there- 
from, or  requested  plaintiff  to  make  the  advances. 

.(Argued  December  10,  1880 ;  decided  December  21, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon  an 
order  made  August  13,  1879,  reversing  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee,  unless  plaint- 
iff stipulate  to  reduce,  etc.,  as  stated  in  opinion,  wherein  also 
the  nature  of  the  action  and  the  material  facts  sufficiently 
appear. 

RufuB  W.  Peckham  for  appellant. 

John  S.  I^awrence  for  respondent.  As  the  defendant,  F. 
J.  Barretto,  was  authorized  to  act  for  all  in  relation  to  the  busi- 
ness of  the  sale,  and  the  expenses  thereof,  he  had  the  power 
to  do  any  act  necessary  for  the  effectual  accomplishment  of  the 
principal  purpose.  (Paley  on  Agency,  209  ;  Ferria  v.  Mey^ 
rick,  41  N.  Y.  815 ;  Mead  v.  Shepard^  54  Barb.  474.)  A 
party  cannot  take  the  fruits  of  a  transaction,  and  reject  its 
burdens.  (  Wilson  v.  PovUer^  2  Strange,  859 ;  Palmerton  v. 
Hvasfi/rdy  4  Den.  66 ;  M(yrey  v.  TTeJJ,  65  Barb.  22 ;  Wharton 
on  Agency,  §  89.) 

Miller,  J.  The  Oeneral  Term,  upon  the  appeal  to  it, 
reversed  the  judgment  and  ordered  a  new  trial,  unless  the 
plaintiff  stipulated  to  deduct  the  item  of  $1,000  and  interest, 
in  which  case  it  ordered  that  the  judgment  be  aflSirmed.  The 
plaintiff  made  the  stipulation  required,  and  the  defendants  ap- 
pealed from  the  judgment  as  thus  modified. 

The  action  was  in  part  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendants  at  three  different  times.    The  items 
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claimed  were  $1,000,  $600  and  $200.  The  evidence  showed 
that  the  transaction  took  place  with  F.  J.  Barretto  alone,  one 
of  the  defendants,  to  whom  the  money  was  paid.  The  de- 
fendants were  all  executors  of  one  estate,  and  there  is  no  evi. 
dence  that  either  of  them,  besides  F.  J.  Barretto,  had  any 
thing  to  do  directly  with  the  loans  mada  Nor  does  the  proof 
show  that  the  defendant  F.  J.  Barretto  assamed  to  borrow 
the  money  on  account  of  the  other  defendants.  The  checks 
were  to  F.  J.  Barretto,  and  no  direction  in  regard  to  the  loans, 
or  express  provision  to  pay  the  same  by  the  other  defendants, 
is  shown.  The  case  arises  upon  contract,  and  the  question  to 
be  determined  is,  whether  the  proof  shows  that  the  loans 
were  made  to  the  defendants  jointly.  F.  J.  Barretto  had  no 
authority  to  bind  his  associates,  either  as  executors  or  individ- 
ually ;  and  unless  there  was  an  assent  upon  their  part,  they  are 
not  liable.  We  agree  with  the  opinion  of  the  General  Terra, 
that  the  evidence  was  insufficient  to  support  the  judgment  as 
to  the  item  of  $1,000.  In  regard  to  the  other  items  of  money 
loaned,  it  must  be  admitted  that  the  testimony  is  not  very 
satisfactory.  The  testimony  of  the  plaintiff  as  to  the  item  of 
$600  shows  that  after  the  loan  of  $1,000,  F.  J.  Barretto  called 
again  and  said  the  bills  came  to  more  money  than  he  thought 
they  would,  and  he  was  short  of  money.  .  The  plaintiff  re- 
marked to  him  that  he  supposed  that  Barretto  was  to  make 
the  advances,  find  this  money  and  pay  all  the  bills,  as  he  had 
said,  and  that  he,  the  plaintiff,  was  making  them.  Barretto 
replied :  "  We  will  have  lots  of  money  after  the  sale ;"  and  the 
plaintiff  then  gave  him  the  $500.  There  was  no  statement 
that  the  money  was  borrowed  on  account  of  the  other  defend- 
ants, or  any  one  but  by  Barretto  himself.  He  referred  to  the 
expenses  as  being  paid  by  himself  alone,  and  did  not  request  the 
plaintiff  to  pay  them,  or  in  any  way  promise  that  the  other 
defendants  would  become  liable  therefor;  did  not  say  that 
they  wanted  to  borrow  the  money,  or  in  any  way  intimate 
that  the  loan  was  to  them,  or  otherwise  than  to  himself  indi- 
vidually, to  whom  the  $1,000  loan  was  previously  made.  The 
evidence  which  is  relied  upon  to  sliow  that  F.  J.  Barretto  was 
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authorized  to  borrow  money  for  the  other  defendants  is  cer- 
tainly not  very  strong.  Mr.  Stewart's  testimony,  that  he 
never  made  any  contracts  as  to  the  expenses  of  the  sale  or  in 
relation  thereto,  and  that  he  did  not  know  of  any  being  made 
except  by  F.  J.  Barretto,  and  his  remark  to  the  plaintiff  that 
his  bill  was  as  good  as  gold,  as  well  as  the  statement  of  Henry 
C.  Barretto  that  he  was  not  an  acting  executor,  and  that  he 
assented  to  whatever  F.  J.  Barretto  did,  but  he  had  no  money 
himself  to  spend  for  the  disbursements  pf  the  sale,  do  not  go 
very  far  toward  showing  a  promise  to  pay,  or  a  request  to  ad- 
vance the  money,  or  an  assumption  of  personal  liability  by  the 
other  defendants.  Nor  do  the  other  circumstances  which  are 
relied  upon  by  the  respondent  tend  very  strongly  in  that  di- 
rection. As  to  the  $200,  it  was  also  shown  that  it  was  loaned 
on  the  check  of  F.  J.  Barretto ;  and  plaintiff  swears  that  F. 
J.  Barretto  said  he  wanted  it  to  pay  for  a  special  train,  to  take 
passengers  to  the  place  of  sale.  The  evidence  is  certainly 
very  slight  to  establish  authority  in  F.  J.  Barretto  to  bind  the 
other  defendants,  or  a  ratification  of  his  acts  in  borrowing  the 
money.  Conceding  that  the  advances  made  by  him  were  for 
the  benefit  of  the  estate,  it  was  no  more  than  in  the  line  of 
his  duty,  and  he  was  credited  for  what  he  paid  personally 
upon  the  settlement  It  is  at  least  very  questionable  whether 
enough  appears  to  authorize  a  recovery  for  the  items  referred 
to.  But  without  determining  that  question,  we  are  of  opinion 
that  the  findings  of  the  referee,  in  the  record  before  us,  are 
insufficient  to  uphold  the  judgment. 

The  referee  found  that  on  the  part  of  the  defendants,  the 
business  relating  to  the  sale  of  the  lots  belonging  to  the  estate, 
of  which  the  defendants  were  executors,  was  with  their  assent 
conducted  by  the  defendant  Francis  J.  Barretto  who  dis- 
bursed several  thousand  dollars  on  account  of  the  expenses  of 
such  sale ;  that  the  plaintiff  advanced  to  said  Barretto,  for  the 
purpose  of  defraying  expenses  which  had  been  or  were  about 
to  be  incurred,  the  various  sums  mentioned  in  the  complaint ; 
and  as  a  matter  of  law,  that  the  several  advances  and  expendi- 
tures made  by  the  plaintiff  were  made  and  advanced  for  the 
SiCKEi£  —  Vol.  XXXVIII.       35 
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benefit  and  at  the  reqnest  of  all  the  defendants,  and  that  thej 
were  responsible  for  the  repayment  thereof.  We  think  that 
the  conclusion  of  law  of  the  referee  was  not  warranted  bj  the 
findings  of  fact.  Conceding  that  Francis  J.  Barretto  con- 
ducted the  business,  and  that  the  plaintiff  advanced  money  to 
meet  the  expenses,  thereof,  it  by  no  means  follows,  as  a  neces- 
sary consequence  and  logical  result,  that  the  defendants  reaped 
any  benefit  thereby  or  requested  the  plaintiff  to  make  the  ad- 
vances. The  defendants  were  executors,  and  one  of  them  had  * 
no  authority  alone  to  borrow  money  without  the  assent  of  the 
others,  and  such  assent  is  not  to  be  assumed  because,  as  found 
by  the  referee,  it  was  for  the  benefit  of  the  estate.  That  fact 
alone  does  not  establish  a  liability  against  all  of  the  defend- 
ants ;  nor  can  they  be  made  jointly  liable  because  they  were 
jointly  interested.  As  no  request  was  found  as  a  matter  of 
fact,  the  conclusion  of  law  was  clearly  erroneous;  and  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

All  concur,  except  Rafallo,  J.,  absent. 

Judgment  reversed. 


The  Stsubbn  County   Bank,  Respondent,  v,  John  J.  Av- 
BEBOEB  et  al.,  Louisa  F.  Albebgeb,  Appellant. 

• 

The  rale  prohibiting  the  splitting  up  a  single  demand  and  bringing  sepa- 
rate actions  at  law,  has  no  application  to  proceedings  to  vacate  an  at- 
tachment. 

80,  also,  the  doctrine  that  a  motion  once  denied  cannot  be  renewed  as  a 
matter  of  right  and  without  leave  of  the  court,  except  upon  facts  arising 
subsequent  to  the  decision,  does  not  apply  to  a  case  where  the  party 
proceeds  in  the  second  motion  upon  a  distinct  property  interest  and  right 
from  that  involved  in  the  first  motion. 

The  facts,  therefore,  that  a  party  has  made  a  prior  motion  to  vacate  an  at- 
tachment upon  the  ground  that  it  is  an  obstruction  to  the  enforcement 
of  a  judgment  and  execution,  and  was  defeated  thereon,  does  not  pre- 
clude a  seoofid  motion  to  vacate  the  attachment  as  far  as  it  affects  real 
•state,  on  the  ground  that  it  is  a  doud  upon  an  alleged  title  thereto  of  the 
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moving  party;  and  this  although  the  party  might  have  prooeeded  on 
the  first  motion  upon  this  ground  also, 

(Argued  December  14, 1880 ;  decided  December  21, 1880.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  1,  1880, 
affirming  an  order  of  Special  Term  which  denied  a  motion  on 
behalf  of  Louisa  F.  Alberger  to  vacate  an  attachment  issued 
in  this  action,  and  all  subsequent  proceedings  thereunder;  as  to 
certain  real  estate  levied  upon  by  virtue  thereof,  to  which  real 
estate  the  moving  party  claimed  title  under  a  deed  from  de- 
fendant, Samuel  F.  Alberger,  subsequent  to  the  levy  of  the 
attachment.  The  motion  was  made  upon  the  ground  of  the 
insufficiency  of  the  affidavits  upon  which  the  writ  was  granted. 
It  was  opposed  upon  affidavits  showing  that  a  prior  motion  had 
been  made  by  the  same  moving  party  upon  the  same  ground 
to  vacate  the  same  attachment  so  faj*  as  it  affected  the  private 
pro])erty  of  ^aid  defendant,  Samuel  F.  Alberger ;  that  upon 
the  first  motion  the  moving  party  claimed  a  lien  upon  the  real 
and  personal  property  of  said  defendant,  under  and  by 
virtue  of  a  judgment  against  him,  and  an  execution  issued 
thereon ;  that  the  first  motion  was  denied  upon  the  ground 
that  the  judgment  was  invalid,  and  so  that  the  moving  party 
was  not  a  lienor,  and  that  no  leave  had  been  given  to  renew 
the  motion. 

The  further  material  fact.s  appear  in  the  opinion. 

A,  O.  Sice  for  appellant.  No  affidavits  could  be  used  to 
support  the  original  affidavits.  (75  N.  Y.  179.)  The  common- 
law  rule  of  practice  that  a  motion  once  denied  on  the  merits 
cannot  be  renewed  without  leave  of  the  court  does  not  apply 
to  a  case  where  a  second  motion  has  been  granted  as  to  a  dis- 
tinct subject-matter.  {Dames  v.  Cot&e^  3  Term,  405.)  A  new 
motion  is  a  matter  of  right  when  based  upon  facts  arising 
after  the  first  motion.  {People  ex  rd.  Barry  v.  Mercem^  3 
Hill.  399.) 
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Geo.  B,  Bradley  for  respondent.  The  order  is  not  appeal- 
able because  it  was  discretionary  and  does  not  affect  a  substan- 
tial right  within  the  meaning  of  the  Code.  {Mianney  v.  Blogg^ 
41 N.  Y.  521 ;  Sdden  v.  Dd.  <&  Hvd.  C.  Co.,  29  id.  634 ;  Matter 
ofReeoe.U  id.  369 ;  lAmton  v.  Groh,  8  Abb.  Pr.  [N.  S.]  386 ; 
KiTig  V.  Merchavd^  Eccfujmge  Co.^  5  N.  T.  547 ;  Hoe  v.  Sa/nboruj 
36  id.  93 ;  Fart  v.  Ba/rd,  1  id.  43 ;  id.  426 ;  id.  125 ;  Thomas 
V.  Fleuryy  26  id.  26 ;  Carpenter  v.  HayneSy  1  Cod.  [N.  S.] 
414;  Qermcm  Am.  Bk.  v.  Morris  Run  Coal  Co,j  74  N.  T. 
60 ;  People  v.  N.  T.  C  R.  R.  Co.,  29  id.  418 ;  Martim,  v. 
Windscyr  Hotel  Co.,  53  How.  422 ;  //<w/^  v.  MHU,  53  K  Y. 
322 ;  Haebrmick  v.  Kmgaton  Board  of  Health,  3  Keyes,  483 ; 
14  Hun,  380.)  The  fonner  motion  to  vacate  this  attachment 
was  for  the  same  relief  asked  upon  this  motion,  and  is  a  bar  to 
this  motion.  (§  686  of  the  new  Code.)  Such  a  motion  can- 
not be  made  without  leave  of  the  court,  and  the  decision  of  the 
Special  Term  in  December,  1877,  denying  leave  to  renew  the 
motion,  ia  a  bar.  {ShuUze  v.  Rodfwald,  1  Abb.  [N.  C]  365 ; 
Bascom  v.  Fealger,  2  How.  16  ;  Ray  v.  Connor,  3  Edw.  Ch. 
499.)  A  motion  once  denied  cannot  be  renewed  as  a  matter  of 
right,  except  upon  a  different  state  of  facts  arising  subsequent 
to  the  decision  of  the  former  motion.  .  {Bamlc  of  Havana  v. 
Moore,  5  Him,  624;  BeVmont  v.  Erie  R.  R.  Co.,  62 
Barb.  637 ;  MiUa  v.  Roaewald,  13  Hun,  439 ;  Smith  v. 
Spaulding,  3  Robt.  615 ;  Ra/msey  v.  Erie  R.  R.  Co.,  57 
Barb.  450;  Ray  v.  Conn(yr,  3  Edw.  Ch.  478;  WiOet  v. 
Faquefweather,  1  Barb.  72 ;  Pattison  v.  Brown,  12  Abb. 
142;  Desmond  v.  Wolf,  6  N.  Y.  [Leg.  Ab.]  389;  Sehla- 
man  v.  Myerstein,  19  How.  412.)  At  the  time  of  the 
motion  Mrs.  Alberger  had  no  interest  in  the  attached  property, 
and  wio  not  entitled  to  make  the  motion.  \Hill  v.  Draper, 
10  Barb.  464;  Bhmtv.Aiken,  15  Wend,  522;  Brown  v. 
Bowen,  30  N.  Y.  512.)  The  original  affidavits  together  with 
the  affidavits  of  Mrs.  Alberger  and  Mr.  Bice,  in  the  moving 
papers  are  sufficient  to  sustain  the  attachment,  and  plaintiff 
may  use  the  facts  stated  m  the  moving  papers  to  sustain  the 
attachment  and  defeat  the  motion.    {Peel  v.  Elliott,  16  How. 
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481 ;  Matter  of  Bliss,  7  Hill,  187 ;  JH^oble  v.  HaUiday,  1 
Comst.  330-336 ;  Matt^  of  Mtoh^  2  Wend.  298 ;  Morgcm  v. 
Averjfy  7  Barb.  656 ;  Matter  of  Eaynes^  18  Wend.  614 ;  Smith 
V.  Frcmk,  2  Robt.  628 ;  Wolf  v.  Brower,  5  id.  602-4 ;  Thonvp- 
son  V.  Frie  B.  B.  Cb.,  9  Abb.  [N.  S.]  212,  227;  Zwermare 
V.  Bhodes,  27  How.  607 ;  14  Hun,  380 ;  Whitaher  v.  Imp^ 
Skirt  Co.,  78  N.  Y.  621.)  The  affidavits  may  be  used  to  bus- 
tain  any  ground  for  the  attachment  recited  in  the  warrant 
(New  Code,  §  683 ;  Morgcm  v.  Avery ^  7  Barb.  656 ;  Matter 
of  Griswold,  13  id.  412 ;  78  N.  Y.  621.) 

Andrews,  J.  When  this  motion  was  noticed  for  the  Special 
Term,  the  first  motion,  founded  upon  the  judgment  and  execu- 
tion, in  favor  of  Louisa  F.  Alberger  had  been  denied  by  the 
Special  Term  on  the  ground  that  the  judgment,  by  reason  of 
the  failure  of  the  clerk  to  enter  it  in  the  judgment  book  and 
other  omissions,  was  not  a  valid  judgment,  and  that  she  ac- 
quired no  lien  thereunder  on  the  property  of  Samuel  F.  Al- 
berger. 

The  present  motion  was  not  founded  upon  her  right  as  lienor 
to  move  to  vacate  the  attachment,  but  upon  her  right  as 
grantee  of  Samuel  F.  Alberger,  under  the  deed  of  December 
3, 1877.  The  second  motion  was  not,  therefore,  in  the  nature 
of  an  application  to  review  the  question  decided  on  the  first 
motion  and  the  decision  on  that  motion,  that  she  acquired  no 
lien  under  her  judgment  and  execution  was  in  no  way  incon- 
sistent with  a  new  motion  founded  upon  her  ownership  of  the 
land  attached.  The  fact  that  she  might  on  the  first  motion 
have  proceeded  on  this  ground  also,  did  not  preclude  her  from 
resorting  to  an  independent  motion  to  vacate,  after  the  first* 
motion  was  denied.  The  rule,  which  forbids  the  splitting 
up  of  a  single  demand  and  bringing  separate  actions  at  law 
thereon,  has  no  application  to  a  proceeding  of  this  character. 
The  grounds  of  intervention  by  the  two  motions  were  entirely 
distinct.  In  both  motions  she  sought  to  vacate  the  attach- 
ment; but  in  the  first  she  sought  to  remove  it  as  an  obstruction 
in  the  way  of  the  enforcement  of  her  judgment  and  execution, 
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and  in  the  second  as  a  cloud  upon  her  title  under  the  deed. 
The  first  motion  related  both  to  real  and  personal  property, 
and  the  second  to  real  property  alone.  Under  her  deed  she 
acquired  no  right  or  title  to  the  personal  property  levied  on 
under  the  execution. 

The  doctrine  that  a  motion  once  denied  cannot  be  renewed 
as  a  matter  of  right  and  without  leave  of  the  court,  except 
upon  facts  arising  subsequent  to  the  decision  of  the  former 
motion,  cannot  apply  to  a  case  where  the  party  proceeds  in  the 
second  motion  .upon  a  distinct  property  interest  and  right  from 
tliat  involved  in  the  first  motion.  We  are,  therefore,  of  opin- 
ion that  the  denial  of  this  motion  by  the  Special  Term,  on  the 
ground  that  as  no  leave  to  renew  the  motion  having  been 
given  the  decision  of  the  fonner  motion  was  a  bar  to  the 
second  motion,  was  erroneous.  Moreover  the  doctrine  of  res 
adjudicata  does  not  apply  with  the  same  strictness  to  decisions 
on  motions  as  to  judgments. 

The  General  Term  affirmed  the  decision  of  the  Special  Term 
on  the  first  motion,  and  this  court  on  appeal  granted  the 
motion,  and  afterward  on  the  application  of  the  plaintiff 
limited  its  order  of  reversal  so  as  to  vacate  the  attachment  as  to 
Louisa  F.  Alberger,  so  far  only  as  it  affected  her  rights  under 
her  judgment  and  execution  against  the  individual  property 
of  Samuel  F.  Alberger.  It  is  claimed  that  this  order,  by  im- 
plication, affirms  the  attachment  as  to  all  rights  existing  in 
Mrs.  Alberger  when  the  attachment  was  issued,  except  those 
derived  under  her  judgment  and  execution.  The  only  ques- 
tion before  this  court  on  that  motion  was  whether  the  attach- 
ment was  valid  as  against  her  judgment  and  execution,  and  the 
•court  decided  it  was  not.  There  could  have  been  no  intention 
to  affirm  the  validity  of  the  attachment  as  against  any  other 
title  which  she  may  have  had,  as  it  was  vacated  for  inherent 
and  jurisdictional  defects  in  the  attachment  proceedings.  But 
it  is  sufficient  to  say  that  when  the  second  motion  was  noticed 
the  first  motion  stood  denied,  with  the  denial  affirmed  by  the 
General  Term,  and  Mrs.  Alberger  had  the  right  to  institute 
a  new  motion  founded  upon  a  different  right,  which  did  not 
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involve  a  review  of  the  decision  of  flie  Special  Term  on  the 
first  motion. 

The  last  decision  of  this  court  on  the  first  motion  disposed 
of  the  question  as  to  the  sufficiency  of  the  affidavits  upon 
which  the  attachment  was  issued  adversely  to  the  plaintiff. 

We  think  the  order  of  the  General  and  Special  Terms 
should  be  reversed,  and  an  order  entered  vacating  the  attach- 
ment as  against  the  land  embraced  in  Mrs.  Alberger's  deed. 

The  plaintifiE  can  contest  in  an  action  the  alleged  fraud  in 
that  conveyance. 

All  concur,  except  Eabl,  J.,  dissenting. 

Order  reversed,  ordered  accordingly.. 


Andbew  J.  Post  et  al..  Appellants,  v,  Geobgb  W.  Campbell 
et  al..  Respondents,  and  Patbick  H.  Mubbay,  Appellant. 

Under  the  provisions  of  the  mechanic's  lien  law  of  1863,  for  Kings  and 
Qaeens  coantie8(g  1,  chap.  478,  Laws  of  1802),  which  directs  the  disallow- 
ing as  against  lienors  of  any  payment  made  by  the  owner  "  by  oollosion, 
for  the  -purpose  of  avoiding  the  provisions  of  this  act,  or  in  advance  of 
the  terms  of  any  contract/'  payments  made  in  advance,  although  with- 
out fraud  or  collusion,  cannot  be  allowed. 

The  statute,  however,  was  intemded  to  protect  the  lienor  against  payments 
madeto  the  contractor  or  other  persons  to  the  prejudice  of  the  lienor,  and 
where  payments  in  advance  were  made  to  him  on  account  of  the  work  or 
materials  for  which  he  claims  a  lien,  he  will  not  be  permitted  to  dispute 
the  right  of  the  owner  to  have  them  credited  because  they  were  made  too 
soon. 

M  m&iM,  that  under  said  act  a  lienor  is  only  entitled  to  the  value  of 
materials  and  woriL  performed  within  three  months  next  preceding  the 
fiUng  of  the  notice  of  lien. 

In  an  action  by  a  sub-contractor  to  enforce  a  lien  under  said  act,  plaintiffs 
claimed  and  were  allowed,  by  the  referee,  $4,350,  and  interest.  The 
referee  found  that  the  value  of  the  work  performed  by  plaintiffs  within 
three  months  preceding  the  filing  of  notice  was  $1,077.17.  The  last 
installment  on  plaintiffs'  contract  was  $3^50,  payable  ten  days  after  the 
completion  of  the  work.  Hdd,  that  conceding  the  lien  could  be  estab- 
lished  as  to  the  last  installment  by  filing  a  notice  within  three  months  after 
the  completion  of  the  work,  on  the  ground  that  it  was  not  earned  until 
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sacli  completion,  this  did  not  justify  the  including   in  the  judgment 
work  done  previous  to  the  three  months  and  not  embraced  in  that  install- 
ment. 
Post  y.    Campbell  (18  Hun,  51),  affirmed;  the  principle,  however,  there 
enunciated  overruled. 

(Argued  September  80,  1880 ;  decided  January  18,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  June  14,  1879, 
reversing  a  judgment  in  favor  of  plaintiflFs  and  defendant 
Murray,  entered  upon  the  report  of  a  referee.  (Reported 
below,  18  Hun,  51.) 

This  action  was  brought  by  plaintiffs,  as  sub-contractors,  to 
foreclose  a  mechanic's  lien  upon  property  in  the  city  of  Brook- 
lyn, claimed  to  have  been  acquired  under  the  lien  law  applica- 
ble to  the  counties  of  Kings  and  Queens  (chap.  478,  Laws  of 
1862). 

The  facts  pertinent  to  the  questions  discussed  are  stated  in 
the  opinion. 

William  G.  Wilson  for  (plaintiff^)*  appellants.  The  plaint- 
iffs' notice  of  lien  wAs  filed  within  the  time  required  by  law. 
(Chap.  478  of  the  Laws  of  1862,  §  3 ;  Haden  v.  Budenaickj  6 
Daly,  3.)  The  owners  of  the  property  are  not  protected  from 
lien  by  their  payment  in  advance  to  the  principal  contractor. 
{Cheney  v.  Troy  Hospital  AssodaUon^  65  N.  Y.  282,  288.) 

Z.  Lafim  Kellogg  for  appellant  P.  H.  Murray.  The  de- 
fendants, Campbell  and  Thayer,  are  liable  on  the  giound  that 
payments  were  made  by  them  in  advance  before  they  were 
due,  under  their  contract  with  Smith.  (Chap.  478,  Laws  of 
1862.)  It  is  not  necessary  to  show  collusion  when  payments 
are  made  in  advance.  {In  re  Squires^  \%  Abb.  Pr.  38 ;  Band- 
mam/n  v.  Kreischer^  August  14,  1871,  General  Term  6i  City 
Court  of  Brooklyn;  White  v.  /iSfew^J^rry, . March  29,  1871, 
General  Term,  City  Court ;  Cheney  v.  Troy  Hospital  Asso- 
ciation, 65  N.  Y.  282.)     It  is  not  necessary  that  all  the  work 
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under  an  entire  contract  ahould  be  done  within  three  months 
of  the  filing.     {Hodden  v.  Bvddensick^  6  Daly,  3.) 

T.  Mitchell  Tyng  for  respondents.  The  payments  which 
the  respondents  made  to  their  main  contractor  were  all  made 
in  good  faith,  and  without  collusion,  more  than  three  months 
before  either  of  the  claimants  had  filed  a  notice  of  lien  or 
served  a  copy  thereof,  and  they  are  entitled  to  have  them 
allowed.  (Chap.  478,  Laws  of  1862;  3  R.  S.  [6th  ed.]  797; 
id.  798 ;  Foi/ne  v.  Wilson,  74  N.  Y.  348,  355 ;  Kneeland  on 
Mechanics'  Liens,  pp.  125,  126,  §  112;  Schneider  y.  Hobein, 
41  How.  232;  Thompson  v.  Yaiea,  28  id.  142;  Lomba/rdY, 
Syracuse^  etc.,  R,  i?.,  55  N.  Y.  491 ;  Crane  v.  Oenin,  60  id. 
127 ;  RecOmm  v.  Seneca  Z.  G.  <&  W.  Co.,  67  id.  215 ;  HaU  v. 
Sheehan,  69  id.  918.)  In  no  event  could  the  claimants,  under 
section  3  of  the  act  in  question,  file  or  sustain  liens  for  work, 
labor  and  materials  which  were  not  performed  and  furnished 
within  three  months  prior  to  the  date  on  which  they  respect- 
ively filed  their  notices  of  lien.  {Spencer  v.  JSamett,  35  N. 
Y.  94 ;  ZiO^  v.  ffotd  Co,,  9  Hun,  424.) 

Rapallo,  J.  We  concur  in  the  conclusion  of  the  learned 
referee  in  respect  to  the  construction  of  the  lien  law  applicable 
to  Kings  and  Queens  counties  (Laws  of  1862,  chap.  478,  §  1), 
which  provides  for  disallowing  as  against  h'enors  any  payment 
made  "  by  collusion,  for  the  purpose  of  avoiding  the  provisions 
of  this  act,  or  in  advance  of  the  terms  of  any  contract."  We 
think  that  the  intention  of  this  provision  was  to  exclude  pay- 
ments made  either  by  collusion  or  in  advance  of  the  terms  of  the 
contract.  It  is,  perhaps,  possible  to  construe  the  provision  so 
as  to  make  the  word  "  collusion  "  apply  both  to  payments 
made  for  the  purpose  of  evading  the  act  and  to  payments  made 
in  advance,  but  we  think  the  more  natural  construction  of  the 
sentence  is  that  payments  made  by  collusion  for  the  purpose  of 
evading  the  act  constitute  one  class  of  payments  to  be  disal- 
lowed, and  payments  made  in  advance  of  the  terms  of  the  con« 
Sickels  —  Vol.  XX  X VIIL        36 
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tract  constitute  another  class.  It  can  hardly  be  doubted  that  this 
was  the  intention  of  the  act,  when  we  consider  its  general  scheme, 
and  that  upon  which  other  similar  acts  are  framed.  The  gen- 
eral purpose  of  all  these  acts  is  to  constitute  the  payments 
stipulate  to  be  made  by  the  owner  to  the  contractor,  a  fund 
(Laws  of  1830,  chap.  330,  §  i)  for  the  protection  of  material- 
men and  sub-contractors  or  mechanics,  whose  materials  and 
labor  actually  produce  the  building,  and  go  to  entitle  the  con- 
tractor to  his  payments,  and  these  laws  provide  the  machinery 
by  which  such  sub-contractors,  mechanics  and  materialmen  may 
impound  these  payments  in  the  hands  of  the  owner  and  ac- 
quire a  lien  on  the  property  for  the  sums  unpaid  on  the  con- 
tract. The  contract  and  the  payments  to  become  due  there- 
under thus  constitute  the  security  of  the  mechanics  employed 
by  the  contractor,  and  they  furnish  work  and  materials  on  the 
faith  thereof.  These  payments  are  usually  made  to  fall  due 
at  the  various  stages  of  the  progress  of  the  work,  and  those 
employed  or  furnishing  materials  to  earn  the  payments,  if  they 
inform  themselves  of  the  terms  of  the  contract,  as  they  should 
do,  will  always  know  when  the  payments  accrue.  It  is  mani- 
fest tliat  if  the  owner  were  at  liberty  to  anticipate  the  pay- 
ments, the  security  of  thei  mechanics  and  materiahnen  would 
be  very  shadowy  ;  for  when  they  came  to  file  their  notices  of 
lien,  they  might  find .  that  all  the  payments  had  been  antici- 
pated and  that  there  was  nothing  due  or  to  become  due  which 
they  could  impound.  To  provide  against  this  danger,  pay- 
ments in  advance  have  been  provided  against  in  most  of  the 
laws  upon  this  subject.  It  cannot  be  material  whether  the 
payments  in  advance  are  made  for  any  fraudulent  purpose,. or 
by  collusion,  or  innocently,  so  long  as  they  are  voluntary.  The 
effect  is  the  same  upon  those  who  are  looking  to  the  accruing 
payments  as  their  security.  The  sub-contractor  who  is  relying 
upon  the  right  which  the  lien  law  gives  him  to  impound  all 
payments  which  are  duQ  when  he  performs  his  work,  or  which 
may  thereafter  accrue  according  to  the  terms  of  the  contract, 
might,  if  such  advances  were  permissible,  find  when  his  work 
is  done  that  the  fund  upon  which  he  relied  has  disappeared. 
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The  damage  to  him  is  the  same  whatever  may  have  been  the 
motive  of  the  advance. 

The  various  h'en  laws  which  have  been  passed  from  time  to 
time  differ  in  their  provisions.  Some  of  them  provide  only 
against  collasive  payments,  others  provide  also  against  pay- 
ments in  advance ;  bat  when  provision  is  made  against  pay- 
ments in  advance,  I  find  none  which  require  that  such  payments 
in  advance  be  made  by  collusion  or  fraudulently.  The  act  of 
1830,  applicable  to  the  city  of  New  York,  chapter  330,  section 
5,  disallows  as  against  the  lienor  a  payment  to  the  contractor 
"  by  collusion  or  othervnse,  in  advance  of  the  sum  due  on  the 
contract."  The  act  of  1852,  applicable  to  Westchester  and 
other  counties,  chapter  384,  section  3,  contains  the  same  pro- 
vision in  the  same  language.  The  act  of  1854,  chapter  402, 
section  3,  provides  against  payments  on  the  contract  by  the 
owner  "  by  collusion  for  the  purpose  of  avoiding  the  provisions 
of  the  act,  or  before  the  right  o£  any  claimant  to  file  a  note  of 
lien  has  expired,  or  in  advance  of  the  terms  of  any  contract." 
The  language,  of  this  act  is  very  similar  to  that  of  the  act  pf 
1862,  now  under  review,  but  it  seems  quite  plain  that  payments 
in  advance  are  a  prohibited  class  of  payments  distinct  from  col- 
lusive payments.  The  act  of  1854  was  amended  by  chapter 
558  of  the  Laws  of  1869,  and  made  applicable  to  all  the  coun- 
ties in  this  State  except  Erie,  Kings,  Queens,  New  York  and 
Onondaga,  and  was  further  amended  by  the  act  of  1873,  chap- 
ter 489.  Section  3  of  the  act  of  1854  was,  by  this  act  of  1873, 
amended  by  striking  out  the  provision  against  payments  in  ad- 
vance, leaving  in  force  only  a  provision  against  payments  "by 
collusion  for  the  purpose  of  avoiding  or  with  intent  to  avoid 
the  provisions  of  this  act."  This  act  did  not  affect  the  provis- 
ion against  payments  in  advance  contained  in  the  act  of  1862, 
which  applies  to  Kings  and  Queens  counties,,  but  left  that  pro- 
vision in  full  force.  The  course  of  legislation  on  this  subject 
clearly  shows  that  a  distinction  was  made  between  collusive 
payments  and  payments  in  advance. 

If  in  the  other  acts  referred  to,  or  in  the  act  of  1862,  it  was 
intended  to  exclude  payments  in  advance  only  when  collusively 
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made,  it  is  difficult  to  understand  why  payments  in  advance 
were  specified  at  ^1,  for  if  made  by  collusions  the  language  in 
respect  to  collusive  payments  would  be  ample  to  cover  all 
fraudulent  prepayments. 

The  case  of  Cheney  v.  Troy  Hospital  AseodaMon  (65  N. 
Y.  282)  puts  the  same  construction,  as  that  adopted  by  the 
learned  referee  upon  precisely  similar  language  used  in  the 
Kensselaer  county  mechanics'  lien  law,  and  we  think  that  is 
its  reasonable  construction. 

Adopting  that  construction,  however,  a  further  question  is 
presented  whether  the  lienor  can  avail  himself  of  the  right  to 
have  payments  disallowed  to  the  owner  on  the  ground  that 
they  were  in  advance  of  the  terms  of  the  contract,  when  such 
payments  in  advance  were  made  to  the  lienor  himself,  on  ac- 
count of  the  work  and  materials  for  which  he  claims  a  lien. 
We  think  there  would  be  manifest  injustice  in  sustaining  such 
a  claim,  and  permitting  the  lienor,  after  having  once  received  a 
payment  from  the  owner  on  account  of  the  money  coming  to 
the  contractor  upon  his  contract,  to  recover  the  same  money  a 
second  time  from  the  owner  on  the  ground  that  when  the  pay- 
ment was  made  it  was  not  actually  due  to  the  contractor,  ac- 
cording to  the  terms  of  the  contract.  The  statutory  provision 
was  intended  to  protect  the  lienor  against  payments  made  to 
the  contrafctor  or  other  persons,  to  the  prejudice  of  the  lienor ; 
but  where  the  lienor  has  himself  received  the  money,  he  surely 
ought  not  to  be  permitted  to  dispute  the  right  of  the  owner  to 
bo  credited  with  the  payment  because  it  was  made  too  soon. 
It  is  true  the  words  of  the  statute  are  that  if  the  owner  shall 
pay  "  any  person  "  by  collusion  or  in  advance,  and  the  amount 
still  due  the  contractor  after  such  payment  shall  be  insufficient 
TO  satisfy  the  demands  of  the  claimants  under  the  lien  law,  the 
owner  shall  be  liable  for  the  amount  that  would  be  owing  to 
the  contractor  if  no  such  payment  had  been  made.  But  in 
construing  the  term  "  any  person,"  it  must  be  understood  to 
mean  any  person  other  than  the  claimant.  It  could  not  have 
been  intended  that  after  having  received  the  money  himself,  as 
a  payment  upon  the  contract,  the  claimant  should  be  allowed  to 
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claim  the  same  installment  again.  In  the  present  case  the 
owners  had,  long  before  the  notice  of  lien  was  filed,  paid  to  the 
contractor  and  npon  his  order  the  whole  amount  of  the  con- 
tract price  of  the  building  and  upward  of  $1,000  in  addition, 
and  the  referee  finds  that  all  these  payments  were  made  with- 
out collusion  and  in  entire  good  faith.  The  last  installment 
payable  upon  the  contract  was  $5,000,  and  this  was  to  be  paid 
when  the  building  was  completed.  On  the  9th  of  February, 
1878,  and  when  very  little  remained  to  be  done  in  the  building, 
the  owners  paid  to  the  claimants.  Post  &  McCord,  out  of  this 
last  installment  the  sum  of  $2,500,  on  an  order  drawn  in  their 
favor  by  the  contractor  upon  the  owners.  The  referee  has 
found  that  when  this  draft  was  paid  to  the  claimants  the  build- 
ing had  not  been  fully  completed,  a  small  amount  of  work  still 
remaining  to  be  done,  and  consequently  he  has  disallowed  this 
payment,  as  a  payment  in  advance,  and  included  it  in  the  amount 
found  due  from  tlie  owners  to  the  contractor,  for  which  he  has 
rendered  judgment  in  favor  of  the  claimants.  Post  &  McCord, 
thus  compelling  the  owners  to  pay  the  same  amount  to  them  a 
second  time. 

We  think  this  was  erroneous,  and  inasmuch  as  the  whole 
amount  of  the  recovery  of  Post  &  McCord  cannot  be  sustained 
without  the  disallowance  of  this  payment,  the  court  below  was 
justified  in  granting  a  new  trial.  The  case  contains  all  the 
necessary  findings  and  exceptions  to  raise  the  point  distinctly. 

The  respondent  further  contended  before  the  referee  that  the 
claimants  were  entitled  to  recover  only  for  the  value  of  the 
work  and  nlaterials  furnished  and  performed  within  three 
months  next  preceding  the  filing  of  the  notice  of  lien,  and  such 
is  the  provision  of  the  statute.  The  notice  of  lien  of  Post  & 
McCoid  was  filed  on  the  2l6t  of  May,  1878.  The  whole  con- 
tract-price of  the  work,  $51,000,  and  more,  had  been  paid  by 
the  owners  to  the  contractors  on  the  13th  of  February,  1878. 
The  claimants  Post  &  McCord,  by  their  notice  of  lien,  claimed 
the  sum  of  $4,350,  with  interest  from  May  13,  1878,  for  work 
done  by  them  under  a  sub-contract,  by  which  they  were  to  bo 
paid  in  installments,  the  last  installment  being  $3,350,  payable 
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ten  days  after  the  completion  of  the  whole  work.  The  referee 
finds  that  the  valae  of  the  work  performed  by  them  within  the 
three  months  immediately  preceding  the  21st  of  May,  1878 
(the  date  of  the  filing  of  the  notice  of  lien),  amounted  to 
$1,077.17.  Yet  he  has  rendered  judgment  against  the  owners 
for  the  full  sum  claimed,  amounting  to  $4,543.69,  with  interest, 
and  declaring  them  entitled  to  a  lien  therefor,  notwithstand- 
ing the  objection  that  the  lien  was  valid  only  to  the  extent  of 
the  value  of  the  work,  etc.,  done  and  furnished  within  the  three 
months. 

From  the  opinion  of  the  referee  it  appears  that  he  places 
this  conclusion  upon  the  ground  that  the  last  installment  of 
the  sub-contract  did  not  become  payable  until  within  the  three 
months,  and  that  although  the  point  was  made  that  the  lien 
must  be  limited  to  the  work  done  within  the  three  months, 
th^  point  was  not  specifically  taken  that  the  plaintiffs'  recovery 
should  be  limited  to  such  last  installment.  It  seems  to  us  that 
the  point  stated  in  the  opinion  to  have  been  taken  was  suffi- 
cient, and  that  the  exception  to  the  conclusion  that  the  plaint- 
iffs are  entitled  to  a  lien  for  $4,543.69  raises  the  question  what 
should  be  the  amount  of  the  recovery. 

Inasmuch  as  the  work  done  within  the  three  months  is  found 
to  have  been  only  $1,077.17,  it  is  evident  that  all  the  rest  of 
the  $4,543.69  must  have  been  earned  prior  to  that  time,  and 
that  no  lien  could  be  obtained  therefor  unless  it  be  to  the 
extent  of  the  last  installment  payable  on  the  plaintiffs'  sub- 
contract. And  if  the  referee  was  right  in  holding  that, 
as  to  that  installment,  the  lien  could  be  established  on  the 
ground  that  it  was  not  earned  until  the  completion  of  the 
work,  and  that  consequently  a  lien  therefor  could  be  obtained 
by  filing  a  notice  within  three  months  after  such  completion, 
still  that  would  not  justify  him  in  including  in  the  judgment 
work  previously  done  and  not  embraced  in  that  installment 
Even  if  the  claim  of  the  defendants  that  the  recovery  should  be 
limited  to  the  work  actually  performed  within  the  three  mo'nths 
could  be  partially  answered  by  showing  that  the  lien  might  be 
made  to  cover  the  whole  of  the  last  installment,  they  did  not 
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thereby  lose  the  right  to  except  to  the  allowance  of  a  lien  for 
other  work  done  outside  of  the  three  months  which  could  not, 
upon  any  theory,  be  included.  The  allowance  to  the  plaintifb 
of  this  excess  was  also,  in  our  judgment,  erroneous. 

The  lien  of  the  claimants  Post  &  McCord  was  held  to  be 
prior  to  that  of  the  claimant  Murray.  The  allowance  of  the 
credit  of  $2,500  paid  to  Post  &  McCord  on  the  9th  February, 
1878,  would  reduce  the  amount  due  from  the  owners,  even  if 
all  the  other  prepayments  be  disallowed  them,  to  a  sum  insuffi- 
cient to  pay  the  claim  of  Post  &  McCord,  and,  therefore,  no 
lien  existed  in  favor  of  the  appellant  Murray. 

The  order  of  the  General  Term  should  be  affirmed  and  judg- 
ment absolute  be  rendered  against  the  appellants  on  their 
stipulations. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Geobob  8.  Hazard  et  al.,  Bespondents,  v.  Jobiah  M.  Fibkb 

et  al..  Appellants. 

Plaintiflls  made  advanoes  to  N.  on  pledge  of  the  bill  of  lading  of  a 
caigo  of  com,  of  which  N.  was  general  owner,  and  which  was  consigned 
to  him  at  B.  Upon  arrival  of  the  com»  plainti£b  consented  that  N.  might 
designate  the  elevator  in  which  it  should  be  stored ;  this  he  did,  and 
npon  receiving  from  the  master  of  the  vessel  the  elevator  receipt,  instead 
of  procuring  a  warehouse  receipt  in  the  names  of  plaintifb,  and  deliv- 
ering it  to  them,  as  according  to  usage  it  was  his  duty  to  do,  he  obtained 
such  receipt  in  his  own  name.  The  plaintiffs  knew  that  according  to  the 
usual  course  of  dealing,  the  master  would  deliver  the  elevator  receipt  to 
the  consignee  on  payment  of  freight,  and  that  on  such  jreceipt  a  ware- 
house receipt  would  be  issued  to  the  consignee,  or  in  the  name  of  whom 
he  should  direct.  They  expected  N.  to  pay  the  freight,  and  intended  him 
to  receive  the  elevator  receipt.  The  com  arrived  November  8th;  plaint- 
iflb  paid  no  attention  to  its  possession  until  November  18th,  when  they 
demanded  repayment  of  their  loan.  Meanwhile,  N.  had  shipped  the  com 
to  New  York  by  canal,  and  on  the  faith  of  the  canal  boat  bills  of  lading 
obtained  advances  from  defendants.  JBMt  that  conceding  plaintiffs' 
claim  ooold  not  be  enforced  as  against  defendants,  as^to  which  guaref  yet 
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it  remained  good  aa  against  N.  or  his  creditors,  and  defendants  would  be 
entitled  to  protection  against  sach  claim  only  to  the  extent  of  their  ad- 
▼anoe8,and  so  far  only  as  a  lien  on  the  com  or  its  proceeds  was  necessary 
to  secare  sach  advances ;  and,  it  appearing  that  defendants  had  in  their 

•  hands  other  funds  belonging  to  N.  upon  which  they  had  a  lien  for,  and 
had  the  right  to  apply  them  to,  the  payment  of  these  advances,  and  which 
after  notice  of  plaintiffs'  claim  they  paid  over  to  another  on  the  order  of 
N.  Meld,  that  plaintifb  were  entitled  to  demand,  and  npon  refusal  to 
pay,  to  maintain  an  action  to  recover  the  com  or  its  proceeds. 

Abo,  hdd,  thfft  plaintifis'  right  to  have  such  other  funds  applied  to  cancel 
defendants'  lien  was  superior  to  the  title  thereto  of  an  assignee  in  bank- 
ruptcy of  N.,  or  to  that  of  any  person  to  whom  N.  might  have  assigned 
the  same. 

(Ai^ued  October?,  1880 ;  decided  January  18, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  upon' 
an  order  made  on  the  second  Tuesday  of  June,  1879,  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  verdict  and 
affirming  an  order  denying  a  motion  for  a  new  trial.  (Re- 
ported below,  18  Hun,  277.) 

The  nature  of  the  action  appears  by  the  abstract  of  the  com- 
plaint contained  in  the  opinion. 

It  appeared  in  substance  on  the  trial,  that  Ozias  L.  Nims, 
who  (in  copartnership  with  one  David  Long)  was  doing  busi- 
ness under  the  name  and  style  of  "  O.  L.  Nims,  Agent,'-'  had 
directed  one  J.  B.  Lyon,  who  was  their  agent  at  Chicago,  to 
purchase  for  the  firm  24,000  bushels  of  com,  which  Lyon  did, 
and  shipped  the  same  on  the  schooner  Caar  on  account  of  said 
Lyon  to  the  care  of  Nims.  To  raise  the  money  at  Chicago  to  pay 
the  purchase-price  of  the  com,  Lyon  drew  his  draft  on  Nims 
for  $12,610.59,  payable  to  the  order  of  the  cashier  of  a  bank  in 
Chicago  and  attached  the  same  to  the  bill  of  lading  issued  by 
the  master  of  the  Czar.  Lyon  delivered  the  bill  of  lading,  with 
the  draft  attached,  to  the  said  bank,  which  discounted  it  and 
sent  the  draft  with  the  bill  of  lading  forward  to  a  bank  at  Buf- 
falo for  collection.     The  draft  and  bill  of  lading  arrived  at 
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Buffalo  on  the  30th  day  of  Octobw,  1871,  and  on  that  day  the 
plaintiffs,  also  gram  dealers  at  Buffalo,  at  the  request  of  ^N'ims 
and  as  a  loan  or  advance  on  the  cargo  of  the  Czar,  loaned  to 
Nims  $12,600,  with  the  agreement  that  they  should  hold  the 
bill  of  lading  as  collateral  security  for  the  repayment  of  the 
money,  and  took  from  Nims  a  receipt  and  agreement  as  fol- 
lows : 

• "  Buffalo,  October  30, 1871. 

"  Received  of  <}.  S.  Hazard  &  Co.  twelve  thousand  and  six 
hundred  dollars,  advance  on  24,000  bushels  com — schooner 
Czar  —  bill  of  lading  held  as  collateral. 

"  O.  L.  NIMS,  Aget^, 

"  per  Lewis  M.  Evans." 

At  the  time  the  receipt  was  given,  the  bill  of  lading  was 
delivered  to  Hazard  &  Co.,  of  which  firm  plaintiffs  were  the 
members,  indorsed  by  "O.  L.  Nims,"  and  by  "O.  L.  Nims, 
Agent." 

The  schooner  Czar  arrived  at  Buffalo  on  the  7th  or  8th  of 
November  following  the  transfer  of  the  bill  of  lading. 

According  to  the  custom  and  ordinary  course  of  business, 
the  master  of  the  schooner  Czar  would  seek  out  the  person  to 
whose  care  the  cargo  was  consigned,  and  deliver  it  to  him  or 
put  it  into  such  elevator  as  he  should  direct,  and  there  was  a 
custom  among  graia  dealers  at  Buffalo,  that  when  advances 
were  made  on  a  cargo  of  grain  and  the  bill  of  lading  assigned, 
the  consignee  would  procure  the  elevator's  warehouse  receipt 
in  the  name  of  the  person  to  whom  the  bill  of  lading  was  as- 
signed, and  the  assignee  generally  intrusted  the  performance 
of  that  duty  to  the  general  owner  of  the  grain,  though  in  some 
instances  those  who  had  made  advances  on  cargoes  gave  notice 
to  the  proprietors  of  the  elevator  that  the  warehouse  receipt 
must  be  made  out  to  the  party  to  whom  the  bill  of  lading  was 
assigned.  In  this  instance,  the  master,  having  notified  Nims 
of  the  arrival  of  the  cargo,  was  directed  by  the  latter,  with  the 
assent  of  the  plaintiff,  to  deliver  the  cargo  into  an  elevator 
known  as  the  "  City  Elevator,"  and  he  did  so,  taking  a  war^ 
SiCKBLs  —  Vol.  XXXVHL       37 


290  Hazabd  et  al.  v.  Fiske  et  al.  [Jan., 


Statement  of  case. 


house  receipt  known  as  an  "elevator  ticket"  for  the  same. 
The  master  then  took  the  "  elevator  ticket "  to  the  office  of 
the  "Western  Elevating  Company"  who  then  had  charge 
of  the  running  of  several  elevators  in  Buffalo,  and  procured 
the  warehouse  receipt  of  that  Company  for  the  said  caigo  of 
com,  upon  the  indorsement  and  delivery  to  it  of  the  "  elevator 
ticket,"  which  warehouse  receipt  certified  that  said  company 
had  received  said  cargo  in  store  subject  to  the  order  of  O.  L. 
Nims.  This  warehouse  receipt  the  master  took  to  the  office 
of  O.  L,  Nims  and  delivered  to  him  on  being  paid  his  freight. 

By  some  neglect  or  inadvertence  the  plaintiffs  never  got 
possession  of  the  warehouse  receipt,  and  Nims,  without  the 
consent  or  knowledge  of  the  plaintiffs,  caused  the  com  to  be 
shipped  on  four  canal  boats,  after  mixing  it  with  other  com 
belonging  to  him,  consigned  to  the  defendants  constituting  the 
firm  of  J.  M.  Fiske  &  Co.,  commission  grain  dealers  in  New 
York,  and  obtained  from  the  master  of  each  of  said  canal  boats 
a  canal  shipping  bill  or  bill  of'  lading,  consigning  the  com  em- 
braced in  that  cargo  to  the  care  of  said  firm  at  New  York,  and 
drew  his  draft  on  the  firm  against  each  of  the  said  canal  car- 
goes, attached  the  draft  in  each  case  to  the  canal  shipping  bill 
and  procured  the  several  drafts  to  be  discounted  at  some  one 
of  the  Buffalo  banks.  The  said  several  drafts  were  sent  to 
New  York  for  collection  and  were  presented  to  and  paid  by 
said  J.  M.  Fiske  &  Co.  without  any  notice  of  any  claim  of 
plaintiffs  to  the  com. 

The  further  material  facts  are  set  forth  in  the  opinion. 

WUUomi  H.  Chreene  for  appellants.  The  rule  at  common 
law,  "  That  whenever  one  of  two  innocent  persons  must  suffer 
by  the  act  of  the  third,  he  who  enabled  the  third  person  to  do 
or  occasion  the  injury  or  commit  the  fraud,  if  it  be  one,  must 
sustain  the  loss,"  is  applicable  to  this  case.  {Dowa  v.  Ghreen^ 
24  N.  Y.  6Z%\Voorhi8  v.  Olmatead,  66  id.  113,  117.)  Plaint- 
iffs lost  their  lien  under  the  statute  of  frauds  as  .against  the  de- 
fendants, hona  fide  purchasers.  The  plaintiffs'  lien  depended 
on  their  keeping  their  possession  from  Nims,  as  between  them 
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and  bona  Jide  purchasers.  (2  R.  S.  p.  135,  §  5 ;  Kyser  v. 
Barieckj  3  Duer,  373,  390,  392 ;  Bawle;/  v.  BigdoWy  12  Pick, 
307 ;  Morey  v.  WdUhy  8  Cow.  238 ;  Root  v.  French^  13  Wend. 
572 ;  Evans  v.  Saltera^  12  Pick.  306 ;  Stevens  v.  Eydcy  32 
Barb.  572.)  Defendants'  title  is  good  as  against  the  plaintiflEs 
by  force  oif  the  "  Factor's  Act,"  first  section.  (Laws  of  1830, 
chap.  179,  p.  203 ;  Doios  v.  Greene^  24  N.  T.  638;  32  Barb. 
490 ;  60  N.  Y.  40,  47.)  The  third  section  of  the  "  Factor's 
Act"  protects  the  defendants  as  bona  fide  parchasers.  (Bates 
V.  Cunningham^  19  N.  T.  Sup.  Ct ;  12  Hun,  412 ;  Howkmd 
V.  Woodruffs  60  N.  Y.  74 ;  Pegram  v.  Cwrsany  10  Bosw.  605.) 
As  soon  as  the  master  delivered  the  cargo  to  Nims,  the  ap- 
pointed agent,  in  the  usual  way  of  business,  his  possession  was 
at  an  end  and  the  bill  of  lading  became  a  worthless  piece  of 
paper,  both  by  law  and  in  fact,  so  &r  as  it  any  longer  repre- 
sented or  symbolized  the  possession  of  the  caigo.  {Morgen- 
stein  V.  Barber^  2  C.  P.  38-45 ;  Farmers'  Nat.  BTc.  of  (7.,  57 
N.  Y.  37 ;  2  Kent's  Com.  549.)  The  plaintiflTs  have  proved 
no  lien  or  title  as  against  the  defendants.    (57  N.  Y.  28. ) 

Skermam,  S,  Rogers  for  respondents.  Plaintiffs  established 
in  themselves  a  special  property  in  the  grain  to  the  extent  of 
the  advances  made  by  them.  {Marine  Bank  v.  Fiske^  71 
N.  Y.  353 ;  9  Hun,  363 ;  Man.  <&  Tr.  Bank  v.  Farmers  ds 
Mechanics^  Banhy  60  N.  Y.  40  ;  First  Nat.  Bank  of  Toledo 
V.  SJiaw,  61  id.  283  ;  City  Bank  of  R.  y.  Jones^i^  Comst.  497 ; 
First  Nat.  Bank  of  C.  v.  Kelly ^  57  N.  Y.  34 ;  City  Bank  of 
Rom^e  V.  R.  <&  W.  R.  R.,  44  id,  136 ;  Dows  v.  Nat.  Ex.  Bank 
of  M.y  91  U.  S.'618.)  The  tortious  shipment  of  grain  by  a 
party  gives  no  protection  to  a  consignee  or  other  party 
advancing  or  buying  on  the  strength  of  the  bill  of  lading. 
{C(mU  V.  mUy  2  Seld.  374 ;  S.  C,  4  Den.  323  ;  1  Comst.  522 ; 
Man.  c§  Tr.  Bank  v.  Farmers  A  Mecluvnici  Nat.  Bamk^  60 
N.  Y.  40,  62 ;  Wilson  v.  Na^son^  4  Bosw.  155 ;  Blossom  v. 
Champion^  37  Barb.  554 ;  SalttLS  v.  Everett^  20  Wend.  567 ; 
Barnard  v.  Campbdl,  55  N.  Y.  456 ;  58  id.  76 ;  First  Nat. 
Ba/nk  of  T.  v.  Sha/Wy  61  id.  283 ;  Marine  Bank  v.  Fiske^  71 
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id.  353.)  The  actual  posBeesion  of  property  is  not  sufBicient  to 
protect  a  purchaser  from  the  party  in  possession  as  against  the 
true  owner.  {Ballard  v.  Bv/rgett^  40  N.  Y.  314 ;  Spadgkta  v. 
HoMHey^  36  id.  441 ;  Austin  v.  Dye^  46  id.  SCO ;  Cook  y. 
Adam^j  1  Bosw.  155 ;  Wea/oer  v.  Bardeny  49  N.  T.  287 ; 
MoGoldrich  v.  WiOeU,  52  id.  612 ;  Dmos  v.  Perrin,  16  N. 
Y.  325,  and  c.  c. ;  ^.  cfe  M.  Nat.  Bamk  v.  Logam,^  74  N.  Y. 
668.)  The  interest  of  the  plaintiffs  was  not  that  of  a  mort>- 
gagee,  but  of  a  pledgee  or  special  owner  of  the  grain.  {Boffth 
qf  R.  V.  Jone8^  4  Comst.  507 ;  First  Nat.  Bank  of  Toledo  v. 
Shaw^  61  N.  Y.  283 ;  City  Bank  v.  Rrnie,  W.  <&  C.  R.  R,, 
44  id.  136  ;  Cayuga  Co.  BamJc  v.  Damdsj  47  id.  682 ;  Dovys 
V.Nat.  Ex.  Bamk^  91  U.  S.  Sup.  Ct.  618.)  Nothing  was  done 
by  the  plaintiffs  to  divest  their  lien,  if  their  interest  be  held  to 
be  that  of  pledgees.  {Hayes  v.  Riddle^  1  Sandf .  Sup.  Ct.  248 ; 
Story  on  Bailment,  §§  58,  299 ;  MaooTnber  v.  Pa/rker^  4  Pick. 
497 ;  Thayer  v.  Dwigktj  104  Mass.  254 ;  Marvi/n  v.  Wcdlacey 
6  Ellis  &  Black.  726 ;  D(ym  v.  Noit.  M.  Bank,  91  U.  S.  618.) 
Against  a  tortious  retaking  of  possession  by  a  mortgagor,  the 
mortgagee  is  not  bound  to  file.  {First  Nat.  Bank  qf  C.  v. 
KeOy,  57  K  Y.  84.) 

Bapallo,  J.  A  large  portion  of  the  argument  on  the  part  of 
the  appellants  is  devoted  to  maintaining  the  position  that  when 
the  schooner  Czar  arrived  at  Buffalo,  O.  L.  Nims  took  the 
24,000  bushels  of  corn,  which  were  by  the  bill  of  lading  con- 
signed to  him,  into  his  possession,  and  with  the  consent  of  the 
plaintiffs  stored  them  in  the  city  elevator  and  took  out  the 
warehouse  receipts  in  his  own  name ;  and  that  he  also,  with 
their  consent,  shipped  the  com,  in  his  own"  name  in- the  canal 
boats.  Had  these  facts  been  clearly  established  there  can  be 
no  doubt  that  the  defendants,  by  making  advances  to  Nims  in 
good  faith  on  the  credit  of  the  canal  boat  bills  of  lading,  would 
have  acquired  a  valid  lien  upon  the  com,  as  against  the  plaint- 
iffs. (  Voorhis  V.  Olmsteadj  66  N.  Y.  113.)  Nims  is  admitted 
in  the  case  to  have  been  the  general  owner,  the  plaintiffs  claim- 
ing only  a  lien  thereon  for  their  advance,  and  if  they  volun- 
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tarily  placed  Nims  in  possesBion  of  the  com,  their  alleged  lien 
oonld  not  be  enforced  against  a  honajide  purchaser  or  pledgee 
of  Nims.  To  retain  their  lien  it  was  neoessaiy  that  they  should 
retain  the  possession.  Furthermore  the  defendants  would 
have  been  clearly  within  the  protection  of  the  Factors'  Act 

But  it  is  by  no  means  a  conceded  fact  in  the  case  that  the 
plaintiffs  did  intrust  Nims  with  the  possession  of  the  com,  or 
consent  to  his  taking  out  the  warehouse  receipts  in  his  own 
name,  or  to  his  shipping  die  com  on  board  the  canal  boats  in 
his  own  name.  If  they  had  done  either  of  these  things  no 
custom  of  the  city  of  BufiEalo  could  have  sustained  their  lien  as 
against  the  defendants,  who  were  subsequent  honajide  pledgees 
of  ]!f ims.  But  the  plaintiffs  contend  that  all  that  they  con- 
sented to  was  that  Kims  might  designate  the  elevator  in  which 
the  com  should  be  stored,  and  that  when  it  was  received  there, 
and  the  master  of  the  schooner  delivered  to  him  the  elevator 
receipt,  it  was  his  duty,  according  to  the  usage,  to  obtain  a 
warehouse  receipt  in  the  name  of  the  plaintiffs  and  deliver  it 
to  them.  That  this  was  consequently  the  implied  understand- 
ing between  the  parties,  and  the  plaintiffs  never  intended  to 
intrust  Nims  with  the  possession  and  control  of  the  com.  That 
it  was  a  fraud  upon  them  to  take  out  the  warehouse  receipt  in 
his  own  name  and  that  it  was  only  through  inadvertence  that 
they  omitted  to  obtain  from  him  the  proper  receipt,  they  sup- 
posing that  they  had  done  so.  There  was  evidence  to  sustain 
this  theory,  and  also  to  show  that  he  concealed  from  them  the 
fact  of  his  shipping  the  com  on  the  canal  boats. 

The  charge  of  the  court  is  not  printed  in  the  case  and  we 
cannot,  therefore,  know  what  questions  were  submitted  to  the 
jury.  We  must,  however,  assume,  in  support  of  the  judgment, 
that  the  questions  whether  the  plaintiffs  voluntarily  intrusted 
Nims  with  the  possession  of  the  com  or  consented  to  his  tak- 
ing the  warehouse  receipt  in  his  own  name  were  submitted  to 
the  jury  and  passed  upon  by  them  adversely  to  the  defendants' 
claim,  and  we  must,  therefore,  examine  the  case  as  it  stands 
upon  the  uncontroverted  facts. 

These  present  questions  of  considerable  difficulty.    Nims  is 
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admitted  to  have  been  the  general  owner  of  the  com.  So 
long  as  it  remamed  on  board  the  Czar,  the  plaintiffs  by  reason 
of  the  indorsement  to  them  of  th^  bill  of  lading  were  in 
possession  as  pledgees.  Bat  when  the  cargo  had  been  discharged 
into  the  elevator,  the  eflEect  of  the  bill  of  lading  ceased.  The 
possession  then  became  vested  in  the  party  taking  out  the 
warehouse  receipt.  If  Nims,  having  midertaken  to  take  out 
a  receipt  in  the  names  of  the  plaintiffs,  fraudulently  took  one 
out  in  his  own  name,  this  was  a  conversion  of  the  grain  by 
Kims,  for  which  the  plaintiffs  could  have  maintained  an  action 
against  him,  or  they  could  have  treated  Nims  as  their  agent,  and 
asserted  their  title  and  right  of  possession  against  him  and  his 
bailee.  But  in  respect  to  third  parties  who  may  have  dealt 
with  Nims  on  the  strength  of  his  possession  and  apparent 
right,  different  questions  arise,  and  it  must  be  considered  how 
far  the  acts  of  the  plaintiffs,  or  even  their  omissions,  may  have 
affected  their  rights. 

.  On  this  branch  of  the  case  the  plaintiffs  plant  themselves 
upon  the  general  rule  of  law  that  the  purchaser  of  personal 
property  takes  only  such  title  as  the  seller  has  to  convey,  or  is 
authorized  to  transfer,  and  that  the  mere  possession  of  the 
seller  is  not  such  evidence  of  title  in  him  as  will  protect  one 
taking  from  him,  against  the  true  owner,  even  though  the 
possession  may  have  been  intrusted  to  the  seller  by  the  true 
owner. 

This  rule  is  not,  however,  applicable  in  its  full  extent  to  the 
present  case.  It  must  be  remembered  that  Nims  was  the  owner, 
and  the  plaintiffs  had  only  a  lien  for  their  advance.  If  the 
plaintiffs  had  been  the  general  owners,  the  possession  of  Nims, 
whether  acquired  fraudulently  or  with  the  consent  of  plaintiffs, 
would  have  afforded  no  protection  to  the  defendants.  But  the 
plaintiffs  being  merely  pledgees,  if  they  permitted  the  pledgor 
and  general  owner  to  assume  the  possession  and  control  of  the 
corn,  and  voluntarily  placed  him  in  a  position  which  enabled 
him  to  invest  himself  with  the  indicia  of  title,  it  is  a  serious 
question  how  far  they  may.  have  disabled  themselves  from 
asserting  their  lien  against  a  subsequent  lonajide  purchaser  or 
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pledgee  from  him^  although  it  might  continue  as  against  Kims 
or  his  creditors. 

In  its  facts  this  case  differs  in  some  respects  from  those 
which  have  been  before  us  on  previous  occasions,  arising  out 
of  the  transactions  of  Nims  and  other  parties  in  Buffalo. 

Kims  was,  by  the  lake  biU  of  lading,  consignee  of  the  com. 
This  the  plainti&  knew  ;  and  they  also  knew,  as  testified  to 
by  them,  that  by  the  usual  course  of  dealing  the  master  of  the 
Czar,  which  had  the  grain  on  board,  would  discharge  the  cargo 
at  whatever  elevator  the  consignee  directed,  and  would  take 
the  elevator  receipt  and  deliver  it  to  the  consignee  on  payment 
of  the  freight,  and  that  on  that  receipt  a  warehouse  receipt 
would  be  issued  to  the  consignee,  or  in  the  name  of  whomever 
he  should  direct.  When  the  vessel  arrived  at  Buffalo  they 
asked  Kims  in  what  elevator  he  intended  to  store  the  com,  and 
he  told  them  the  city  elevator.  They  expected  him  to  pay  the 
freight,  and,  consequently,  intended  that  he  should  receive  the 
elevator  receipt  from  the  master  and  that  he  should  thereupon 
obtain  a  warehouse  receipt.  The  elevator  receipt  was  the 
voucher  upon  which  the  warehouse  receipt  was  issuable,  and 
it  is  plain  that  they  intended  that  this  voucher  should  come 
into  his  hands,  and  they  knew  that  this  would  place  it  in  his 
power  to  take  the  warehouse  receipt  in  his  own  name.  They 
say  that,  according  to  the  .custom,  he  should  have  taken  the 
warehouse  receipt  in  their  names  and  delivered  it  to  them,  but 
nothing  appears  to  have  been  said  upon  the  subject,  nor  does  it 
appear  that  they  ever  asked  him  for  it,  though  they  say  they 
supposed  they  had  it,  until,  on  looking  for  it  after  his  failure, 
they  ascertained  that  they  did  not  have  it.  They  testify  that 
they  could  have  protected  themselves  by  giving  notice  of  their 
lien  to  the  elevator  association  and  requiring  that  the  receipt 
should  be  issued  to  them,  but  that  nothing  of  the  kind  was  done. 
The  witnesses  who  testify  to  the  custom  of  intrusting  the 
taking  out  of  the  warehouse  receipt  to  the  pledgor  under  such 
circumstances,  also  testify  that  some  lenders  were  in  the  habit 
of  giving  notice  of  their  lien  to  the  ^levator  and  seeing  that 
the  wareliouse  receipt  was  issued  in  their  names,  and  that  it 
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was  usual  to  do  so  when  there  was  any  want  of  confidence  in 
the  pledgor ;  when,  as  they  express  themselveSi  he  was  at  all 
shaky.  The  plaintiffs  appear  to  have  paid  no  attention  to  the 
matter  of  the  possession  of  the  com,  from  the  time  of  the 
arrival  of  the  Czar  at  Bufialo,  November  8,  1871,  until  No- 
vember 18, 1871,  when  they  demanded  of  Nims  repayment  of 
their  loan.  In  the  meantime  Nims,  by  reason  of  the  possession 
which  he  had  thus  acquired,  was  enabled  to  ship  the  com  to 
New  York  and  obtain  from  the  defendants  the  advance  which 
they  made  on  the  faith  of  the  canal  boat  bills  of  lading. 
There  is  much  force  in  the  argument  that  the  plaintiffs 
'  had,  either  negligently  or  through  their  confidence  in  Nims, 
permitted  him  to  take  possession  of  the  com,  and  that  tibey 
had  lost  their  lien  as  against  his  subsequent  bona  fde  pledgees 
without  notice  of  the  rights  of  the  plaintiffs.  But  there  is 
another  point  in  the  case  which  relieves  us  of  the  necessity  of 
deciding  that  question.  Assuming  that  the  defendants  are 
right  in  their  claim  that  the  plaintifb'  lien  could  not  be  en- 
forced as  against  theirs,  yet  it  remained  good  as  against  Nims 
or  his  creditors.  The  defendants  would  be  entitled  to  protec- 
tion against  the  plaintiff'  claim,  only  to  the  extent  of.  the  de- 
fendants' advances  to  Nims,  and  so  far  only  as  a  lien  on  the 
com  or  its  proceeds  was  necessary  to  the  security,  of  their 
advances.  If  Nims  repaid  these  advances,  the  plaintiffs  would 
be  justly  entitled  to  demand  of  the  defendants  the  corn,  or  its 
proceeds.  The  same  result  would  follow  if  the  defendants 
had  in  their  hands  other  funds  of  Nims,  which  they  had  the 
right  to  apply  to  the  payment  of  these  advances,  and  instead  of 
so  applying  them  they  paid  them  over  to  Nims  or  on  his  order 
after  notice  of  the  rights  of  the  plaintiffs.  The  complaint 
alleges  that  the  defendants  sold  the  com  which  was  pledged 
to  them  by  Nims,  and. that  the  net  proceeds  of  the  sale 
amounted  to  about  $11,605,  but  that  the  defendants  had  in 
their  hands  other  property,  money  and  securities,  which  they 
were  entitled  to  apply  to  the  reimbursement  of  their  advances 
to  Nims,  and  which,  as  between  plaintiffs  and  defendants,  ought 
to  have  been  so  applied.     It  appeared  in  evidence  that  there 
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weve  large  dealings  between  the  defendants  and  Nims  prior  to 
and  at  the  tune  of  the  transaction  now  in  question,  which  con- 
sisted of  shipments  of  grain  made  by  Nim&  to  the  defendants, 
for  sale,  on  which  shipifients  advances  were  made  as  in  the 
present  case.  That  these  dealings  were  had  imder  an  agree- 
ment by  which  the  defendants  had  a  general  lien  on  any 
balance  in  their  hands,  for  any  amount  due  them  from  Nims. 
Consequently  if  they  had  a  general  balance  in  their  hands 
belonging  to  Kims,  sufficient  to  repay  the  advances  made  on 
the  com  now  in  question,  and  the  plaintiffs  had  a  right  as 
against  Nims  to  that  corn  or  its  proceeds,  the  defendants,  after 
receiving  notice  of  the  plaintiffs'  rights,  could  and  should  have 
resorted,  in  the  first  instance,  to  such  general  balance  for  their 
reimbursement,  instead  of  resorting  to  the  fund  to  which  the 
plaintiffs  were  equitably  entitled.  It  appears  that  on  the  23d 
of  November,  1871,  immediately  after  the  failure  of  Nims 
and  the  discoveiy  that  he  had  shipped  to  the  defendants  the 
com  pledged  to  the  plaintiffs,  the  plaintiffs,  by  letter,  gave 
notice  to  the  defendants  that  the  com  in  question  belonged  to 
the  plaintiffs,  and  had  been  shipped  by  Nims  without  their 
consent  or  authority,  and  that  they  held  the  defendants  respon- 
sible for  the  com,  and  requested  them  to  hold  it  subject  to  the 
order  of  the  plaintiffs.  This  was  sufficient  to  require  the  de- 
fei^dants  to  inquire  into  the  rights  of  the  plaintiffs,  and  render 
them  accountable  to  the  plaintiffs  for  the  com,  except  to  the 
extent  which  was  necessary  for  their  own  protection. 

But  it  was  proven  on  the  trial  that  at  the  time  that  notice 
was  received,  the  defendants  had  in  their  hands  property  of 
Nims,  consisting  of  consignments  of  grain,  from  which  they 
subsequently  realized  a  balance  of  more  than  $85,000  over  and 
above  all  advances,  etc.,  on  which  balance,  under  their  agree- 
ment before  mentioned,  they  had  a  lien  for  any  amount  duo 
them  from  Nims. 

This  was  much  more  than  sufficient  to  enable  them  to  re- 
imburse themselves  their  advance  upon  the  com  in  controversy, 
without  resorting  to  tliat  com  or  its  proceeds,  and  it  was 
clearly  their  duty  to  respect  the  rights  of  the  plaintiffs  by  re* 
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taining  those  advances  out  of  this  general  balance,  and  thus 
exonerate  the  proceeds  of  the  com  pledged  to  the  plaintifib ; 
bnt  instead  of  so  doing,  they  paid  over  this  sum  of  $35,000 
and  upwards,  in  May  and  June,  1873,  'to  John  M.  Hutchinson, 
upon  an  order  in  his  favor  given  him  by  Nims,  on  the  15th 
November,  1871,  for  the  amount  of  the  surplus  of  his  consign- 
ment  to  the  defendants,  after  repaying  to  themselves  their 
advances  thereon.  In  these  consignments  were  included  those 
of  the  com  on  which  the  plaintifEs  had  advanced,  and  on  mak- 
ing this  payment  the  defendants  took  abend  of  indenmity  from 
Hutchinson. 

We  are  of  opinion  that  after  having  received  notice  of  the 
plaintLSs'  rights,  and  after  having  ascertained  that  they  had  a 
fund  belonging  to  Nims  sufficient  to  repay  all  their  advances, 
and  subject  to  a  lien  therefor,  without  resorting  to  the  proceeds 
of  the  plaintiffs'  corn,  the  defendants  should  be  deemed  to 
have  held  those  proceeds  to  the  use  of  the  plaintiffs,  and  that 
the  payment  of  them  to  Hutchinson  was  in  their  own  wrong. 

The  only  answers  made  by  the  appellants  to  this  point  are 
first,  that  the  plaintiffs  cannot  recover  in  this  action  for  the 
proceeds  of  the  com  as  money  had  and  received  to  the  plaint- 
iffs' use,  but  only  as  an  action  of  tort  for  the  conversion  of  the 
com  ;  and  secondly,  that  if  the  defendants  had  no  demand  of 
their  own  against  Nims,  for  which  they  had  a  lien  upon  the 
proceeds,  the  money  would  belong  to  the  assignee  in  bank- 
ruptcy of  Nims,  or  to  John  M.  Hutchinson,  in  whose  favor  the 
draft  of  November  15,  1871,  was  drawn. 

In  respect  to  the  right  of  the  plaintiffs  to  recover  the  pro- 
ceeds of  the  com  in  this  action,  it  appears  that  the  complaint 
is  framed  with  the  express  view  of  reaching  them.  It  sets  out 
the  plaintiffs'  lien  upon  the  com,  its  shipment,  without  their 
authority,  to  the  defendants,  and  notice  from  the  plaintiffs  to 
the  defendants  of  the  plaintiffs'  claim  to  the  com.  It  .then 
avers  the  sale  by  the  defendants,  and  their  receipt  of  the  pro- 
ceeds, and  also  the  claim  of  the  defendants  that  it  was  lawfully 
sold  by  them  by  virtue  of  a  transfer  to  them  to  secure  certain 
advances  to  Nims,  and  that  they  were  entitled  to  apply  the 
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proceeds  so  far  as  necessary  to  the  reimbursement  of  such  ad- 
vances, and  then  proceeds  to  aver  that  the  defendants  had  in 
their  hands  other  property,  money  and  securities  which  they 
were  entitled  to  apply  to  tiie  reimbursement  of  their  advances 
to  Kims,  and  which  as  between  the  plaintiJSs  and  defendants, 
the  plaintiffs  ought  so  to  have  applied,  and,  therefore,  the  pro- 
ceeds of  the  com  were  received  to  the  use  of  the  plaintiffs. 

The  plaintiffs  then  allege  that,  not  knowing  whether  in  fact 
their  grain  was  lawfully  sold  by  the  defendants,  they  have  de- 
manded the  proceeds,  etc. 

It  seems  to  us  that  this  action  is  rather  in  the  nature  of  an 
equitable  action  to  reach  those  proceeds  than  an  action  for  a 
conversion  of  the  grain.  It  would  be  difficult  under  the 
allegations  of  the  complaint  to  maintain  it  as  an  action  of  tort. 
The  plaintiffs  do  not  aver  a  wrongful  conversion  by  the  de- 
fendants, but  ignore  the  question  whether  or  not  the  com  was 
lawfully  sold  by  them. 

The  second  groimd  taken  by  the  appellants  is  equally  un- 
tenable. The  plaintiffs  were  clearly  entitled  as  between  them 
and  Nims  to  the  com  or  its  proceeds.  Their  title  was  superior 
to  that  of  any  creditor  or  assignee  in  bankruptcy  of  Nims,  or 
to  that  of  any  person  in  whose  favor  Nims  might  draw  for  such 
proceeds,  or  to  whom  he  might  assign  them ;  all  such  transferees 
took  subject  to  the  prior  equities  of  the  plaintiffs.  No  one  but 
the  defendants  appear  to  have  been  in  a  position  to  dispute 
the  equities  of  the  plaintiffs,  and  their  right  to  do  so  existed  to 
the  extent  only  which  was  necessary  to  secure  the  payment  of 
the  advances  which  they  had  made  on  the  strength  of  the  ap- 
parent possession  and  title  of  Nims.  If  they  could  reimburse 
themselves  from  other  money  of  Nims  in  their  hands,  after 
notice  of  the  plaintiffs'  rights,  equity  clearly  required  them  to 
do  so. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Samubl  Sohiffeb,  Bespondent,  v.  John  G,  Dietz,  Appellant. 

A  yendee,  entitled  to  rescind  a  sale  for  fraad,  most  act  promptly  on  diaoor- 
erj  of  the  fraud,  and  restore  or  offer  to  restore  the  property.  By  dealing 
with  h  as  owner  after  such  discovery  he  deprives  himself  of  this  rem- 
edy. 

Where  fraud  upon  the  part  of  the  vendor  is  claimed  on  the  sale  of  real 
estate,  a  continuance  in  possession  by  the  vendee  after  discovery  of  the 
fraud  is  evidence  of  an  intent  to  abide  by  the  contract. 

Defendant,  in  execution  of  a  contract  to  convey  certain  premises  to  plaintiff 
by  deed,  with  warranty  free  and  dear  from  all  incumbrances,  executed  a 
conveyance  May  10, 1872.  At  the  time  of  the  execution  of  the  contract 
and  of  the  delivery  of  the  deed,  defendant  was  married  but  his  marriage 
was  kept  secret ;  defendant  then  supposed  it  to  be  invalid.  Plaintiff 
had  no  knowledge  of  it  until  the  fall  of  1873,  and  defendant  knew  that 
plaintiff  believed  him  to  be  unmarried.  In  an  action  to  rescind .  the  sale 
and  conveyance,  Tidd,  that  defendant's  belief  in  the  invalidity  of  the  mar- 
riage did  not  justify  his  omission  to  disclose  the  fact  to  plaintiff,  as  if 
void,  or  if  it  could  be  annulled,  the  fact  of  the  formal  marriage  would 
be  a  cloud  on  title;  that,  therefore,  a  finding  of  fraud  was  justified,  and> 
on  the  discovery  thereof  plaintiff  was  eutitled  to  demand  a  rescission. 

Plaintiff  retained  possession  up  to  the  time  of  the  trial  in  September,  1877, 
and  leased  the  premises,  receiving  the  rents.  At  the  time  plaintiff  dis- 
covered the  defect  in  his  title,  he  was  advised  that  a  suit  brought  by  de- 
fendant for  a  divorce  was  pending.  Plaintiff  thereafter  paid  interest  on 
mortgages  given  by  him  on  the  sale  on  defendant's  assurance  that  the  title 
would  be  fixed  before  the  next  interest  became  due.  He  also  conveyed 
undivided  interests  in  the  premises  to  parties  who  had  become  jointly 
interested  in  the  purchase.  In  the  divorce  suit  both  parties  were  found 
guilty  of  adultery  and  the  complaint  was  dismissed..  In  Dteember, 
1874,  for  the  purpose  of  testing  the  right  of  defendant's  wife  to  claim 
dower,  the  plaintiff  contracted  to  sell  a  portion  of  the  premises ;  the  can- 
tractor  refused  to  take  title  on  the  ground  of  the  outstanding  dower  right; 
upon  an  agreed  case  the  question  was  presented  and  submitted  to  the 
court,  and  it  was  finally  determined  that  the  judgment  in  the  divaroe 
suit  did  not  bar  the  dower  right.  (04  N.  Y.  47.)  In  April,  1876,  the  in- 
terests so  conveyed  by  plaintiff  were  reconveyed  to  him,  and  he  there- 
upon tendered  to  defendant  a  reconveyance  demanding  a  Teturn  of  the 
purchase-money,  defendant  in  reply  promised  to  perfect  the  title.  Im- 
mediately thereupon  plaintiff  commenced  this  action.  Defendant  there- 
after  procured  and  tendered  a  deed  executed  by  his  wife  releasing  her 
dower  in  the  premises.  Held,  that  assuming  that  in  consequenqe  at 
defendant's  promises  to  perfect  the  title,  the  right  to  rescind  was  held 
in  abeyance,   notwithstanding  plaintiff's  acts  as  owner,  plaintiff  was 
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boaDd,  before  bringing  auit,  to  fix  a  reasonable  time,  for  perfecting  the 
title  giving  defendant  notice ;  and  as  it  appeared  that  there  had  been 
no  change  in  the  value  of  the  property  after  the  commencement  of  the 
action,  the  tender  of  title  was  in  equity  a  good  answer  to  the  dalm  for 
reociasion. 

(Argued  December  21, 1880 ;  decided  January  18, 1881.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  July  1,  1879,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

ChaHes  Jones  tor  appellant.  Unless  a  party  promptly  dis: 
affirms  a  contract  on  the  discovery  of  the  fraud,  he  will  be 
deemed  to  have  waived  the  fraud,  and  to  have  elected  to  abide 
by  the  contract  (  Wheatan  v.  Baker,  14  Barb.  594 ;  Brv>ce  v. 
Da/oeryporty  3  Keyes,  374 ;  Lamerson  v.  Ma/rvm,  8  Barb.  9 ; 
HmU,  AdmWy  v.  Smger,  1  Daly,  209 ;  Benedict  v.  Nat.  Bh 
of  CcmmummecMk,  4  id.  171 ;  Maseon  v.  Bovet,  1  Denio,  69.) 
When  time  is  once  waived  by  the  vendee  or  has  ceased  to  be 
of  the  essence  of  the  contract,  the  vendee  must,  in  order  to  put 
the  vendor  in  default,  fix  a  day  for  completion  at  a  reasonable 
time  in  the  future  and  give  the  vendor  notice.  {Myers,  Eaffr, 
V.  De  Mier,  52  N.  T.  647;  8.  CI,  4  Daly,  343;  WwwcM  v. 
McGowan^  Hoffman  Oh.  125,  139 ;  Harris  v.  Trowp,  8  Paige, 
423 ;  Voorhis  v.  De  Meyer,  2  Barb.  37 ;  Bichmand  v.  Foate,  3 
Lans.  244 ;  Sugden  on  Vendors,  265.)  If  a  porohaser,  having 
a  right  to  rescind  upon  the  ground  of  fraudulent  representa- 
tions, continues  to  deal  with  the  subject  of  the  sale  as  owner 
after  he  is  aware  of  the  fraud,  he  will  be  held  to  have  waived 
the  right  of  action  and  caniK)t  recover  the  purchase-money. 
(Sugden  on  Vendors,  335 ;  Campbell  v.  Flemmg,  1  Ad.  &  El. 
40 ;  Moore  v.  Smedhnry,  8  Paige,  600 ;  Odle  v.  Niaoon,  6  Cow. 
445 ;  Waters  v.  Tram,  9  Johns.  450-)  The  deed  tendered  to 
plaintiff  before  the  contract  was  rescinded  cured  the  defect  in 
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the  title,  and  .  by  it  the  contract  was  completely  performed. 
(  Yoorhies  v.  De  Meyer ^  2  Barb.  37 ;  Gale  v.  NixoHy  6  Cow. 
445 ;  Bebee  v.  Dowd^  22  Barb.  255 ;  Tomphi^ia  v.  Hyatt^  28 
N.  Yt  347;  Coray  v.  Mathewson^  7  Lans.  80;  Cla/niUm  v. 
BurgesSy  2  Dev.  Ch.  13 ;  Da/oidson  v.  Moss^  5  How.  [Mifis.] 
673.)  In  order  to  rescind  a  contract  on  the  ground  of  fraud, 
there  must  not  only  be  a  disaffirmance  of  it  at  the  earliest 
practicable  moment  but  there  must  be  a  retnm  of  all  that  has 
been  received  under  it,  and  a  restoration  of  the  other  party  to 
the  position  in  which  he  stood  before  the  contract  was  made. 
{Cobh  V.  Hatfiddy  46  N.  Y.  533 ;  Ma^aon  v.  Bovety  1  Denio, 
69 ;  Sinclair  v.  IfeUl^  1  Hun,  80 ;  BedeU  v.  Bedell^  3  id.  580 ; 
Lewis  V.  MoMiUmiy  41  Barb.  420 ;  Fisher  v.  FredenhaUy  21 
id.  28.)  Evidence  tending  to  show  that  defendant  did  not  sup- 
pose or  believe  that  he  was  legally  married,  or  that  Hamet 
Dietz  was  his  lawful  wife,  was  admissible  as  bearing  upon  his 
motive  or  intent,  tad  as  tending  -to  show  that  hid  omission  to 
state  that  he  had  a  wife  was  not  from  any  intent  to  deceive  the 
plaintiff.  {McKovm  v.  RwrvteT^  30  N.  Y.  625 ;  Kerrains  v. 
The  Peoj^y  60  id.  221 ;  FUhins  v.  The  People^  69  id.  101.) 

Zuoien  Birdseye  for  respondent.  The  inchoate  right 
of  dower  of  Harriet,  wife  of  defendant  Dietz,  was  an 
incumbrance  on  the  premises,  which  constituted  a  breach 
of  the  covenants  as  to  title.  {Schiffer  v.  Prudden^  7  J. 
&  S.  167;  affirmed,  64  N.  Y.  47;  HemUing  v.  Ismay^ 
3  J.  &  S.  35  ;  McCool  v.  Jacobus^  7  Eobt.  115.)  The  fraudu- 
lent suppression  and  concealment  of  a  material  fact  necessary 
to  be  known  in  the  transfer  of  the  property  was  such  a  f rand 
on  the  part  of  Dietz  as  the  law  will  punish  by  giving  to  the 
vendee  the  right  to  rescind  the  contract,  and  to  be  restored 
to  all  the  loss  by  it.  {Wheelock  v.  Wlieelery  34  Vt.  633; 
Mason  v.  Crosby ^  1  Wood.  &  Min.  342 ;  Smith  v.  Babcock^ 
2  id.  246 ;  Tapp  v.  Zeey  3  Bos.  &  P.  371 ;  Central  Railway 
Co.  of  Venezuela  v.  Kisoh^  L.  R.,  2  App.  Cas.  114  ;  Odkes 
V.  Turgy^mdy  id.  326  ;  Rawdon  v.  BlaichfoTdy  1  Sandf.  Ch. 
344 ;  Tregg  v.  Reid^  5  Humph.  529 ;  ScoU  v.  Bamer^  2  Lans. 
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557 ;  Smith  v.  Click,  4  Humph.  186 ;  Prentiss  v.  Unss,  16 
Me.  30  ;  Pulaford  v.  JHohardSy  17  Beav.  98 ;  Puaey  v.  Des- 
iouveriey  3  P.  Wms.  315 ;  Bowles  v.  Siewa/rty  1  Sch.  &  Lef. 
249;  Brydgeay.BrcmJUy  12  Sim.  884;  WiMs^.  WiOiSy  17 
id  218 ;  PcdUon  v.  MaUkewa,  10  CI.  &  Fin.  934 ;  Fwmam 
V.  Brooks  J  9  Pick.  212;  Davidson,  v.  Jf{w«,  4  How.  [Miss.] 
673 ;  Smolson  v.  Frcmklvriy  6  Munf .  210 ;  Laidlcm  v.  Orga/rij 
6  Wheat.  178 ;  Matthews  v.  ^iw,  22  Pick.  48 ;  Fintzing  v. 
Serrano  8*  B.  Monr.  162 ;  Bowmam,  v.  Bates,  2  Bibb,  47 ; 
J.77i{?^  V.  BisGoe,  1  Ves.  Sr.  95  ;  Ma/rtim,  v.  Morgam,  1  Brod. 
ife  Bing.  298  [5  E.  C.  L.  87] ;  •  TWti^?-  v.  Harvey,  1  jac.  169; 
178;  DoUfMiny.  Nokes,  22  Beav.  402;  Davis  v.  Cooper,  6 
M.  &  C.  270 ;  ^ZaA(3  v.  Mowatt,  21  Beav.  603 ;  Camm^ock  v. 
Chauncey,  27  L.  J.  Ch.  57 ;  EUard  v.  LUmdaff,  1  Ba.  &  Ba 
241 ;  cTbnr^  v.  Keethe,  2  M.  &  Kob.  349  ;   Walters  v.  Morga/ri, 

3  D.,  F.  &  J.  724 ;  Mcyrga/r  v.  JEvans,  8  CI.  &  Fin.  205 ; 
Burke  v.  Prior,  15  Ir.  Ch.  106 ;  HiU  v.  G^oy,  1  Starkie, 
434  [2JE.  C.  L.  459]  ;  Mellish  v.  MoUeux,  Peake,  156 ;  /S^iZA 
V.  Ba/rrison,  26  L.  J.  Ch.  412;  Edwa/rds  v.  M^Cleary, 
2  Sw.  287 ;  i^^i^^^  y/  Ba/rton,  3  M.  &  K.  282;  Burnett  v. 
Brovm,  1  J.  &  W.  172 ;  Gibson  v.  Spiurrier,  Peak's  Add.  C. 
50 ;  Seaman  v.  Yamdrey,  16  Ves.  390 ;  Prout  v.  Roberts,  32 
Ala.  427 ;  HaJhert  y^  Grant,  4  Mon.  580  ;  Ingraham  v.  J/ior- 
yan,  4  Hmnph.  66;  Steele  y.Knvple,  3  Ala.  353;  Carry. 
Calahan,  3  litt.  216  ;  Kennedy  v.  Johnson,  2  Bibb  ;  Camp- 
leU  v.  Whittingham,  6  J.  J.  Marsh.  96 ;   Pollard  v.  Rogers, 

4  Call.  239 ;  Smolson  v..  FramJdvn,  6  Munf.  210  ;  Da/vidson  v. 
Jf(?«*,  3  How.  [Miss.]  673 ;  Ti^mer  v.  Harvey,  1  Jacob,  169 ; 
C?ar;fc  V.  ^air(?,  9  N.  T.  183,  196 ;  i>i^eS  v.  Haley,  1  Paige, 
492 ;  St(mf  v.  Norwich  (b  C.  R.  R.  Co.,  24  Conn.  94 ;  True 
V.  Thomas,  16  Me.  36  ;  P^fer  v.  Wright,  6  Ind.  183 ;  Smdth 
V.  CZw?i,  4  Humph.  186 ;  Keller  v.  Eguitalle  Fire  Ins.  Co., 
28  Ind.  170  ;  Turner  v.  Johnson,  2  Cranch,  287 ;  Jenkvns  v. 
Simpson,  14.  Me.  364 ;  Mc Adams  v.  Oa^,  24  Mo.  223 ; 
Z?iZZ  V.  Gray,  1  Starkie,  434  [2  E.  C.  L.  459.)  The  vendor  of 
land  is  responsible  for  material  misrepresentations  in  respect 
to  its  location  and  qualities,  made  by  his  agent,  without  ex- 
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press  authority,  and  in  the  absence  of  any  actual  knowledge 
by  either  the  agent  or  the  principal,  whether  the  representa- 
tions were  true  or  false.  {Bennett  v^  Judson,  21  N.  Y.  238 ; 
Mwell  V.  Chamberlamj  81  id.  611,  619-620 ;  Hunter  y.  Mud- 
son  River  I.  <b  Mo.  Co.^  20  Barb.  493,  606-507  ;  New  JSruna- 
wick  J  etc,  J  Co.  v.  Conybeare^  9  H.  L.  711 ;  Western  Bamk  of 
ScoUcmd  Y.  Addicj  L.  R.,  1  Sc.  App.  Cas.  169 ;  Oakes  v.  Tur 
qnamd^  L.  R.,  2  App.  Cas.  826 ;  FUzimmons  v.  Joslin^  21  Vt. 
129 ;  Crocker  v.  Lewis^  3  Sumner,  8 ;  Veazie  v.  WHZiaTns^ 
8  How.  [TJ.  S.]  124;  Bowers  v.  Jofmsony  10  Sm.  &  Mar. 
169 ;  Hunt  v.  Moore^  2  Barr,  106 ;  Fra/nMyn  v.  Elzdl^  1 
Sneed,  497 ;  UdeU  v.  Aiherton^  7  H.  &  K  184 ;  Ea  parte 
GhmgeTy  6  Irish  Ch.  174;  Barwick  v.  English  J.  S.  B^k^ 
L.  R,  2  Exch.  266;  Archbold  \.  Lord  Eouthj  L.  K.,  S 
Irish  Ch.  L.  608;  Solomon  v.  Eoneywoodj  12  Wend.  572; 
Bristow  V.  Whitmore^  9  H.  L.  418 ;  Ed  pwrte  O^mger^  6  Ir.  Ch. 
174 ;  EeyneU  v.  Sj>rye,  1  D.,  M.  &  G.  688 ;  Eough  v.  Etch- 
ardsonj  3  Story,  689;  Henderson  v.  RaV/road  Co.y  17  Tex. 
560 ;  Crump  v.  U.  S.  Mining  Co.y  7  Gratt.  352 ;  Hunt  v. 
Moorcj  2  Barr,  106;  Fitzimm^ons  v.  Joslin^  21  Vt.  129; 
Whedton  v.  Hardisty^  8  E.  &  B.  270 ;  National  Eb.  Co.  v. 
Drevoy  2  Macq.  108,  144, 146 ;  Ba/rOeU  v.  Salmon^  6  D.,  M.  & 
G.  39 ;  Barwick  v.  English  J.  S.  Bk.^  L.  R,  2  Exch.  262 ; 
Bristow  V.  Whitmorej  9  H.  L.  418.)  Plaintiffs  right  to  rescind 
the  contract  was  perfect  when  this  suit  was  brought.  {Boyce 
V.  Orundy^  3  Peters,  210 ;  Damdson  v.  Moss^  6  How.  [Miss.] 
673;  Hunt  v.  McConnd,  I  Mon.  222;  Wydiffe  v.  Ze^,  6  B. 
Monr.  543;  Evans  y.  Boiling^  6  Ala.  650;  Ayres  v.  Mitchell^ 
3  Sm.  &  Mar.  683 ;  Woods  v.  iVb/^A,  6  Humph.  309  English 
Y.  Banwoody  25  Miss.  167 ;  Prmit  y.  Roberts^  32  Ala.  427 ; 
Morelamd  v.  Atchi/nson,  19  Tex.  303 ;  RoAxUvns  v.  Wickham^ 
8  D.  &  J.  322 ;  Bacon  v.  Bronson^  7  Johns.  Ch.  194 ;  ^6a;i  v. 
Herricky  12  Me.  262 ;  PoUa/rd  v.  Rogers^  4  Call,  239 ;  Camp- 
hell  V.  Whittingham^  5  J.  J.  Marshall,  96 ;  Edwa/rds  v. 
Jf '  CTefl^,  6ooper,  308,  812 ;  2  Sw.  287 ;  jB^/ry  v.  Armis- 
teady  2  Kean,  221 ;  Lovell  v.  ^icfe?,  2  T.  &  C.  46 ;  Pvlsford 
Y.  Ric/iardsy  17  Beav.  87,  96 ;  BeWs  Case,  22  id.  35 ;  Ayref 
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Ccbse^  25  id.  515  ;  Slvm  v.  Croucher^  1  D.,  F.  &  J.  618 ;  Bur- 
row8  V.  Lock^  10  Ves.  475;  AtCy-Oen,  y.  Cox^  3  H.  L.  240; 
JEllw  V.  Coleman^  25  Beav.  673 ;  Young  v.  Ha/rris^  3  Ala. 
108 ;  Coffee  v.  New8om,  2  Kelly,  442 ;  Hosier  v.  Geraett,  29 
Ala.  393  ;  Ga/mer  v.  Ijeorett^  32  id.  410 ;  Gatting  v.  NeweU^ 
9  Ind.  372.)  The  tender  by  the  plaintiff  to  the  defendant,  on 
April  26, 1876,  of  the  deed  carried  with  it  a  tender  of  the  pos- 
session of  the  lands  in  question  and  was  a  sufficient  transfer  or 
«offer  to  transfer  the  possession  thereof.  (  Young  v.  Harris^  2 
Ala.  108 ;  Coffee  v.  Newsoniy  2  Kelly,  442 ;  Hosier  v.  Gersett^ 
29  Ala.  393 ;  Gamer  v.  LeoreU^  32  id.  410.)  Dietz's  tender 
of  a  deed  releasing  his  wife's  dower,  afker  the  lapse  of  naore 
than  four  and  a  half  years  from  the  time  when  the  title  should 
have  been  perfected,  and  of  more  than  half  a  year  after  the 
commencement  of  this  suit,  was  not  a  valid  or  sufficient  one 
and  cannot  defeat  the  action.    (Gale  v.  Archer^  42  Barb.  320.) 

Andrews,  J.  This  action  was  commenced  on  the  25th  of 
April,  1876,  to  rescind  a  conveyance  executed  May  10,  1872, 
by  the  defendant  to  the  plaintiff  of  certain  lots  in  the  city  of 
New  York,  and  to  compel  the  defendant  to  restore  $12,500 
received  by  him  from  the  plaintiff  on  the  sale,  and  to  cancel 
and  surrender  three  bonds  and  mortgages  amounting  in  the 
aggregate  to  $37,500,  executed  by  the  plaintiff  to  the  defend- 
ant to  secure  the  unpaid  purchase-price  of  the  land  conveyed. 

The  conveyance  sought  to  be  rescinded  was  made  in  execu- 
tion of  a  written  contract  of  sale  between  the  parties,  made  on 
the  8th  of  March,  1872,  by  which  the  defendant  agreed  to 
convey  the  premises  described  on  the  tenns  stated  in  the  con- 
tract by  a  deed  with  covenants  of  warranty,  free  and  clear  from 
all  incumbrances.  The  plaintiff's  claim  for  relief  is  based  upon 
the  allegation  that  at  the  time  of  the  execution  of  the  contract 
and  the  delivery  of  the  deed  the  defendant  fraudulently  sup- 
pressed the  fact  that  he  had  a  wife  living,  whose  release  of 
dower  was  necessary  to  convey  to  the  plaintiff  a  perfect  title. 

In  respect  to  the  alleged  fraud,  it  was  shown  that  the 
defendant's  first  wife  died  in  October,  1869.  In  Septem- 
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ber,  1871,  he  was  married  at  Jersey  City  to  his  present  wife, 
Harriet  Dietz,  at  the  house  of  the  clergyman  who  performed 
the  marriage  ceremony,  no  witness  being  present  except  the 
clergyman's  wife.  The  marriage  was  kept  secret  The  de- 
fendant provided  for  the  support  and  maintenance  of  his  wife 
after  the  marriage,  but  they  resided  at  different  places  in  the 
city  of  New  York  until  June,  1872,  and  from  the  time  of  the 
marriage  until  that  time  they  did  not  cohabit  as  man  and  wifa 
During  this  period  the  contract  and  conveyance  in  question  , 
was  made.  The  plaintiff  and  defendant  were  friends,  and 
during  the  life  of  the  defendant's  first  wife  had  business  trans- 
actions together.  The  plaintiff  knew  of  the  death  of  the  de- 
fendant's first  wife,  soon  after  it  occurred,  but  he  had  no 
knowledge  of  the  subsequent  marriage  until  the  fall  of  1873. 
The  defendant  stated  to  the  plaintiff  that  he  desired  to  go  to 
Europe,  and  assigned  this  as  the  reason  for  wishing  to  sell  the 
property.  He  did  not  inform  the  plaintiff  that  he  had  mar- 
ried again,  and  the  plaintiff  made  no  inquiry  of  the  defendant 
upon  the  subject.  The  attorney  of  the  plaintiff  inquired^  of 
the  defendant's  broker,  and  was  informed  by  him  that  the  de- 
fendant was  unmarried,  and  he  made  inquiries  of  persons 
whom  he  supposed  would  know,  and  received  the  same  in- 
formation. The  death  of  the  defendant's  first  wife  was 
alluded  to  in  conversations  between  the  parties  subsequent  to 
her  death.  The  defendant  spoke  of  her  loss  and  of  his  loneli- 
ness in  consequence.  The  plaintiff  testifies  that  the  last  con- 
versation between  them  on  this  subject  occurred  about  six 
months  prior  to  the  execution  of  the  contract  of  March,  1872, 
a  time  anterior  to  the  second  marriage.  The  defendant  was 
examined  on  the  trial  as  a  witness  on  his  own  behalf,  and  was 
asked  by  his  counsel  in  respect  to  the  circumstances  under 
which  he  became  acquainted  with  his  present  wife,  whether 
he  was  informed  by  her  or  any  other  person  that  she  was  a 
married  woman ;  what  induced  him  to  consent  to  the  perform- 
ance of  the  marriage  ceremony,  and  whether  when  he  entered 
into  the  contract  with  the  plaintiff  he  supposed  the  said  Har- 
riet was  his  lawful  wife.     These  questions  were  objected  to 
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by  iho  plaintifPs  oooDBel,  and  the  objections  were  eustained, 
and  the  defendant  was  not  permitted  to  answer.  He  did  state, 
however,  without  objection,  that  in  omitting  to  state  the  fact 
of  the  second  marriage  he  had  no  intention  to  deceive  the 
plaintiff.  The  trial  judge  found  as  a  fact  that  the  defendant 
knew  that  the  plaintiff  believed  him  to  be  unmarried,  and  that 
in  suppressing  the  fact  of  his  marriage  he  was  guilty  of  a  will- 
f nl  fraud,  but  he  further  found  ^^  that  from  the  time  the  de- 
fendant became  convinced  that  there  was  a  probability  that  he 
was  legally  married  "  up  to  the  6th  day  of  November,  1876, 
he  was  constantly  endeavoring  to  free  the  property  from  the 
dower  right  of  his  wife.  This  latter  finding  implies  that  the 
defendant,  when  he  entered  into  the  contract  of  March  8, 
1872,  supposed  that  the  marriage  with  his  present  wife  was 
for  some  reason  invalid,  but  we  concur  in  the  conclusion  of 
the  trial  court  that  this  did  not  justify  the  defendant  in  omit- 
ting to  disclose  to  the  plaintiff  that  a  marriage  in  fonn  had 
been  consummated,  or  relieve  him  from  the  charge  of  fraud. 
He  knew  that  the  plaintiff  was  dealing  with  him  upon  the 
assumption  that  he  was  unmarried.  Even  if  the  second  mar- 
riage was  void,  or  might  for  any  reason  have  been  annulled, 
he  was  in  duty  bound  to  disclose  to  the  plaintiff  the  circum- 
stances of  the  situation.  If  in  &ct  the  marriage  was  legal, 
the  plaintiff  could  not  acquire  a  perfect  title  to  the  land  by  a 
deed  executed  by  the  defendant  alone,  and  if  void,  the  fact  of 
the  formal  marriage  would  be  a  cloud  upon  the  title,  and  the 
defendant  could  not  in  justice  cast  upon  the  plaintiff  the  risk 
and  burden  of  establishing  its  invalidity.  We  are,  therefore, 
of  opinion  that  the  plaintiff  was  entitled,  on  discovery  of  the 
fraud,  to  demand  a  rescission  of  the  sale  and  conveyance,  and 
the  restoration  of  the  money  and  securities  received  by  the 
defendant. 

But  a  party  entitled  to  rescind  a  contract  for  fraud  may 
deprive  himself  of  this  remedy  by  acquiescence ;  or  where  the 
transaction  is  a  sale  of  property,  by  his  dealing  with  the  prop- 
erty as  owner  after  the  discovery  of  the  fraud.  A  party  claim- 
ing to  rescind  a  contract  for  fraud  must  act  promptly  on  dis- 
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covery  of  the  fraud,  and  restore,  or  oflEer  to  restore,  to  the  other 
party  what  he  has  received  under  it.  He  cannot  thereafter 
deal  with  the  other  party  on  the  footing  of  an  existing  con- 
tract, or  with  the  property  acquired  under  it  as  his  own.  He 
has  an  election  of  legal  remedies ;  to  sue  for  damages,  or  to  be 
reinstated  in  tlie  position  in  which  he  was  before  the  contract 
was  consummated.  The  remedies  are  not,  however,  concur- 
rent, but  are  inconsistent,  and  the  adoption  of  one  necessarily 
excludes  the  other.  So  when  he  has  made  an  election,  he 
must  abide  by  it.  {Maason  v.  Bovet,  1  Den.  69 ;  Cobb  v.  Ha^fidd^ 
46  N.  Y.  533 ;  Lcuwrence  v.  Dale,  3  Johns.  Ch.  23 ;  Tarmer 
V.  Smith,  10  Sim.  411 ;  Ayres  v.  MUoheU,  3  S.  &  M.  693 ; 
Vigers  v.  Pike,  8  CI.  &  Fin.  562.)  In  Vigers  v.  Pike,  which 
was  a  bill  filed,  in  one  of  its  aspects  to  rescind  a  transaction  in 
respect  to  mining  lands  on  the  ground  of  fraudulent  representa- 
tions as  to  incumbrances  and  the  extent  of  minerals  on  the 
land,  Lord  Cottinoham  said:  ^'In  a  case  dependent  upon 
misrepresentation  as  to  the  nature  and  value  of  the  thing 
purchased,  the  defendant  cannot  adduce  more  conclusive  evi- 
dence,  or  raise  a  more  effectual  bar  to  the  plaintiff's  case,  than 
by  showing  that  the  plaintiff  was  from  the  beginning  cognizant 
of  all  the  matters  complained  of,  or  after  full  information  con- 
tinned  to  deal  with  the  property,  and  even  to  exhaust  it  in  the 
enjoyment,  as  by  working  mines;"  and  he  further  says: 
"  The  doctrine  of  carrying  equities  by  acquiescence  I  consider 
to  be  one  of  the  most  important  to  be  attended  to."  In 
conformity  with  the  general  doctrine  that  a  party  cannot 
rescind  while  retainihg  the  fruits  of  the  contract,  it  has  been 
frequently  decided  that  a  purchaser  of  real  property  must  sur- 
render possession  acquired  under  the  contract,  before  he  can 
maintain  an  action  for  its  rescission  (Gale  v.  Nixon,  6  Cow. 
445 ;  More  v.  Smedlmrgh,  8  Paige,  600 ;  Tonypkfma  v.  Hyatt, 
28  N.  Y.  347) ;  and  where  fraud  is  claimed,  continuance  in 
possession,  after  discovery  of  the  fraud,  is  evidence  of  an  intent 
to  abide  by  the  contract. 

It  is  insisted  by  the  counsel  for  the  defendant  that  the  facts 
proved  and  found  bar  the  plaintiff  from  maintaining  this  action 
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for  rescission  upon  the  principles  to  which  we  have  referred. 
It  was  f  onnd  that  the  plaintiff,  from  the  time  of  the  conveyance, 
has  had  nninterrapted  possession  of  the  premises,  and  from  the 
19th  of  May,  1872,  down  to  the  time  of  trial,  in  September,  1877, 
has  leased  the  land  and  received  in  rents  an  amount  exceeding 
$2,000.  In  March,  1873,  the  defendant  commenced  an  action 
against  his  wife  for  divorce,  on  the  ground  of  adultery.  The 
plaintiff  was  informed,  in  September  following,  of  the  existence 
of  this  suit,  and  then  ascertained  the  defect  in  his  title.  In  No- 
vember of  the  same  year  the  defendant  called  upon  the  plaintiff 
for  payment  of  six  months'  interest  due  on  the  mortgages.  The 
plaintiff  then  spoke  to  the  defendant  in  respect  to  the  defect 
in  the  title,  and  the  defendant  replied  that  he  need  not  be 
afraid  about  that ;  that  a  woman  was  trying  to  blackmail  him, 
and  he  would  have  it  fixed  before  the  next  interest  became 
due.  The  plaintiff  then,  or  a  few  days  after,  paid  the  interest 
to  November  1, 1873.  About  this  time  he  was  offered  $25,000 
for  a  part  of  the  property,  and  he  testified  'that  he  considered 
the  rest  worth  $30,000.  The  consideration  of  his  purchase 
was  $50,000.  The  plaintiff,  on  the  8th  day  of  December,  1873, 
conveyed  an  undivided  three-eighths  part  of  the  land  to  one 
Raynor,  and  an  undivided  one-eighth  part  to  one  Morris,  sub- 
ject to  the  payment  of  proportionate  parts  of  the  mortgages 
executed  by  him  to  the  defendant.  The  grantees  in  these 
conveyances  had  become  jointly  interested  with  the  plaintiff 
in  the  purchase,  and  the  conveyances  were  made  to  vest  in  them 
their  respective  interests,  but  they  were  not  parties  to  the 
contract  M'ith  the  defendant,  and,  so  far  as  appears,  he  had  no 
knowledge  that  they  were  concerned  in  the  purchase.  The 
defendant's  wife  in  her  answer,  in  the  divorce  suit,  set  up 
recriminatory  charges  of  adultery  against  her  husband.  The, 
proofs  were  taken  before  a  referee  who  found  that  both  parties 
had  been  guilty  of  adultery,  and  in  July,  1874,  judgment  was 
entered,  dismissing  the  complaint,  and  granting  no  relief  to 
either  party.  The  plaintiff  and  his  attorney  were  advised  of 
the  progress  of  the  divorce  suit,  and  it  is  clear,  upon  the  evi- 
d«*iice,  that  both  of  the  parties  to  this  action  looked  to  a  favora- 
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ble  issue  of  that  suit  as  a  means  of  relieiring  the  plaintiff's  title 
from  embarrassment.  In  December,  1874,  after  the  termina- 
tion of  the  divorce  suit,  the  attorneys  for  the  defendant  enter- 
taining the  opinion  that  the  finding  and  adjudication  in  that 
action  that  the  defendant's  wife  was  guilty  of  adultery  was  a 
bar  to  any  claim  on  her  part,  of  dower  in  the  premises,  although 
no  divorce  had  been  decreed,  proposed  to  the  plaintiff's  attor- 
neys that  the  plaintiff  should  enter  into  a  contract  to  sell  a  part 
of  the  land,  and  on  the  purchaser  refusing  to  take  the  title  on 
the  ground  of  the  outstanding  dower  right  of  the  defendant's 
wife,  to  present  to  the  court,  upon  an  agreed  case,  the  question 
whether  the  judgment  in  the  divorce  suit  barred  her  of  her 
dower,  the  expenses  of  the  litigation  being  borne  by  the  de- 
fendant. This  proposition  was  assented  to  by  the  plaintiff,  and 
it  resulted  in  the  case  of  ScMffer  v.  Prvden  (reported  in  this 
court  in  64  K.  Y.  47).  The  case  as  agreed  set  out  a  contract 
for  the  sale  by  the  plaintiff  to  Pruden  of  a  specific  parcel  of 
the  land;  that  thft  premises  were  conveyed  to  Schiffer  by 
Dietz,  by  the  deed  now  in  controversy ;  the  marriage  of  the 
defendant  to  his  present  wife ;  the  proceedings  and  judgment 
in  the  divorce  suit ;  the  claim  on  the  one  side  that  the  convic- 
tion of  the  defendant's  wife  of  adultery  in  that  suit  barred  her 
dower,  and  an  adverse  claim  on  the  other,  and  concluded  by 
submitting  that  question-  to  the  court  for  its  decision.  The 
statement  was  signed  by  the  parties,  and  each  verified  it  to  the 
effect  that  tlie  controversy  was  real,  and  that  the  proceeding 
was  taken  in  good  faith  to  determine  the  rights  of  die  parties. 
The  final  decision  in  this  court  was  made  January  25, 1876, 
adjudging  that  the  judgment  in  the  divorce  suit  did  not  bar 
the  defendant's  wife  of  her  dower.  On  the  20th  of  April, 
1876,  the  executors  of  Kaynor  and  Morris  reconveyed  to  the 
plaintiff  the  interests  in  the  land  conveyed  by  the  plaintiff  to 
their  respective  testators,  and  on  the  25th  day  of  April,  1876, 
nearly  four  years  after  the  conveyance  now  sought  to  be  re- 
scinded, and  two  years  and  a  half  after  the  discovery  of  the 
fraud,  the  plaintiff  tendered  to  the  defendant  a  reconveyance  of 
the  land,  and  demanded  that  he  execute  satisfaction-pieces  of 


1881.]  ScHiFFEB  V.  Jhvrz.  311 

Opinion  of  the  Court,  per  Andrews,  J. 

these  mortgages  and  pay  him  $22,452160,  the  amomit  of  the 
purchase-money,  taxes,  etc.,  paid  by  the  plaintiff,  with  interest 
thereon,  giving  no  credit  for  the  rent  received.  The  defend, 
ant,  in  reply  to  the  demand,  said  that  he  would  perfect  the 
title  and  see  his  lawyer  on  the  subject.  The  plaintiff  there- 
upon immediately  served  the  summons  and  complaint  in  this 
action.  After  the  suit  was  commenced,  and  on  the  4th  day  of 
May,  1876,  the  plaintiff  made  a  general  assignment  to  one 
Jacobs  of  all  his  real  and  personal  estate,  for  the  benefit  of 
creditors.  While  the  suit  was  pending,  and  on  the  6th  day  of 
November,  1876,  the  defendant  tendered  to  the  plaintiff  a  deed, 
in  due  form,  executed  and  acknowledged  by  his  wife,  releasing 
her  dower  in  the  premises,  and  on  the  same  day  tendered  a 
similar  deed  to  the  assignee,  and  a  supplemental  answer  was 
served  setting  up  the  fact. 

We  are  of  opinion,  upon  the  case  presented,  that  the  plaintiff 
was  not  entitled  to  judgment  jrescinding  the  conveyance  and 
transaction  in  question.  The  evidence  justifies  the  inference 
that  the  property  embraced  in  the  defendant's  deed  was  pur- 
chased by  the  plaintiff  with  a  view  to  a  resale,  and  that  this 
was  understood  by  both  parties.  The  plaintiff,  when  he  dis- 
covered the  fraud,  had  the  right  to  demand  a  rescission  of 
the  contract,  and  if  he  had  acted  promptly,  and  the.  de- 
fendant had  resisted  a  rescission,  and  meanwhile  the  prop- 
erty had  depreciated  in  value,  a  court  of  equity  would  not 
afterward  have  compelled  him  to  have  accepted  a  good 
title,  or  at  least  not  without  awarding  him  compensation. 
But  the  plaintiff  did  not  rescind  the  contract  and  was  in 
no  position  to  rescind  it  after  his  conveyances  to  Baynor 
and  Morris  in  December,  1873,  until  the  20th  of  April,  1876. 
The  evidence  tends  to  show  that,  when  he  discovered  the 
fraud,  the  property  was  advancing  in  value,  and  that,  at  that 
time,  it  was  his  interest  to  have  the  title  perfected,  and  not  to 
have  the  conveyance  annulled.  The  defendant  repeatedly 
promised  to  perfect  the  title  or  take  back  the  property,  and  it 
is  evident  that  from  the  time  the  question  first  arose  between 
the  parties  they  were  co-operating  in  good  faith  for  the  purpose 
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of  extricating  the  titl<ifrom  the  embarrassment  which  attended 
•  it.^  But  dming  the  whole  time  the  plaintiff  dealt  with  the 
property  as  owner.  In  November,  1873,  he  paid  interest  on 
the  mortgages.  He  conveyed  to  Raynor  and  Morris  their 
portions  under  his  agreement  with  them.  He  contracted  to 
sell  one  of  the  lots  to  Pruden,  and  then  joined  with  him  in 
submitting  the  question  of  his  title  on  an  agreed  case,  and  the 
plaintiff  retained  possession  and  received  the  rents  of  the 
premises  down  to  the  time  of  trial. 

Assuming  that  by  reason  of  the  assurances  of  the  defendant 
the  right  to  rescind,  notwithstanding  these  acts  of  affirmance, 
was  held  in  abeyance,  and  might  thereafter  be  exercised  unless 
the  defendant  perfected  the  title,  we  are  of  opinion  that  in 
analogy  to  the  rule  in  actions  for  specific  performance,  when 
performance  at  the  time  has  been  waived,  or  is  not  of  the 
essence  of  the  contract,  the  plaintiff  was  bound,  before  bringing 
his  action,  to  fix  a  reasonable  time  in  the  future  for  perfecting 
the  title,  giving  the  defendant  notice.  {Harris  v.  TV'emp,  8 
Paige,  423;  Myers  v.  DeMier,  52  N.  Y.  647.)  And  in 
accordance  with  the  general  rule,  that  it  is  sufficient  that 
the  party  is  able  to  make  his  title  before  decree,  provided  no 
change  of  circumstances  has  occurred,  we  are  of  opinion  that 
the  tender  of  the  title  on  the  6th  of  November,  1876,  was  in 
equity  a  good  answer  to  the  claim  for  rescission.  {Damdson  v. 
MosSj  5  How.  [Miss.]  683 ;  Clinton  |v.  Burges^  2  Dev.  Eq. 
13 ;  Gaunt  v.  Macomhy  6  Call,  368 ;  1  Story's  Eq.,  §  777.) 
It  appeared  that  there  liad  been  no  change  in  the  value  of 
the  property  from  the  time  of  the  commencement  of  the  action, 
and  the  prior  depreciation,  while  it  may  entail  a  loss  upon  the 
plaintiff  if  he  is  compelled  to  stand  by  his  bargain,  furnishes 
we  think  no  ground,  under  the  circumstances  of  this  case,  for 
shifting  it  upon  the  defendant.  We  are  of  opinion,  therefore, 
that  the  judgment  in  this  case  rescinding  in  toto  the  transac- 
tion in  question  must  be  reversed.  But  if  it  should  be  found 
on  the  new  trial  that  it  was  the  understanding  of  the  parties 
that  interest  should  not  run  on  the  mortgages  from  the  payment 
of  the  last  interest  in  November,  1873,  until  the  title  should 
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be  perfected,  we  are  not  prepared  to  say  that  relief  might  not 
be  granted  to  the  extent  of  enforcing  that  understanding  by 
the  judgment  in  the  action. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


6n>£0N  O.  Stephens,  Respondent,  v.  Samuel  H.  Fox,  Appel- 
lant 

In  an  action  against  a  stockholder  of  a  railroad  corporation  by  a  creditor 
thereof,  under  the  provision  of  the  general  railroad  act  (§  10,  chap.  140, 
Laws  of  1850,  as  amended  by  chap.  283,  Laws  of  1864),  making  each 
stockholder  liable  for  the  debts  of  the  corporation  to  the  amount  un- 
paid on  his  stock,  the  record  of  a  judgment  against  the  corporation  is 
competent  evidence  of  plaintiffs  sUUus  as  a  creditor  and  of  the  amount 
due  him. 

The  effect  of  said  provision  is  not  to  impose  any  penalty  or  original  liability 
upon  the  stockholder,  but  simply  to  confer  upon  the  creditor  of  the  cor- 
poration  a  right  to  pursue,  for  the  satisfaction  of  his  claim,  the  indebt- 
edness ot  the  stockholder  to  the  corporation  for  his  unpaid  subscription . 
The  creditor  claims  through  the  corporation,  and  if  he  shows  that  he  is 
a  creditor,  by  evidence  binding  and  conclusive  against  it,  the  evidence  is 
competent  against  the  stockholder. 

mOer  V.  WhiUe  (50  N.  Y.  137),  McMdhim  v.  Macp  (51  id.  155),  disUnguished. 

In  such  an  action,  on  trial  before  a  referee,  after  the  case  was  closed  it 
was  reopened  by  order  of  the  court  for  the  sole  purpose  of  allowing 
defendant  to  put  in  evidence  certain  exhibits  and  records ;  on  the  re- 
hearing, defendant  offered  oral  evidence  to  sustain  a  counter-claim. 
HM,  that  it  was  properly  ezduded. 

(Argued  November  16,  1880 ;  dedded  January  18, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  at  the  April  term,  1879,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  17  Hun,  435.) 

Sickels  — Vol,  XXXVIII.        40 
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This  action  was  brought  under  the  general  raiboad  act  bj 
plaintiff,  as  assignee  of  a  judgment  against  the  New  York  and 
Oswego  Midland  Railroad  Company,  against  defendant,  as  a 
stockholder  of  said  company,  to  recover  an  amount  alleged  to 
be  unpaid  upon  his  stoc^. 

To  prove  the  indebtedness  of  the  corporation,  the  plaintiff 
offered  in  evidence  the  record  of  the  judgment.  This  was  ob- 
jected to,  and  received  under  objection. 

Defendant  set  up  in  his  answer,  as  a  counter-claim,  an  al- 
leged indebtedness  of  the  company  to  him.  After  judgment 
had  been  entered  in  the  case  on  the  report  of  the  referee,  de- 
fendant obtained  an  order  opening  the  judgment,  and  sending 
tlie  case  back  to  the  referee  to  enable  the  defendant  ''  to  put 
m  his  exhibits  and  records."  Upon  the  rehearing  before  the 
referee,  defendant  offered  oral  evidence  to  sustain  his  counter- 
claim ;  this  was  objected  to  on  the  ground  that  the  order  did 
not  authorize  such  testimony.  The  objection  was  sustained, 
and  defendant's  counsel  duly  excepted. 

IL  J,  Cookinffham  for  appellant.  A  judgment  is  not  a  debt. 
It  is  simply  evidence  of  a  dfibt,  and  only  that  as  between  parties 
and  privies.  (BurrilPs  L.  D.,  "  Judgment ; "  Webster's  Dic- 
tionary, "Judgment;"  Monroe  v.  Ujpion,  50  N.  T.  598.) 
The  judgment  of  plaintiff's  assignors  against  the  company 
was  neither  conclusive  nor  jprvma  fade  evidence  of  a  debt 
agamst  said  company,  as  between  this  plaintiff  and  a  stock- 
holder. {MUl&r  V.  WhiU,  60  N.  T.  137 ;  Mo%%  v..  McCvJr 
loughy  5  Hill,  131 ;  Strong  v.  Wheaton,  38  Barb.  616 ;  Mc- 
Mahon  V.  Macy^  51  N.  T.  155 ;  Conomt  v.  Vcm  Schaicky  24 
Barb.  87 ;  1  Phil,  on  Ev.  333 ;  1  Greenl.  on  Ev.,  §  522 ;  Bur- 
riirs  L.  D.,  "  Privies ; "  1  Greenl.  on  Ev.,  §  189  ;  Webster's 
Dictionary,  "  Privy.")  The  provision  for  the  return  of  execu- 
tion against  the  company  does  not  apply  to  suits  brought 
under  section  10  of  chapter  282  of  Laws  of  1854.  {McMor 
han  V.  Macy^  51  N.  Y.  155, 160 ;  EricesoTi  v.  Brown^  38  Barb. 
390 ;  Mo98  V.  McOuOough,  7  id.  279 ;  Whiihead  v.  ^&n,  28 
id.  661.)    The  debt  due  from  the  defendant  to  the  company. 
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if  any,  was  a  simple  contract  debt,  and  no  more  subject  to  the 
lien  of  the  judgment  against  the  company  than  would  have 
been  any  other  debt  due  the  company  from  a  party  not  a 
stockholder.  {Sanger  v.  Upton^  91  IT.  S.  56;  Wd^ster  v. 
UpUm,  id.  65 ;  OgilAne  v.  The  Enox  Ins.  Co,,  22  How.  [Q.  S.] 
380.)  The  recovery  of  the  judgment,  the  issuing  of  the  ex- 
ecution and  the  return  thereof  was  a  useless  proceeding  in  no 
way  connected  with  the  plaintiff's  right  to  bring  this  suit. 
{McMahon  v.  Macy,  51  N.  T.  156.) 

WiHicmi  H.  Bright  for  respondent.  Defendant's  subscrip- 
tion for  stock  and  his  participation  as  a  stockholder  in  the 
election  of  directors  constitute  him  a  stockholder.  {jSpear 
V.  Crawford,  14  Wend.  20;  Buffalo  R.  R.  Co,  v.  Dvd- 
ley,  14  N.  T.  337 ;  Lathrop  v.  Eneela/nd,  46  Barb.  432 ;  Per- 
kifis  V.  Hatch,  4  Hun,  137.)  The  judgment  is  itself  a  debt. 
{Sayer  v,  Rustin,  3  Wend.  496 ;  Jacob's  Law  Die,  "  Debt ; " 
Bouvier's  Law  Die,  "  Debt ; "  Tomlin's  Law  Die,  "  Debt ; " 
Chitty's  Pr.  108,  109 ;  Anderson  v.  Murray,  9  Abb.  Pr.  8 ; 
Taylor  v.  Root,  3  Eeyes,  333,  384 ;  McMaJion  v.  Macy,  51 
N.  Y.  155,  160.)  Plaintiff's  judgment  is  competent  and  con- 
clusive evidence  to  prove  the  plaintiff  to  be  a  creditor  of  the 
railroad  company,  and  establishes  a  debt  and  liability  within 
the  meaning  of  the  statute.  {Ilastings  v.  Drew,  76  N.  T.  9 ; 
Sagony  v.  Dubois,  3  Sandf .  Cli.  466 ;  Sa/nger  v.  Upton,  91 
U.  S.  56 ;  Ogihne  v.  Knox  Ins,  Co.,  22  How.  [U.  S.]  308 ; 
Steph^is  V.  Fox,  17  Hun,  435 ;  MiUs  v.  StewaH,  41  N.  Y.  384, 
390 ;  Rankin  v.  EUioU,  16  id.  377-380 ;  Mann  v.  R.  R.  Co., 
3  id.  415 ;  Margam,  v.  R,  R.  Co.,  10  Paige,  290 ;  BarOeU  v. 
DreiD,  57  N.  Y.  587 ;  Webster  v.  UpUm,  91  U.  S.  65 ;  Upton 
V.  Tribilcock,  idi  45. ;  Natham,  v.  WhiOock,  9  Paige,  152 ;  Burr 
V.  Wiloox,  22  N.  Y.  551,  556 ;  Henry  v.  R.  R.  Co.  et  al.,  17 
Ohio,  187 ;  Hastings  v.  Drew,  76  N.  Y.  9 ;  Gibson  v.  Hag- 
gerty,  37  id.  555 ;  Zoraher  v.  Mayor,  etc.,  7  Abb.  248 ;  Ball- 
Stan  Bamk  v.  Ma/rvne  Ba/nk,  18  Wis.  490 ;  Baker  v.  Een- 
worthy,  41  N.  Y.  215.)  A  debt  contracted  by  the  agents  or 
trustees  of  the  company  renders  the  stockholders  personally 
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liable,  and  a  judgment  against  the  oorporation  therefor  is 
binding  and  conclusive  on  the  stockholders  individuaUy,  to  the 
extent  of  their  respective  shares,  and  whatever  i&  a  debt  against 
the  company  is  now,  by  force  of  the  statute,  a  debt  against 
them;  and  if  the  company  itself  was  concluded  the  stock- 
holders are  equally  concluded.  (Angell  &  Ames  on  Corpora- 
tions, §  615 ;  Slee  v.  Bloom,  20  Johns.  668,  682,  684 ;  MiUer 
v.  WhiUy  50  N.  T.  137,  142 ;  Mos8  v.  Oakleyy  2  Hill,  265 ; 
Mo88  V.  McOuUough,  7  Barb.  279 ;  Moss  v.  AvereU,  10  N.  Y. 
452.)  In  actions  under  the  various  statutes  making  officers 
and  trustees  of  certain  corporations  liable  for  the  corporate 
debts,  because  of  their  own  or  others'  fault,  fraud  or  negUgence, 
the  judgment  against  the  company  is  no  evidence  of  the  debt, 
and  has  no  application  to  this  case.  {Hastings  v.  Dreu),  76 
N.  T.  9 ;  Stephens  v.  Fox,  17  Hun,  436.) 

Bapallo,  J.  This  action  is  based  upon  section  10  of  the 
general  railroad  act  (chap.  140  of  the  Laws  of  1850,  as 
amended  by  chap.  282  of  the  Laws  of  1854),  which  provides, 
that  ^^each  stockholder  of  any  company  formed  under  this 
act  shall  be  individually  liable  to  the  creditors  of  such  com- 
pany to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him,  for  all  the  debts  and  liabilities  of  such  company, 
until  the  whole  amount  of  the  capital  stock  so  held  by  him 
shall  have  been  paid  to  the  company."  The  only  material 
question  brought  up  on  this  appeal  is  whether,  in  an  action 
against  a  stockholder  to  enforce  this  liability,  a  judgiaent  re- 
covered against  the  company  is  competent  evidence  of  the 
plaintiff's  status  as  a  creditor  of  the  company  and  of  the  amount 
due  him. 

The  effect  of  section  10  is  not  to  impose  any  penalty  upon 
the  stockholder,  or  any  original  liability,  but  simply  to  confer 
upon  the  creditor  of  the  corporation  the  right  to  pursue,  for  the 
satisfaction  of  his  claim,  the  indebtedness  of  the  stockholder 
to  the  corporation  for  his  unpaid  subscription  to  the  capital 
stock.  {MiOs  V.  St&vomrty  41  N.  Y.  389.)  The  liability  of  the 
stockholder  is  not  created  or  enlarged  by  the  statute.    It  rests 
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upon  hiB  contract  with  the  corporation,  and  the  creditor  is  sim- 
ply subrogated  to  the  claim  of  the  corporation  against  its 
debtor,  in  case  he  a^ls  himself  of  his  right  under  the  statute 
to  pursue  the  stockholder  as  such  debtor  to  the  corporation. 
A  payment  by  the  stockholder  to  the  creditor,  upon  a  recovery 
by  him  under  the  statute,  will  discharge  the  stockholder  pro 
tanto  from  his  indebtedness  to  the  corporation.  The  creditor 
thus  claims  through  the  corporation,  and  to  entitle  him  to  this 
etatutoiy  subrogation  or  transfer,  he  need  only  show  that  he  is 
a  creditor.  If  he  shows  this  fact  by  evidence  which  is  binding 
and  conclusive  against  the  corporation,  such  evidence  should 
be  competent  against  the  stockholder  to  establish  the  title  of 
the  creditor  to  succeed  to  the  rights  of  the  corporation.  A 
judgment  against  the  corporation  being  the  highest  evidence 
against  it,  should  be  as  effectual  to  pass  its  title  to  the  fund  in 
question  as  a  deed  or  any  other  form  of  transfer.  The  cases 
of  MtUer  V.  White  (50  N.  Y.  137)  and  McUahon  v.  Mamj  (51 
id.  155)  depend  upon  an  entirely  different  principle.  In  those 
cases  the  defendant  was  not  pursued  as  a  debtor  to  the  cor- 
poration, or  for  any  pre-existing  liability  of  his  own,  but  upon 
an  original  liability  created  by  the  statute,  and  it  was  not  in 
the  power  of  the  corporation  to  admit  away  his  case,  or  suffer 
a  recovery  which  should  be  binding  upon  him  and  create,  as 
against  him,  a  liability  to  which  he  was  not  previously  subject. 
The  present  case  depends  upon  the  same  principle  as  Hastvags 
V.  Drefw  (76  N.  T.  9),  and  other  cases  of  actions  by  creditors 
against  the  debtors  of  their  debtors,  or  for  the  recovery  of 
assets  of  such  debtor.  In  all  such  cases  a  judgment  recovered 
by  the  plaintiff  against  his  debtor  is  evidence  of  the  right  of 
the  plaintiff  to  pursue  the  debtors  or  assets  of  the  judgment 
debtor. 

The  exceptions  to  the  exclusion  of  evidence  of  the  defend- 
ant's counter-claim  cannot  be  sustained.  Before  this  evidence 
was  offered  the  case  had  been  closed,  and  it  was  reopened  for 
the  sole  purpose  of  allowing  the  defendant  to  put  in  evidence 
certain  exhibits  and  records.    The  defendant  was  not  entitled, 
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nuder  this  order,  to  go  into  a  new  defense  and  put  in  oral  evi- 
dence.    We  find  no  good  exception  in  the  case. 

The  judgment  should  be  afiirmed.  ' 

All  concur. 

Judjgment  affirmed. 


David   Rislet,  Respondent,  v.  The  Phenix  Bank  of  the 

Cnr  of  New  York,  Appellant. 

A  check  is  a  bill  of  exchange  within  the  statute  (1  R  S.  768,  §  6).  dedar- 
ing  that  no  person  shall  be  charged  as  acceptor  of  a  bill  of  exchange 
unless  his  acceptance  is  in  writing. 

A  verlMkl  promise  by  a  bank  therefore  to  pay  a  check  does  not  create  a 
cause  of  action  thereon. 

An  assignment  of  an  account  may  be  made  by  oral  agreement,  without 
writing,  or  any  written  statement  of  the  claim  assigned ;  and,  if  founded 
on  a  valid  consideration,  vests  in  the  assignee  a  right  to  proceed  in  his 
own  name  for  the  collection  of  the  debt. 

So,  also,  an  oral  assignment  for  a  valid  consideration  of  a  portion  of  a  debt 
is  valid. 

Where,  concurrently  with  the  giving  of  a  check  for  a  portion  of  the  amount 
standing  to  the  credit  of  the  drawer  upon  the  books  of  defendant,  there 
was  an  oral  agreement  between  the  drawer  and  payee,  by  which  the 
former,  for  a  valuable  consideration,  agreed  to  assign  so  much  of  the 
indebtedness  of  the  bank  to  him  as  was  represented  by  the  check,  and 
tho  check  was  given  to  enable  the  payee  to  collect  and  receive  the  por- 
tion of  the  debt  assigned,  held,  that  the  check  was  not  the  contract 
between  the  pa'rties,  and  so  did  not  render  oral  evidence  of  the  agree- 
ment inadmissible  ;  and  that  the  parol  assignment,  was  sufficient  to  vest 
in  the  plaintiff  a  title  to  the  portion  of  the  debt  assigned. 

Plaintiff  presented  the  check,  and  demanded  payment,  January  4,  1865, 
notifying  defendant  that  so  much  of  the  claim  of  the  drawer  as  was 
represented  by  the  check  had  been  transferred  to  him ;  defendant's  presi- 
dent promised  to  pay  on  presentation  by  some  person  known  to  the 
bank.  On  the  next  day  when  the  check  was  again  presented,  defendant 
refused  to  pay,  on  the  ground  that  on  the  morning  of  that  day  the  debt 
had  been  seized  by  the  United  States,  in  pursuance  of  proceedings  in- 
stituted on  that  day,  under  the  confiscation  acts  of  Congress.  These 
proceedings  were  set  up  as  a  defense,  and  on  the  trial  defendant,  to 
sustain  the  defense,  offered  in  evidence  the  record  of  a  District  Court  of 
the  United  States,  showing  that  the  deposit  to  the  credit  of  the  drawer 
was  attached  in  proteedings  against  the  estate,  property,  etc.,  of  the  bank 
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of  G.  (the  drawer),  on  depoeit  with  the  defendant  on  January  5,  1865, 
and  that  defnidant  paid  oyer  to  the  marshal,  in  pursoance  of  a  decree  of 
aaid  ooort  in  such  proceedings,  the  whole  amount  of  the  credit.  The 
assignment  to  plaintiff  was  made  in  May,  1861,  before  the  passage  of  the 
confiscation  acts.  Sdd,  that  the  record  constituted  no  defense,  and  was 
properly  excluded ;  that  If  notice  to  defendant  was  necessary  to 
complete  plaintiffs  title,  sufficient  notice  was  given  the  day  prior  to  the 
seizure  ;  that  the  plaintiff  was  not  condnded  by  the  adjudication  of  the 
District  Court  to  the  effect  that  the  property  seized  belonged  to  the  bank 
of  G.  i  also  that  the  District  Court  acquired  no  Jurisdiction  under  said 
acts  to  proceed  for  the  forfeiture  of  a  debt  owing  to  a  corporation. 

Proceedings  under  the  confiscation  acts  of  Congress,  while  in  the  nature 
of  proceedings  in  rem,  operate  only  to  divest  the  title  of  the  party 
alleged  to  be  the  owner  of  the  property  seized,  and  judgment  of  confis- 
cation and  forfeiture  does  not  divest  or  affect  the  title  of  third  persons 
originating  prior  to  the  seizure.  Or  of  the  real  owner  not  proceeded  against. 

The  confiscation  acts  do  not  contemplate  or  authorize  the  confiscation  of 
the  property  of  a  corporation. 

Where  a  court,  authorized  by  statute  to  entertain  jurisdiction  in  a  particular 
case  only,  undertakes  to  exercise  the  power  conferred  in  a  case  to  which 
the  statute  has  no  application,  it  acquires  no  jurisdiction  ;  its  judgment 
is  a  nullity,  and  will  be  so  treated  when  it  comes  in  question,  either 
directly  or  collaterally. 

(Argued  November  16, 1880;  decided  January  18,  1881.) . 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Supreme 
Oourty  in  the  first  judidal  department,  entered  upon  an  order 
made  November  6,  1879,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirming  an  order  deny- 
ing a  motion  for  a  new  tri&l. 

The  amended  complaint  in  this  action  contained  three  counts, 
the  first  two  set  forth  a  check,  dated  May  20, 1861,  drawn  by 
the  Bank  of  Georgetown,  South  Carolina,  upon  defendant, 
payable  to  the  order  of  plaintiff,  for  $10,000,  aUeged  to  have 
been  delivered  to  plaintiff  by  the  drawer  for  a  good  and  valu- 
able consideration,  and  to  have  been  drawn  against  a  deposit 
with  defendant,  largely  exceeding  that  amount  to  the  credit  of 
the  drawer.  The  third  count  allied  an  indebtedness  of  de- 
fendant to  said  Bank  of  Georgetown,  to  the  amount  of  $10,000, 
an  assignment  on  the  date  aforesaid  of  that  amount  of  said 
indebtedness  to  plaintiff,  a  demand  and  refusal  to  pay. 
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The  answer  admitted  that  at  the  date  of  the  check,  and  up 
to  January  5,  1865,  said  Bank  of  Georgetown  had  on  deposit 
with  it  more  than  $10,000,  and  alleged,  among  other  things, 
that  on  that  day  the  whole  amount  of  said  deposit  ^^  was  duly 
seized  and  attached  by  the  United  States  of  America,  and  in 
and  by  virtue  of  certain  proceedings  duly  had  in  the  District 
Court  of  the  United  States  fpr  the  Southern  District  of  New 
York,  said  court  having  jurisdiction  in  the  premises,  a  moni- 
tion was  duly  issued,  and  the  same  was  duly  served  on  this 
defendant,  by  the  United  States  marshal  for  the  Southern  Dis- 
trict of  New  York,  and  thereupon  such  proceedings  were  duly 
had  and  taken  in  said  court,  in  those  proceedings  which  said 
court  had  jurisdiction  thereof;  that  afterward,  and  on  or 
about  the  24th  day  of  January,  1865,  a  certain  decree  of  said 
court  was  duly  given  and  made,  and  thereupon  and  on  said 
day  a  duly  authenticated  copy  thereof  was  duly  served  upon 
this  defendant,  and  in  pursuance  of  said  decree  on  the  said  last- 
named  day,  the  said  defendant  delivered  to  the  said  marshal 
*  *  *  the  whole  sum  then  on  deposit  with  said  defendant  to 
the  credit  of  said  Bank  of  Georgetown,  and  being  the  same 
moneys  seized  and  attached  as  aforesaid." 

The  facts  appearing  upon  the  trial  are  sufficiently  set  forth 
in  the  opinion. 

Samuel  Hamd  for  appellant.  The  draft  or  bank  check  de- 
clared on  in  this  action  is,  to  all  intents  and  purposes,  a  bill  of 
exchange.  {Haa^ker  v.  Anderson^  21  Wend.  372 ;  Boehm  v. 
SterJmgy  7  T.  R  419-426 ;  •Oruger  v.  Armgtrcng^  3  Johns. 
Cas,  5 ;  Mercha/rUs^  Bh  v.  Spicer^  6  Wend.  443, 445 ;  Murray 
V.  JudaA^  6  Cow.  484, 490 ;  Pike  v.  Irwin,  2  Sandf .  14 ;  Lumt 
V.  Bk.  of  N,  America^  49  Barb.  221 ;  Chapnum  v.  WhiUj  6 
N.  Y.  412 ;  BeOamy  v.  Mqjoriba/nke,  8  Eng.  L-  &  Eq.  523 ; 
Schneider  v.  Irving  Bk.y  1  Daly,  500 ;  Dimca/n  v.  Berlin^ 
60  N.  Y.  161 ;  AUy.-Oen,  v.  Continental  Life  Ine.  Co.,  71  id. 
330;  11  Hun,  484;  IRS.  768,  §6;  Luff  y.  Pope,  5  Hill, 
577 ;  Chofprna/n  v.  White,  6  N.  Y.  412 ;  BlacMeton  v.  Dudley, 
5  Den.  574 ;  Dunoon  v.  Berlin,  60  N.  Y.  151 ;  11  Hun,  484 ; 
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BoaerdhaZ  v.  Mmion  Bh,^  21  A.  L.  J.  28 ;  Nat  Bk.  of  Brock- 
mile  V.  Second  Nat,  Bk,  of  Lafayette^  22  id.  110.)  The  check 
in  this  case  having  been  drawn  on  the  general  funds  of  the 
drawer  in  the  hands  of  the  drawee,  and  not  on  any  particular 
deposit  or  fund,  did  not  operate  as  an  equitable  assignment  of 
the  fund.  {AUomey-GenH  v.  CorUmental  Life  Ins.  Cb.,  71 
N.  T.  325 ;  Inkers  v.  Leather  Maryufacini/reri  Bk.^  11  Paige, 
613;  Schneider  v.  The  Irving  Bk,y  1  Daly,  600.)  Being  drawn 
for  a  part  of  the  fund  only,  whether  on  a  general  or  particular 
fund,  it  did  not  amount  to  an  assignment  of  that  part,  or  give 
a  lien  as  against  the  drawee,  unless  he  consented  to  appropria- 
tion by  an  acceptance  of  the  draft.  {CowperiJiwaite  v.  Sheffield j 
1  Sandf.  416,  450.)  Conversations  prior  to  and  contempo- 
raneous with  the  execution  of  a  written  contract  al^  merged 
in  the  written  instrument,  and  this  rule  applies  as  well  to 
notes,  checks  and  bills  of  exchange  as  to  other  contracts. 
{Johnson  V.  Mcintosh,  31  Barb.  267 ;  Burbamk  v.  Beach,  15 
id.  326 ;  Payne  v.  Ladue,  1  Hill,  116 ;  Ely  v.  KiJhom,  5 
Den.  514 ;  Brovm  v.  HuU,  1  id.  400 ;  Fitzhugh  v.  Rvmyon, 
8  Johns.  375 ;  Wells  v.  Baldvsvn,  18  id.  45 ;  Erwvn  v.  Saninders, 
1  Cow.  249 ;  Ean>es  t.  Henderson,  17  Wend.  190 ;  ChriMey  v. 
Dole,  4  N.  T.  386 ;  Lewis  v.  Jore,  7  Bosw.  366 ;  Montgomery 
Bk.  V.  Alb.  City  Bk.,  8  Barb.  396  ;  Bk.  of  Albion  v.  Smith, 
27  id.  489  ;  Stemns  v.  Cooper,  1  Johns.  Ch.  425 ;  Martin  & 
Hill's  Notes  to  Phil.  Ev.  1467 ;  1  Phil.  Ev.  561 ;  2  Wharton 
on  Evidence,  §  1058  ;  Attomey-GerCl  v.  Continental  Life  Ins. 
Co.,  71  K  T.  331;  MamdemOe  v.  WdsK,  5  Wheat.  286;. 
STnith  V.  Jones,  15  Johns.  229  ;  Guernsey  v.  Carver,  8  Wend. 
492;  Miller  v.  Covert,  1  id.  487;  1  Pars,  on  Contracts, 
223-224,  *  229,  and  cases ;  Sexton  v.  Fleet,  2  Hilt.  477 ;  Briggs 
V.  Dorr,  19  Johns.  96  ;  Rvpp  v.  Bl(mcha/rd,  34  Barb.  629.) 
The  alleged  oral  assignment  was  altogether  inoperative  as 
against  the  Phenix  Bank,  because  the  bank  had  no  notice  of 
the  same.  (1  Pars,  on  Contracts,  *  229,  230 ;  Stocks  v.  Dobson, 
19  Eng.  Law  and  Eq.  97 ;  Jones  v.  Witt&r,  13  Mass.  307 ; 
ShutUevoorth  v.  Bruce,  7  Eobt.  162 ;  Bishop  v.  Holcomb,  10 
Conn.  444;  Paa*ks  v.  Innes,  33  Barb.  37  ;  Field  y.  Mayor,  6 
SiCKELS  — Vol.  XXXVIII.       41 
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N.  Y.  188.)  The  court  below  erred  in  excluding  from  the 
jury  the  confiscation  proceedings  and  decree  of  confiscation 
in  the  District  Court  of  the  United  States ;  the  judgment  of 
the  District  Court  was  a  perfect  defense  to  the  defendant 
until  reversed  or  modified  on  appeal.  {Origruyn^s  Lessee  v. 
Astor,  2  How.  [U.  S.]  338 ;  2  Burrill's  Law  Diet.  113 ;  12 
Stat,  at  Large,  319,  589  ;  Miller  v.  United  States^  11 
Wall.  299 ;  Tyler  v.  Defrees,  id.  349  ;  Cooper  v.  Reyndda^  10 
id.  308 ;  The  Confiscation  Cases^  20  id.  92 ;  Stephens  on 
Pleading,  292 ;  Pike  v.  Wassd,  4  Otto,  712 ;  Act  of  August 
6,  1861,  12  Stat,  at  Large,  319 ;  Act  of  July  17, 1862,  id.  589  ; 
Kelsey  v.  Beers^  16  Abb.  Pr.  228 ;  Kenpes^  Lessee  v.  Kerynedy^ 
5  Cranch,  185 ;  Tobias  v.  Watldns^  3  Pet.  193  ;  Chemimg 
Cwncd  BTc,  v.  Judson^  8  N.  T.  254 ;  EUiott  v.  Peirsol  et  al.y 
1  Pet.  328,  340 ;  Bitchman  v.  CoeweU,  1  N.  Y.  507 ;  Watson 
on  Sheriffs,  53,  54,  55 ;  7  Law  L. ;  Gelston  v.  Hoyt^  3 
Wheat.  246 ;  WUlia/ms  v.  Armroyd^  7  Cranch,  423 ;  Hudson 
V.  Ouestier,  6  id.  281  ;  1  Greenleaf  on  Evidence?,  §§  625,  543 
[Red.  ed] ;  Grignon  v.  Astor^  2  How.  [TJ.  S.]  319 ;  Coche  v. 
Salseyy  16  Pet.  71 ;  Thompson  v.  Tolmie^  2  id.  157 ;  Voorhies 
V.  Bcmk  of  United  States^  10  id.  449 ;  McCormick  v.  SuUi- 
vantj  10  Wlieat.  192 ;  Ex  parte  Watkins,  3  Pet.  193 ;  Watson 
V.  Burty  9  Hun,  470 ;  Wilcox  v.  Jacksony  13  id.  511 ;  Union 
Ins.  Co.  V.  United  StateSj  6  Wall.  763 ;  United  States  v. 
Stock  of  R.  Co.y  5  Blatchf .  231 ;  Wallach  v.  Vam,  Riswicky  2 
Otto,  203  ;  Stevens  v.  Ins.  Co.y  41  K  Y.  149  ;  United  States  \. 
Arnedyy  11  Wheat.  392;  People  v.  Jfay,  27  Barb.  238; 
Thornton  v.  Bank  of  Washingtony  3  Pet.  36 ;  Society  v.  Toum 
of  New  Ha/oeriy  8  Wheat.  464;  U.  S.  Rev.  Stat.,  §  1;  Rail- 
way Co.  v.  WhiUony  13  Wall.  [U.  S.]  328;  BamJc  of  Augusta 
V.  Earlcy  13  Pet.  519 ;  Bement  v.  WisneVy  1  C.  [N.  S.] 
143;  Wheeler  v.  Dakiny  12  How.  Pr.  537;  Bedstead  v. 
Blacky  17  Abb.  227 ;  Miller  v.  The  United  Statesy  11  Wall. 
268.) 

James  E.  Risley  for  respondent.    Plaintiff  was  entitled  to 
recover  even  though  the  decree  of  confiscation  was  valid  because 
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the  assurance  of  defendant,  when  the  clieck  was  presented  for 
payment,  that  the  drawer's  signature  was  correct ;  that  it  still 
lield  the  funds,  and  that  the  clieck  was  good  and  would  be 
paid,  rendered  him  liable  for  the  amount.  {Fa/rmers  dn 
Mechanic^  Bh  v.  B.  (&  D.  Bk.,  16  N.  T.  125 ;.  CooTce  v.  State 
Nat.  Bh.,  52  id.  96 ;  Marine  Nat.  Bk,  v.  Nat.  City  Bk.,  59 
id.  67;  Mercham^W  Bk.  v.  State  Nat.  Bk.,  10  Wall.  604; 
Barnes  v.  Ontario  Bk.,  19  N.  Y.  152,  159;  Meads  v. 
Merchants  Bk.,  25  id.  143 ;  Irving  Bk.  v.  Wetherald,  36  id. 
335 ;  Ba/met  v.  Smith,  10  Foster  [N.  H.],  256 ;  Ej>^  v.  Bk. 
of  Cincinnati,  18  Wall.  604.)  A  good  cause  of  action  against 
the  Phenix  Bank  is  contained  in  the  complaint  and  made  out 
on  the  evidence  as  upon  the  assignment  of  a  debt  or  demand. 
{Chapman  v.  White,  6  N.  Y.  412 ;  ^tna  Nat.  Bk.  v.  FouHh 
Nat.  Bk.,  46  id.  82 ;  PrescoU  v.  HuU,  17  Johns.  284 ;  Ford 
V.  ^uaH,  19  id.  342;  Waldron  v.  Baker,  4  E.  D.  Smith,  440 ; 
1  Parsons  on  Contracts  [6th  ed.],  22§ ;  Bliss'  N.  Y.  Code,  248, 
note  d;  Keasel  v.  Alhetia,  56  Barb.  362;  Hooker  v.  FagU 
Bk.,  30  N.  Y.  83 ;  S.  C,  11  Hun,  484.)  The  proceedings 
taken  for  forfeiture  in  the  District  Court  were  properly  ex- 
cluded, as  that  court  had  no  authority  to  entertain  them  and 
tliey  were  void.  (  U.  S.  v.  Sliares  of  Stock,  5  Blatchf .  201 ; 
Brown  v.  Z7.  S.,  8  Cranch,  110 ;  Planter^  Bk.  v.  Union 
Bk.,  16  Wall.  496;  BeU  v.  Dole,  11  Johns.  172;  Story  y. 
Stebhins^  5  Cow.  210 ;  Myers  v.  Foster,  6  id.  567 ;  Andrevos 
V.  C.  S.,^  Story  [C.  C],  202;  Ferrett  v.  AiAJoiU,  1  Blatchf. 
151;  U.  S.  V.  1,412  GaU.  Spts.,  10  id.  428;  U.  S.  v. 
Morris,  2  Bond,  23;  U.  S.  v.  Clayton,  2  Dillon,  219; 
U.  S.  V.  Euckahee,  16  WaU.  431 ;  U.  S.  v.  Sheldon,  2  Wheat. 
119;  U.  S.  V.  Wiltberger,  5  id.  76;  U.  S.  v.  Ragsdale,  1 
Hempstead,  497;  Planters'  Bk.  v.  Union  Bk.,  16  Wall.  496.) 
The  proceedings  in  the  District  Court,  for  confiscation,  were 
fatally  defective  and  irregular,  and  the  court  did  not  have  or 
acquire  jurisdiction  to  pronounce  a  valid  decree  forfeiting  the 
property  of  the  Bank  of  Georgetown.  This  is  so,  notwithstand- 
ing such  property  may  have  been  the  lawful  subject  of  confis- 
cation.   {The  Hoppet,  7  Cranch,  389 ;  The  Co/rolme,  id.  5Q0 ; 
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The  CharleSf  1  Brock.  347;  ITie  Mary  Ann,  8  Wheat. 
380 ;  2  Parsons  on  Maritime  Law,  C81 ;  The  Sarah,  8  Wheat. 
39;  Undon  Ins.  Co.  v.  U.  A,  6  Wall.  759;  ArmMrong^s 
Foundry,  id.  766 ;  TJ.  S.  v.  Hart,  id.  770 ;  CcfnjiscaMon  Cases, 
7  Wall.  462 ;  M&rris'  CoUon,  8  id.  511 ;  Ec  pa/rte  Oraham, 
10  id.  641 ;.  U.  S.  v.  Winchester,  99  U.  S.  372 ;  Thompson  v. 
Whitman,  18  Wall.  467 ;  Eaggerty  v.  WiXber,  16  Johns.  287 ; 
QoU  Y.  Uvnton,  8  Abb.  120 ;  Smith  v.  Orser,  42  N.  T.  132 ; 
U.  S.  V.  Graff,  4  Hun,  634.  The  record  of  the  proceedings 
was  wholly  irrelevant  and  immaterial.  {Burbank  v.  S&mmes, 
99  U.  S.  138;  Conrad  v.  WapUs,  96  id.  [6  Otto]  279.) 
Although  it  was  in  evidence  that  the  inhabitants  of  South 
Carolina  were  engaged  in .  insurrection  in  May,  1861,  their 
character  —  rebels  and  insurrectionists  —  did  not  deprive 
them  of  the  right  to  contract  with,  and  sell  to,  each  other. 
(fionrad  v.  WapUs,  96  U.  S.  [6,  Otto]  279;  MitcheiU  v. 
U.  S.,  21  Wall.  352.)  Where  a  chose  in  action  is  assign- 
able, it  may  be  assigned  in  separate  parcels  to  different 
persons,  and  either  of  the  assignees  may  maintain  an  equi- 
table action  to  recover  the  portion  to  him  assigned.  {Fidd  v. 
Mayor,  etc.,  6  N.  T.  179 ;  Cook  v.  Genesee  Mut.  Ins.  Co.,  8  How. 
614 ;  Moor  v.  Trumpbour,  6  Cow.  488  ;  Hooker  v.  £^le  Bk., 
80  K  T.  83 ;  Code  of  Procedure,  §  111 ;  Muir  v.  Schenck^ 
3  Hill,  228 ;  Richardson  v.  Ainsworth,  20  How.  621 ;  Buck- 
man  v.  Pitcher,  20  N.  T.  9 ;  The  Second  Ave.  B.  B.  Co.  v. 
Colemmi,  24  Barb.  300.) 

Andrews,  J.  The  check  drawn  by  the  Bank  of  Georgetown 
on  the  defendant,  having  been  drawn  on  the  general  deposit 
of  the  drawer  in  the  hands  of  the  drawee,  in  the  ordinary  form 
of  a  bank  check,  did  not,  of  itself,  operate  as  an  equitable 
assignment  to  the  payee,  of  the  fund,  to  the  amount  of  the 
check.  The  check  was  a  bill  of  exchange,  witliin  the  statute 
that  no  person  shall  be  charged  as  an  acceptor  of  a  bill  of  ex- 
change, unless  his  acceptance  shall  be  in  writing ;  and  the  de- 
fendant not  having  made  a  written  acceptance  of  the  check, 
no  right  of  action  thereon  accrued  to  the  plaintiff  by  reason 
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of  the  verbal  promise  to  pay  the  check  made  by  the  defendant 
on  its  presentation.  (1  R.  &.  768,  §  6  ;  Harker  v.  Anderson^ 
21  Wend.  372 ;  Luff  v.  Pope,  5  Hill,  413 ;  Chapman  v.  White, 
6  N.  Y.  412 ;  Duncan  v.  Berlin,  60  id.  153 ;  Atty.-Gen.  v. 
The  QnUinenkU  Life  Ins.  Co.,  71  id.  326.) 

The  court,  on  the  trial,  ruled  in  accordance  with  the  settled 
doctrine  upon  this  subject,  that  the  plaintiff  was  not  entitled 
to  recover  upon  the  cause  of  action  founded  upon  the  check 
and  the  verbal  promise  of  payment.  But  the  court  further 
ruled,  that  he  was  entitled  to  recover  upon  the  third  cause  of 
action,  which  alleged  an  assignment  of  $10,000  of  the  debt  ow- 
ing by  the  defendant  to  the  Bank  of  Georgetown,  made  on  the 
20th  day  of  May,  1861,  the  day  on  which  the  check  was  dated 
and  delivered  to  the  plaintiff,  if  the  jury  should  find  that  con- 
currently with  the  giving  of  the  check  th^^  was  an  oral 
agreement,  for  a  valuable  consideration,  made  between  the 
Bank  of  Georgetown  and  the  plaintiff,  to  assign  to  the  latter 
$10,000!  of  its  debt  against  the  Phenix  Bank.  The  court  stated 
«o  the  jury,  that  if  the  transaction  between  the  plaintiff  and 
the  Bank  of  Georgetown  was  simply  a  purchase  of  the  check 
or  draft,  the  plaintiff  could  not  maintain  the  action,  and  that 
the  question  for  the  jury  to  determine  was,  ''  whether  there 
was,  independent  of  the  check,  an  agreement  of  assignment 
and  purchase  and  sale  of  $10,000  of  the  debt  from  the  Phenix 
Bank  to  the  Bank  of  Georgetown ; "  and  that  if  there  was  such 
an  agreement,  the  plaintiff  was  entitled  to  recover. 

The  Phenix  Bank,  prior  to  May  20,  1861,  was  the  cor- 
respondent in  the  city  of  New  York  of  the  Bank  of  George- 
town, a  banking  corporation  located  at  Georgetown,  South 
Carolina ;  aqd  on  that  date  there  was  on  its  books  a  credit 
to  the  Bank*  of  Georgetown  to  the  amount  of  about  $18,000, 
derived  from  deposits  and  collections,  which  sum  was  then 
owing  by  the  Phenix  Bank  to  the  Bank  of  Georgetown. 
The  plaintiff  was  a  resident  of  Georgetown,  and  had  dealings 
with  the  Bank  of  Georgetown.  He  was  examined  on  the 
trial,  as  a  witness  in  his  own  behalf,  and  testified  in  substance 
that  on  the  day  when  the  check  was  dated,  the  president  of  the 
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bank  stated  to  him  that  the  bank  had  a  claim  of  $17,000  or 
$18,000  against  the  Phenix  Bank,  and  offered  to  sell  it  to  the 
plaintiff,  stating  as  a  reason,  that  he  was  afraid  it  might  be 
lost  during  the  war,  and  that  he  was  unwilling  to  carry  the  risk ; 
that  the  plaintiff  offered  to  purchase  the  claim  at  fifty  cents  on 
the  dollar,  which  offer  was  declined,  and  the  president  then 
offered  to  sell  it  for  Southern  bank  bills  at  par ;  that  the  plaint- 
iff then  offered,  if  the  bank  would  divide  the  claim,  to  pur- 
chase $10,000  of  it,  upon  the  terms  proposed,  which  offer  was 
accepted,  and  the  plaintiff  thereupon  paid  the  $10,000 ;  that  a 
question  arose  as  to  what  kind  of  a  transfer  should  be  given, 
and  the  president  of  the  bank  said  he  would  give  the  plaintiff 
an  order  on  the  Phenix  Bank  for  the  amount,  and  thereupon 
gave  the  plaintiff  the  check  before  referred  to,  and  this 
completed  the  transaction  between  the  plaintiff  and  the  Bank 
of  Georgetown. 

The  check  was  not  presented  to  the  Phenix  Bank  for  pay- 
ment until  January  4, 1865.  The  plaintiff  testifies  that  on 
that  day  he  presented  the  check  at  the  bank  to  the  president, 
and  told  him  he  had  called  to  collect  it ;  that  the  president, 
after  looking  at  the  check,  said  it  was  good,  and  that  it  would 
be  paid  on  presentation  by  some  person  known  to  the  bank  ; 
that  he  thereupon  stated  to  the  defendant's  president  that 
the  Bank  of  Georgetown  had  transferred  to  him  so  much 
of  its  claim  against  the  defendant  as  was  represented  by  the 
check.  The  next  day  the  check  was  again  presented  by  a  per- 
son known  to  the  defendant,  and  the  bank  then  refused  pay- 
ment, on  the  ground  that  the  debt  had,  on  the  morning  of  that 
day,  been  seized  by  the  United  States,  as  forfeited  under  the 
confiscation  acts  of  Congress.  The  amount  standing  to  the 
credit  of  the  Bank  of  Georgetown,  on  the  books  of  the  Phe- 
nix Bank  January  4,  1865,  was  $12,117.38.  The  credit  exist- 
ing May  20,  1861,  had  been  reduced  by  checks  charged 
against  the  account,  drawn  by  the  Bank  of  Georgetown,  after 
that  date,  and  paid  by  the  Phenix  Bank ;  but  no  new  deposit 
had  been  made  and  the  Phenix  Bank  had  no  lien  upon  or 
relation  to  tlie  fund  remaining  in  its  hands  January  4,  1865, 
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except  as  simple  depositary  of  the  Bank  of  Georgetown. 
The  defendant  denied  in  its  answer  the  assignment  alleged 
in '  the  complaint,  and  sought  to  discredit  the  plaintiff's  testi- 
mony in  respect  to  the  purchase  from  the  Bank  of  Georgetown, 
by  introducing  his  testimony  on  a  former  trial,  in  which  he 
made  no  allusion  to  the  negotiation  for  the  purchase  of  the 
claim,  to  which  he  testified  on  this  trial.  The  defendant  also 
controverted  the  plaintiflPs  evidence  upon  the  point  of  notice 
to  the  officers  of  the  defendant,  of  the  transfer  to  him  by  the 
Bank  of  Georgetown,  of  $10,000  of  its  claim.  But  the  jury 
found  for  the  plaintiff  upon  these  controverted  questions  and 
their  finding  is  conclusive  upon  this  appeal. 

It  is  claimed,  however,  that,  admitting  the  truth  of  the 
plaintiff^s  narration  of  the  transaction  with  the  Bank  of  George- 
town, it  did  not,  in  law,  constitute  an  acsignment  by  the  bank 
to  the  plaintiff  of  $10,000  of  the  debt  against  the  defendant, 
for  the  reasons,  firsts  that  the  contract  actually  made  was  re- 
duced to  writing,  and  is  represented  by  the  check,  and  that 
oral  evidence  was  inadmissible  to  show  that  any  thing  else 
was  contemplated  by  the  parties,  except  the  sale  and  pur- 
chase of  a  bill  of  exchange,  with  the  ordinary  incidents  flow- 
ing from  that  transaction ;  second^  that  there  was  no  delivery 
of  any  accomit,  document  or  writing,  showing  the  existence 
or  character  of  the  debt  undertaken  to  be  assigned ;  and  thirds 
that  the  alleged  assignment  only  included  a  part  of  the  general 
fimd  on  deposit  with  the  defendant  to  the  credit  of  the  Bank 
of  Georgetown. 

We  are  of  opinion  that  neither  of  these  objections  is  tena- 
ble. The  relation  between  the  Phenix  Bank  and  the  Bank  of 
Georgetown  was  that  of  debtor  and  creditor.  The  order  drawn 
by  the  Bank  of  Georgetown  upon  the  Phenix  Bank  was  not 
a  contract  between  the  parties  to  this  action ;  and  as  between 
the  plaintiff  and  the  Bank  of  Georgetown,  the  giving  of  the 
order  was  equally  consistent  with  the  ordinary  transaction  of 
the  purchase  of  a  draft,  or  the  assignment  of  the  debt  against 
til 3  Phenix  Bank,  to  the  amount  of  the  order,  and  the  taking 
of  the  oixier  as  a  convenient  method  of  enabling  the  plaint- 
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iflE  to  collect  and  receive  the  portion  of  the  debt  assigned. 
The  fact  that  the  plaintiff  became  the  owner  of  the  debt,  by 
agreement  between  him  and  the  Bank  of  Georgetown,  made 
contemporaneously  with  the  delivery  of  the  check,  imposed  no 
new  obligation  upon  the  defendant  The  Phenix  Bank  was 
not  bound  to  give  a  written  acc^tance  of  the  order.  Nor 
could  it  be  made  liable  upon  the  check  without  a  written  ac- 
ceptance. It  was  bound,  as  it  had  always  been,  to  account  for 
the  fund  in  its  possession  to  the  Bank  of  Georgetown  or  to 
its  assignee,  and  pay  it  over  on  demand  of  the  legal  owner. 

In  respect  to  the  daim  that  there  was  no  delivery  to  the 
plaintiff,  at  the  time  of  the  alleged  transfer,  of  any  account  or 
document  showing  the  claim  intended  to  be  assigned,  it  is  to 
be  observed,  that  the  claim  of  the  Bank  of  Georgetown  against 
the  Phenix  Bank  rested  in  open  account  on  the  books  of  the 
respective  banks.'  The  chose  in  action  assigned  was  not  a  note 
or  bond  or  other  written  obligation,  the  retention  of  which  by 
the  alleged  assignor  would,  in  most  cases,  be  strong  if  not  con- 
clusive evidence  that  the  assignment  had  not  been  completed. 
But  an  assignment  of  an  account  may  be  made  without  writing 
or  delivery  of  any  written  statement  of  the  claim  assigned,  so 
as  to  vest  in  the  assignee  a  right  to  proceed  in  his  own  name 
for  the  recovery  of  the  debt,  provided  only  that  the  assign- 
ment is  founded  on  a  valid  consideration  between  the  parties. 
In  Heath  v.  Hall  (4  Taunt.  327),  Lord  Mansfield  said: 
"  If  two  men  agree  for  the  sale  of  a  debt,  and  one  of  them 
gives  the  other  credit  in  his  books  for  the  price,  that  may  be  a 
very  good  assignment  in  equity ;  its  resting  in  parol  is  no  ob- 
jection." In  TUMis  V.  O-eorge  (5  Ad.  &  El.  107)  a  verbal  as- 
signment of  a  portion  of  a  debt  was  held  to  be  good.  Lord 
Denman  said:  "None  of  the  authorities  which  have  been 
cited  show  that  it  is  necessary  that  the  assignment  should  be 
in  writing  in  order  to  pass  an  equitable  interest,  although  iu 
very  many  cases  there  was  a  writing."  In  Crocker  v.  Whitney 
(10  Mass.  316),  Jaoksou,  J.,  speaking  of  an  assignment  to  the 
plaintiff  of  money  of  the  assignor  in  the  hands  of  the  defend- 
ant, said :     "  But  there  appears  to  be  no  reason  why  it  may  not 
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be  as  well  nffected  by  a  verbal  request  or  assigmnent.^'  And 
in  Dtmn  v.  SneU  (16  Mass.  481)  it  was  held,  that  the  delivery 
of 'an  execution  was  a  good  equitable  assignment*  of  a  judg- 
ment; and  Paskeb,  C.  J.,  said :  ^^  It  is  not  doubted  that  this 
debt,  upon  which  this  judgment  was  rendered,  might  have  been 
assigned  in  writing  without  seal,  or  even,  according  to  the  de- 
cisions, without  writing." 

The  claim  that  there  can  be  no  valid  assignment  of  a  part  of 
an  entire  debt  or  obligation  is  opposed  to  the  well-settled  rule 
in  this  State-  {Taylor  v^  BaieSy  5  Cow.  376;  Wheder  v. 
Whedery  9  id.  34;  PaUiaon  v.  Hidl,  id,  747;  Field  v.  TJie 
Mayor^  6  N.  Y.  179.)  The  point  was  ruled  in  the  same  way 
by  the  court  of  King's  Bench  in  TUMta  v.  George  (supra). 
The  tendency  of  modem  decisions  is  in  the  direction  of 
more  fully  protecting  the  equitable  rights  of  assignees  of 
choses  in  action,  and  the  objection  that  to  allow  an  assignment 
of  part  of  an  entire  claim  might  subject  the  creditor  to  several 
actions  to  enforce  a  single  obligation  has  much  less  force  under 
a  system  which  requires  all  parties  in  interest  to  be  joined  as 
parties  to  the  action.  (See  note  to  Morion  v.  Naylor^  1  Hill, 
685.) 

We  come,  then,  to  the  principal  remaining  question  in.  the 
case,  arising  upon  the  exception  of  the  defendant  to  the  ex- 
clusion On  the  trial  of  the  record  of  the  District  Court  of  the 
United  States  for  the  southern  district  of  New  York,  offered 
to  sustain  the  defense  alleged  in  the  answer  that  the  deposit 
in  the  Phenix  Bank  to  the  credit  of  the  Bank  of  Georgetown 
wad  on  the  6th  day  of  January,  1865,  duly  seized  and  attached 
in  pursuance  of  proceedings  instituted  on  that  day  by  the 
United  States,  under  the  act  of  Congress  approved  August  6, 
1861,  entitled  "An  act  to  confiscate  property  used  for  insur- 
rectionary purposes,"  and  the  subsequent  act  approved  July 
17,  1862,  entitled  "An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the  property  of 
rebels,  and  for  other  purposes ;"  and  that  subsequently,  on  or 
about  the  24th  day  of  January,  1865,  in  pursuance  of  the  de- 
cree of  the  court  duly  made  the  defendant  paid  over  to  the 
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marshal  the  sum  of  $12,117.38,  the  whole  amount  of  the  credit 
of  the  Bank  of  Georgetown  with  the  Phenix  Bank. 

It  appears  by  the  record  of  the  proceeding  in  the  District 
Court,  that  on  the  5th  day  of  January,  1865,  a  libel  of  infor- 
mation was  filed,  by  the  attorney  of  the  United  States  for 
the  district  in  which  the  proceedings  were  instituted,  "Against 
the  estate,  property,  money,  stocks,  credits  and  eflTects,  to  wit : 
Against  $15,000  (fifteen  thousand  dollars),  more  or  less,  belong- 
ing to  the  Bank  of  Georgetown,  a  corporation. doing  business  in 
the  State  of  South  Carolina,  which  said  $15,000  is  now  in  cash, 
and  is  now  on  deposit  in  the  Phenix  Bank,  a  corporation  doing 
business  in  the  city  of  New  York."  The  information — or  libel 
of  information,  as  it  is  called  —  alleges  a  seizure  by  the  marshal 
on  that  day,  by  and  under  the  authority  of  the  president  of  the 
United  States,  and  in  obedience  to  the  instructions  of  the  at- 
torney-general, and  in  pursuance  of  the  acts  of  Congress  before 
referred  to,  of  "  the  estate  and  property,  money,  stocks,  cred- 
its and  effects  aforesaid,  to  the  end  that  the  same  may  be  con- 
fiscated, forfeited  and  condemned,"  as  provided  in  said  acts. 
The  information  then  proceeds  to  set  forth  various  causes  of 
forfeiture  under  the  acts  of  1860  and  1862,  viz. :  Firsts  that 
the  Bank  of  Georgetown  accpired  the  property  seized  with 
the  intent  specified  in  the  act  ^^  1861,  and  used  and  employed 
it  with  that  intent ;  second^  that  the  corporation,  since  the 
17th  day  of  July,  1862,  acted  as  the  fiscal  agent  of  the  Con- 
federate government  and  of  several  of  the  States  of  the  Con- 
federacy, and  accepted  such  agency  from  the  several  States 
after  the  date  of  the  ordinances  of  secession  of  those  States; 
thirds  that  since  the  17th  of  July,  1861,  the  Bank  of  George- 
town, while  owning  property  in  the  State  of  New  York,  had 
given  aid  and  comfort  to  the  rebellion,  in  the  ways  and  by  the 
acts  set  forth  in  the  information ;  fourth^  that  the  corporation, 
after  the  passage  of  the  act  of  July  17,  1862,  being  engaged 
in  aiding  and  abetting  the  rebellion,  did  not,  within  sixty  days 
after  the  proclamation  of  the  president  of  July  25,  1862,  cease 
therefrom.  The  information  avers  that  by  reason  of  the 
causes  alleged,  the  "  said  property,  estate  and  effects "  were 
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liable  to  confiscation  and  condemnation,  under  the  acts  of 
Congress,  and  demands  judgment  sentencing  it  to  be  con- 
demned as  confiscated  and  forfeited  to  the  United  States. 
On  the  same  day  on  wliicli  the  information  was  filed,  viz. : 
Jannaiy  5,  1865,  a  monition,  so  called,  was  issued  to  the  mar- 
shal, reciting  the  filing  of  an  information  against  $15,000, 
more  or  less,,  belonging  to  the  Bank  of  Georgetown,  "  which 
said  $15,000  is  now  in  cash,  and  is  now  on  deposit  in  the 
Phenix  Bank,"  and  directing  the  marshal  to  attach  the  "  said 
$15,000,"  and  to  give  due  notice  to  all  persons  claiming  the 
same,  or  knowing  or  having  any  thing  to  say  why  the  same 
should  not  be  condemned,  to  appear  before  the  court  in  which 
the  proceedings  were  taken,  on  the  24th  day  of  January,  1865, 
at  an  hour  named,  to  interpose  a  claim  for  the  same  and  make 
their  allegations  in  that  behalf.  On  the  24th  of  January  the 
marshal  made  his  return  to  the  monition,  that  he  had,  on  tlie 
5th  day  of  January,  1865,  attached  "  $13,000,  more  or  less, 
deposited  in  the  Phenix  Bank,  belonging  to  the  Bank  of 
Georgetown,"  and  had  given  due  notice  as  required  thereby. 
On  the  same  day  a  decree  was  entered  that  "  $12,117.38,  be- 
longing to  the  Bank  of  Georgetown,  in  the  State  of  South 
Carolina,  and  now  on  deposit  in  the  Phoenix  Bank,  in  the  city 
of  New  York,  which  said  $12,117.38  has  been  heretofore 
seized  by  the  marshal  in  this  proceeding,  be  and  the  same  is 
hereby  condemned  as  forfeited  to  the  United  States,"  and  di- 
recting a  writ  of  venditioni  earponas  to  issue,  returnable  Febru- 
ary 14,  1865,  and  that  upon  the  return  thereof  the  marshal 
pay  into  the  registry  $12,117.38,  to  abide  the  further  order  of 
the  court.  The  decree  recites  that  it  was  made  upon  default, 
and  the  record  does  not  show  that  any  proofs  were  taken  of  tho 
facts  alleged  in  the  information.  The  venditioni  exponas  was 
issued  on  the  day  the  decree  was  entered,  and  on  the  26th  of 
January,  two  days  thereafter,  tho  marshal  returned  that  he  had 
collected  from  the  Phenix  Bank,  $12,117.38,  and  had  paid  it 
to  tlie  clerk  of  the  court.  On  the  27th  day  of  January  a 
'decree  distributing  the  fimd  collected  was  made,  awarding  it 
in  equal  parts  to  the  United  States  and  the  informer. 
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We  are  of  opinion  that  the  record  of  theeoutlBcation  pro- 
ceedings, if  admitted  in  evidence,  would  have  constituted  no 
defense  to  the  action.  The  daim  of  the  plaintiff  to  the  fund 
in  question  had  its  origin  in  an  assignment  from  the  Bank 
of  Georgetown,  made  May  20, 1861,  prior  to  the  passage  of 
either  of  the  confiscation  acts,  under  which  the  proceedings 
for  forfeiture  were  taken ;  and  if  notice  to  the  Phenix  Bank 
was  necessary  to  complete  the  title  of  the  assignee,  sudi 
notice,  as  the  jury  have  found,  was  given  to  the  bank  Jan- 
uary 4,  1865,  the  day  prior  to  the  seizure  by  the  marshal. 
The  decree  of  the  District  Court  adjudges  that  the  property 
seized  was  the  property  of  the  B&oik  of  Geoi^etown,  con- 
trary to  the  fact  as  found  by  the  verdict  in  this  case.  The 
question  aiises,  whether  the  adjudication  of  the  District  Court 
concludes  the  plaintiff  from  contesting  the  fact  that  the  prop- 
erty condemned  was,  at  the  time  of  the  seizure  and  decree,  the 
property  of  that  corporation.  If  proceedings  and  judgment 
under  the  confiscation  acts  are  strictly  in  rem^  it  would  be 
difficult  to  deny  tlie  conclusiveness  of  the  judgment  in  respect 
to  every  material  fact  adjudicated  thereby.  To  such  proceed- 
ings all  persons  are  deemed  to  be  parties,  and  persons  claiming 
any  right  or  interest  hostile  to  the  proceedings  are  bound  to 
come  in  and  assert  such  right  or  interest;  and  failing  to 
do  so,  they  are  conclusively  bound  by  the  judgment.  A 
judgment  in  re?rh  operates  upon  the  sta(/u8  of  the  subject- 
matter  involved,  and  renders  it  what  it  declares  it  to  be.  Thus, 
the  sentence  of  a  court  of  admiralty,  having  jurisdiction,  de- 
creeing a  ship  to  be  a  lawful  prize,  is  conclusive  as  to  every 
groimd  of  fact  upon  which  it  proceeds,  and  until  reversed  on 
appeal,  the  facts  adjudged  are  conclusively  established  thereby, 
as  against  the  whole  world.  {Bemardi  v.  MoUeux^  Doug. 
581 ;  Hose  v.  Ilimdy^  4  Cranch,  241;  Broom's  Leg.  Max.  920 ; 
2  Smith's  Lead.  Cases,  808,  and  cases  cited.) 

But  as  we  understand  the  decisions  of  the  Supreme  Court 
of  the  United  States  in  Da/y  v.  Micou  (18  Wall.  156),  and 
Conrad'  v.  Waples  (96  U.  S.  279),  confiscation  proceedings 
under  the  acts  of  Congress  referred  to,  while  in  the  nature  of 
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proceedings  in  rem^  operate  only  to  divest  the  title  and  interest 
of  the  party  alleged  to  be  the  owner  of  the  property  seized,  and 
as  against  whom  the  seizure  is  made,  and  that  judgment  of  con- 
fiscation and  forfeiture  does  not  divest  the  title  of  third  persons 
originating  prior  to  the  seizure,  or  of  the  real  owner  not  pro- 
ceeded against. 

In  Day  v.  Micou^  it  was  held  that  the  interest  of  a  mort- 
gagee under  a  mortgage  executed  in  1858  was  not  divested  by 
proceedings  under  tlie  confiscation  act  of  July  17, 1862,  against 
the  owner  of  the  land  mortgaged  and  a  sale  pursuant  to  the 
judgment  thereon.  Strong,  J.,  in  speaking  for  the  majority 
of  the  court,  after  referring  to  the  seventh  section  of  the  act, 
said :  "  What  property  is  this  thus  brought  within  the  jurisdic- 
tion of  the  District  Court?  Beyond  doubt  the  property 
which  had  been  seized,  that  is,  the  estate  and  property  of  the 
offending  person,  and  no  other.  *  *  *  It  is  true  proceed- 
ings in  rem  were  ordered  to  be  instituted  in  the  District  Court^ 
but  the  question  remailis,  what  was  the  res  against  which  the 
proceedings  were  directed  %  The  answer  must  be,  that  which 
was  seized  and  brought  within  the  jurisdiction  of  the  court. 
A  condemnation  in  a  proceeding  im,  rem  does  not  necessarily 
exclude  all  claim  to  other  interests  than  those  which  were 
seized.  In  admiralty  cases  and  in  revenue  cases  a  condemna- 
tion and  sale  generally  pass  the  entire  title  to  the  property 
condemned  and  sold.  This  is  because  the  thing  condemned 
is  considered  as  the  offender  or  the  debtor,  and  is  seized  in 
entirety.  But  such  is  not  the  case  in  many  proceedings  which 
are  m  retn.  Decrees  of  courts  of  probate  or  orphan  courts 
directing  sales  for  the  payment  of  a  decedent's  debts  or  for 
distribution  are  proceedings  in  rem.  So  are  sales  under  at- 
tachments or  proceedings  to  foreclose  a  mortgage,  qucm  pro- 
ceedings in  rem^  at  least.  But  in  none  of  these  cases  is  any 
thing  more  sold  than  the  estate  of  the  decedent,  or  of  the 
debtor  or  the  mortgagor  in  the  thing  sold.  The  interests 
of  others  are  not  cut  off  or  affected."  The  learned  justice 
concludes  as  follows :  "  If  then,  as  we  hold,  the  property  and 
estate  of  J.  P.  Benjamin  was  all  that  was  seized,  or  all  that  could 
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be  seized  and  condemned  in  these  confiscation  proceedings, 
tliose  who  held  other  interests  in  the  land  were  not  bound  to 
come  in  and  assert  their  claims.  Their  interests  did  not  pass 
to  the  purchaser  at  the  sale,  and  they  remain  unaffected  by  -the 
decree  of  condemnation  and  the  sale  thereunder." 

Conrad  v.  Waples  was  ejectment  —  the  plaintiff  claiming  title 
under  a  deed  executed  by  his  father,  Charles  M.  Conrad,  May 
6,  1862,  of  lands  in  the  city  of  New  Orleans.  The  defendant 
claimed  title  under  a  deed  from  the  marshal  of  the  United  States, 
executed  in  March,  1865,  upon  a  sale  under  a  decree  of  the  Dis- 
trict Court,  rendered  in  February  of  that  year,  condemning  and 
forfeiting  the  property  to  the  United  States,  as  that  of  Charles 
M.  Conrad,  in  proceedings  under  the  confiscation  act  of  July 
17,  1862.  The  plaintiff  and  his  father,  when  the  plaintiff's 
deed  was  executed,  were  engaged  in  the  rebellion,  and  so  con- 
tinued until  the  close  of  the  war.  The  fiither  was  a  member 
of  the  Confederate  Congress,  and  the  plaintiff  was  an  officer  in 
the  Confederate  army.  The  question  presented  for  decision 
was,  whether  the  title  of  the  plaintiff,  under  his  deed  of  May 
6,  1862,  was  divested  by  the  decree  of  February,  1865,  con- 
demning and  forfeiting  the  land  as  the  property  of  Charles  M. 
Conrad  and  the  sale  thereunder  to  the  defendant,  and  the 
court,  referring  to  and  approving  the  language  of  Strong,  J., 
in  Day  v.  Micou^  held  that  it  was  not,  and  reversed  the  judg- 
ment of  the  court  below,  which  sustained  the  defendant's  title. 
It  will  be  noticed  that  in  this  case  the  land  was  confiscable  as 
against  the  plaintiff,  who,  as  has  been  stated,  was  an  officer  in. 
the  Confederate  service,  but  having  been  seized  and  condenmed 
as  the  property  of  Charles  M.  Conrad,  the  condemnation  and 
sale  did  not,  as  the  court  decided,  bar  the  plaintiff's  title.  "Wo 
understand  the  case  to  decide  the  principle  that  where  the 
property  of  A.,  under  a  title  originating  prior  to  the  passage  of 
the  confiscation  acts,  is  seized,  condemned  and  sold,  in  proceed- 
ings under  these  acts  as  the  property  of  B.,  the  title  of  A.  is  not 
divested  thereby,  although  his  tide  was  derived  from  B.,  and 
although  A.'s  title  was  subject  to  confiscation,  and  might  have 
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been  divested  by  seizure  and  sale,  in  appropriate  proceedings 
for  that  purpose. 

The  record  of  the  District  Court  was  not  a  defense  to  this 
action  for  another  reasoA,  viz. :  The  confiscation  acts  do  not 
contemplate  or  authorize  the  confiscation  of  the  property 
of  a  corporation,  and  no  jurisdiction  was  acquired  by  the 
District  Court  to  proceed  for  the  forfeiture  of  the  debt  owing 
by  the  Phenix  Bank,  to  the  Bank  of  Georgetown.  That  the 
property  of  a  corporation  is  not  confiscable  under  the  confisca- 
tion acts,  was  very  precisely  stated  in  the  opinion  of  Mr.  Justice 
Stbono  in  Planters'  Bank  v.  Zfn/ion  Bamk  (16  "Wall.  496). 
The  opinion  upon  this  point  was  not,  perhaps,  essential  to  the 
decision  m^e ;  but  it  cannot  be  supposed,  in  view  of  the  im- 
portance of  the  subject  and  the  frequent  occasions  upon  which 
the  court  had  been  called  upon  to  consider  the  scope  and  effect 
of  the  confiscation  acts,  that  the  remarks  of  Mr.  Justice  Stbong 
upon  the  subject,  in  an  opinion  in  which  the  whole  court  con- 
curred, were  made  without  full  consideration,  or  without  the 
acquiescence  of  his  associates.  And  considering  the  question 
de  novOy  I  fully  concur  in  the  opinion  of  the  learned  justice  upon 
the  point  stated.  The  title  of  the  act  of  July  17, 1862,  indicates 
that  it  related  to  the  punishment  of  natural  persons  and  to  the 
confiscation  of  the  property  of  individuals  who  were  rebels, 
within  the  ordinary  meaning  of  the  term.  It  was  "  An  act  to 
suppress  insurrection,  to  punish  treason  and  rebellion,  to  seize 
and  confiscate  the  property  of  rebels,  and  for  other  purposes." 
The  first  four  sections  of  the  act  prescribe  and  regulate  the 
punishment  of  persons  committing  treason,  or  engaging  and 
assisting  in  the  rebellion,  and  m^vnifestly  can  have  no  applica- 
tion to  corporations.  Corporations  cannot  suffer  death  or  be 
imprisoned,  as  a  punishment  for  crime.  The  Jifth  section 
authorizes  the  seizure  of  the  property  of  six  classes  of  persons 
enumerated  in  the  section :  1.  Of  any  officer  in  the  rebelr 
army  or  navy.  2.  Of  the  acting  president  and  other  officers  of 
the  so-called  Confederate  States.  3.  Of  the  governor,  mem- 
bers of  the  legislature,  or  judge,  of  any  of  the  Confederate 
States.     4.  Of  persons  who,  having  held  any  office  of  honor. 
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trust  and  profit  in  the  United  States,  shall  thereafter  hold  any 
office  in  the  Confederate  States.  5.  Of  persons  thereafter 
holding  any  office  or  agency  under  the  government  of  the 
Confederate  States,  or  of  any  of  the  Several  States  of  the  Con- 
federacy, subject  to  a  proviso  not  necessary  to  be  stated. 
6.  Of  persons  owning  property  in  a  loyal  State,  etc.,  who  shall 
thereafter  assist,  and  give  aid  and  comfort  to  the  rebellion. 
The  sixth  section  provides  for  the  seizure  of  the  property  of 
pereons  who,  having  engaged  in  the  rebellion,  shall  not  oeaee 
to  aid  and  abet  the  same  after  the  expiration  of  sixty  days, 
after  proclamation  made  by  the  president.  The  confiscation 
acts  do  not  authorize  the  seizure  and  confiscation  of  the  prop- 
erty of  all  rebels.  Under  the  act  of  August  6, 1861,  it  was  only 
property  acquired  or  used  by  the  owner  in  aid  of  the  rebellion, 
which  was  made  subject  to  seizure  and  condemnation ;  and 
under  the  act  of  July  17, 1862,  it  was  the  property  nly  of  the 
persons  specially  mentioned  in  the  ^ih  and  sixth  sections. 
It  is  doubtless  true  that  corporations  are  persons,  for  certain 
purposes,  in.  contemplation  of  law  ;  and  as  a  general  rule,  in 
construing  penal  or  other  statutes  relating  to  persons,  corpora- 
tions will  be  deemed  to  be  comprehended,  "  when  the  dicum- 
stances  in  which  they  are  placed  are  identical  with  those  of 
natural  persons."  {Beaston  v.  I%e  Farmers^  JBank  qf  DeU 
awa/re^  12  Pet.  134;  United  States  v.  Amedy,  11  Wheat.  412.) 
But  this  is  a  rule  of  construction  merely  and  yields  to  an  indica- 
tion of  a  contrary  intention  derived  from  a  consideration  of  the 
scope  and  purpose  of  the  particular  statute.  We  are  of  opinion 
that  such  indication  does  not  exist  in  the  confiscation  acts.  The 
statutes  of  1861  and  1862  are  inparimateria.  They  relate  to 
the  property  of  sentient  beings  possessing  a  will  impelled  by 
motives,  and  capable  of  forming  an  intent.  As  said  by  Strokg, 
J. :  "  Both  of  these  acts  had  in  view  property  of  natural 
persons  who  were  public  enemies,  of  persons  who  gave  aid 
and  comfort  to  the  rebellion,  or  who  held  office  under  the 
Confederate  Government,  or  under  one  of  the  States  compos- 
ing it.'* 
The  District  Court,  upon  tliis  construction  of  the  confisca- 
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tion  acts,  in  directing  the  seizore  and  decreeing  the  confiscation 
of  the  property  of  the  Bank  of  Georgetown,  acted  wholly  out- 
side of  its  jurisdiction,  and  the  entire  proceedings,  including 
the  seizure,  condemnation  and  distribution,  were  void,  and  con- 
stituted no  justification  to  the  defendant  in  paying  over  the  fund 
to  the  marslial.  The  acts  did  not  confer  upon  the  District  Court 
general  jurisdiction  to  seize  and  confiscate  enemies'  property. 
It  had  no  jurisdiction  whatever  to  seize  and  condemn  the 
property  of  corporations,  but  of  ilatural  persons  only. 
That  the  case  was  not  one  within  the  jurisdiction  of  that  court 
appeared  upon  the  very  inception  of  the  proceedings.  The 
information  disclosed  that  the  property  proceeded  against  was 
the  property  of  a  corporation;  the  mandate  of  the  court 
directed  its  seizure  as  the  property  of  a  corporation ;  and  it 
was  declared  to  be  the  property  of  a  corporation  in  the  final 
sentence  of  condemnation.  Where  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  wliich  occurs  in  the  cause 
{Elliott  V.  Peirsoly  1  Peters,  328),  and  an  erroneous  ruling  or 
decision,  in  the  course  of  the  proceedings,  does  not  render  its 
judgment  void ;  but  a  court  authorized  by  statute  to  entertain 
jurisdiction  in  a  particular  case  only,  if  it  undertakes  to  exer- 
cise the  power  and  jurisdiction  conferred  in  a  case  to  which 
the  statute  has  no  application,  acquires  no  jurisdiction,  and  its 
judgment  is  a  nullity,  and  will  00  be  treated  when  it  comes  in 
ijuestion,  either  directly  or  collaterally.  {State  of  Rhode  hlamd 
v.  Comm.  of  Massdchuaetts^  12  Peters,  657 ;  Wilcox  v,  Jackson^ 
13  id.  511;  Thompson  y.  TFXt^wwm,  ISWall.  457;  The  Can- 
fiscaUon  Cases  [Steonq,  J.],  20  id.  107 ;  Chemung  Canal  Bank 
V.  Jtidson,  8  N.  Y.  254.) 

The  trial  judge  rejected  the  record  of  the  District  Court  on 
the  ground  that  the  proceeding  was  against  specific  money, 
and  not  against  the  debt  or  credit  of  the  Bank  of  Georgetown 
with  the  Phenix  Bank,  and  that  the  credit  was  not  forfeited  or 
affected  by  the  proceedings.  "We  deem  it  unnecessary  to  con- 
sider this  particular  ground  of  objection  to  the  record,  for 
the  reason  that  the  other  grounds  considered  sustain  the  ruling 
of  the  court  in  refusing  to  admit  the  record  in  evidence. 
SiCKELs  —  Vol.  XXXVIII.        43 
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The  plaintiflpB  letter  to  the  defendant's  president,  of  the  5th  of 
February,  1865,  was  not,  we  think,  material  to  any  issue  in  the 
case.  It  would  not,  if  admitted,  have  thrown  any  light  upon 
the  question  whether  the  plaintiff's  transaction  with  the  Bank 
of  Georgetown  was  a  purchase  of  the  debt,  or  on  the  question 
of  notice  to  the  defendant 

We  think  the  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


The  Mebohants'  National  Bank  of  Whitehall,  Respond- 
ent, t/.  Sabah  Elizabeth  Hall,  Impleaded,  etc,  Appel- 
lant. 

Defendant,  S.  E.  H.,  assigned  to  plaintiff  a  certificate  of  stock  in  a  mann- 
factoring  corporation  "  as  security  for  the  payment  of  any  demands " 
plaintiff  ''may  from  time  to  time  have  or  hold  against"  R  W.  H.  8.  E. 
H.  was  the  wife  of  E.  W.  H.,  who,  at  the  time  the  assignment  was  exe- 
cuted, was  largely  indebted  to  the  plaintiff  and  was  on  the  verge  of 
actual  insolvency.  In  an  action  to  foreclose  plaintiff's  lien  npon  the 
stock  pledged,  hM,  that  the  assignment,  by  its  terms,  included  and  se- 
cured  all  demands  had  and  held  by  plaintiff  against  E.,  after  its  execution, 
as  well  as  those  existing  at  that  time ;  and  that  the  circumstances  dis- 
closed this  to  have  been  the  intent  of  the  parties ;  also  that  the  assign- 
ment was  a  continuing  security;  and  that  an  extension  of  time,  by  re- 
newals in  the  ordinary  course  of  business,  granted  by  pUintiff  to  E.  W. 
H.  for  payment  of  any  of  the  debts,  did  not  dlschaige  the  lien  npon  the 
stock. 

The  courts  will  take  Judicial  notice  of  the  general  course  of  business  in  a 
community,  including  the  universal  practice  of  banks. 

It  seema  that  S.  E.  H.  could  at  any  time,  by  giving  notice,  have  restricted 
the  security  to  demands  actually  held  by  plaintiff  at  the  time  of  notice, 
and  thus  have  terminated  her  responsibility. 

(Argued  December  1, 1880 ;  decided  January  18, 1881.) 

.  Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court,  in  the  third  jadieial  department,  entered  upon  an  order 
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made  May  22, 1879,  afllrming  a  judgment  In  favor  of  plaintiff, 
entered  upon  a  verdict.     (Beported  below,  18  Hun,  176.) 

This  action  was  brought  to  foreclose  a  lien  claimed  by 
plaintiff  upon  nine  hundred  shares  of  the  stock  of  the  Crown 
Point  Iron  Company  pledged  to  it  under  and  by  virtue  of  the 
following  assignment : 

"  Whttehall,  December  1,  1876. 

"  I  hereby  assign  to  I.  M.  Ouy,  Esq.,  Cashier  of  the  Mer- 
chants' National  Bank  of  Whitehall,  the  annexed  certificate 
No.  103,  nine  hundred  shares  Crown  Point  Iron  Company 
Stock,  as  security  for  the  payment  of  any  demands  the  Mer- 
chants' National  Bank  may  from  time  to  time  have  or  hold 
against  Edwin  W.  Hall. 

"  SARAH  ELIZABETH  HALL." 

At  the  time  of  the  assignment  plaintiff  held  a  large  amount 
of  paper  made  or  indorsed  by  said  Edwin  W.  Hall,  who  was  the 
husband  of  the  assignor.  New  paper,  with  his  name  thereon,  was 
subsequently  discounted  from  time  to  time ;  the  old  paper  was,  in 
some  instances,  replaced  by  renewal  notes.  The  court  found, 
that  when  a  renewal  note  was  thus  accepted,  plaintiff  intended 
to  extend  the  time  of  payment  of  the  debt  until  the  new  note 
became  due,  and  that  the  renewals  were  without  the  knowledge 
or  consent  of  Mrs.  Hall.  The  court  found,  as  a  conclusion  of 
law,  that  tho  pledge  was  a  security  for  all  of  the  indebtedness 
of  Hall  to  plaintiff  existing  at  tiie  time  of  trial. 

Further  facts  appear  in  the  opinion. 

^Usek  Cowen  for  appellant.  The  judge  at  the  trial  erred  in 
holding  that  this  collateral  security  was  applicable  to  demands 
that  were  in  existence  at  the  time  such  security  was  assigned  for 
the  benefit  of  the  bank.  {Dobbin  v.  Bradley^  17  "Wend.  422 ; 
Olyn  V.  Ilertdy  4  Com.  L.  R.  112 ;  Wright  v.  Johnson^  8 
Wend.  512 ;  MorriU  v.  Cowcm^  20  Moak's  Eng.  Bep.,  ; 
HyaU  V.  Chrover  i&  Baker  S.  M.  Co.,  41  Mich.  225 ;  Orowder 
V.  Dick^  24  Miss.  39.)    The  court  erred  in  holding  that  tho 
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extensions  of  time  given  E,  "W.  Hall  by  the  several  renewal 
notes,  without  the  consent  of  the  defendant,  did  not  discharge 
her  liability  upon  the  debts  so  extended.  {Oahn  v.  Niemoewicz^ 
11  Wend.  3ia;  Ohester  v.  EmgsUm  Bh,  16  K  T.  336; 
Srmih  V.  Tovmsendj  25  id,  479 ;  BiUmgton  v.  Wagoner ^  33 
id.  31;  Sanmiei  v.  IIowwrtKy  3  Merivale,  272;  Dames  v. 
Stambanhy  6  De  Gex,  McN.  &  G.  679;  Bowell  Y.-Janea^ 
i  Tyrwhitt,  548 ;  1  Crompton,  Messon  &  Boscoe,  97 ;  Smith 
V.  Townaend,  25  N.  Y.  479 ;  EUl  v.  Beebe,  13  id.  556,  563 ; 
DorUn  v.  Christie^  39  Barb.  610;  Fdlowa  v.  PrenUsSy  3 
Denio,  512 ;  PraU  v.  Coma/n^  37  N.  Y.  440 ;  Lownuim  v.  Yaies^ 
id.  601;  JfytfT^  v.  WeUa^  5  Hill,  463;  Pfeoi?  v.  McHoain, 
38  N.  Y.  96 ;  Tobey  v.  Barber j  5  Johns.  6iB ;  Putnam  v.  Lewia^ 
8  id.  389  ;  Ft^T*  JEpj?«  v.  DiUaye^  6  Barb.  244 ;  Hubbard  v. 
Chi/mey^  64  N.  Y.  457,  466 ;  AUbam)  City  Ins.  Co.  v.  Devery- 
dmf,  43  Barb.  478;  Pomer<yy  v.  TonTKjr,  70  K  Y.  551; 
Cahx)  V.  Damesy  8  Hun,  222 ;  fiVewi^  v.  /Sfowi^,  46  N.  Y.  93.) 
The  giving  of  a  note  for  a  debt,  or  a  new  note  in  place  of  an 
old  one,  is  not  payment  of  the  old  debt  or  security  unless  there 
is  an  express  agreement  to  that  effect,  and  it  is  doubtful  if  even 
an  express  agreement  is  sufficient.  {Ccle  v.  SackeU,  1  Hill 
516 ;  BUZ  V.  Beebe,  13  K  Y.  556 ;  Bates  v.  Bosekrans^  37  id 
409 ;  Highland  Bh  v.  DvboiSy  5  Denio,  658 ;  Bv/rdiek  v 
Greefiy  15  Johns.  247 ;  Van  Epps  v.  DiUayey  6  Barb.  244 
First  Nat.  Bh.  of  Chitten^ngo  v.  Morga/n^  6  How.  346 
Pa/rrott  v.  Colby^  71  N.  Y.  597 ;  affirmed,  6  Hun,  65 ;  Jagger 
Iron  Co.  V.  Walk&r,  76  N.  Y.  521 ;  HiU  v.  Beebe,  13  id.  556 
Baboock  V.  Morse^  19  Barb.  140 ;  Brvnckerhoff  v.  Laausmg^  4 
Johns.  Gi.  65 ;  Bamk  of  JJtica  v.  Finch^  3  Barb.  Ch.  193 
Dvm^hami  v.  Dey^  15  Johns.  554 ;  Pa/rrott  v.  Cothy^  71  N.  Y 
597 ;  YoaI  v.  i^ewfer,  4  id.  312 ;  Noel  v.  Murray^  13  id.  167 
Tbftey  V.  Barber^  5  Johns.  68.) 

■ 

Samuel  Band  for  respondent.  The  words  of  a  guaranty  are 
to  be  taken  as  strongly  against  the  guarantor  as  the  sense  will 
admit.  (Fell  on  Guaranty,  141  [130]  ;  62  Barb.  351 ;  7  Pet 
122;  12  East,  227;  3  Wheat  148.)    A  pledge  of  personal 
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property  is  an  executed  contrapt,  and  requires  no  consideration, 
any  more  than  a  gift.  {Richardson  v.  Mead^  27  Barb.  180; 
Arthur  V.  Brooks^  14  id.  635 ;  Towsley  v.  McDonald,  82  id. 
604 ;  Stone  v.  Frosty  61  N.  Y.  613 ;  WUson  v.  LiUle,  2  Oomst 
448 ;  Haahroi^k  v.  Vamderworty  4  Sandf .  74 ;  Lewis  v.  Grar 
AflTO,4  Abb.  106 ;  McLean  v.  Walker y\Q  Johns.  471 ;  Wheeler 
V.  Newbauldy  16  N.  T.  392.)  The  word  "demands,"  as  used 
in  the  assignment,  refers  to  each  and  every  separate  obligation 
upon  which  E.  W.  Hall  is  liable,  and  not  to  the  indebtedness 
in  mass  of  Hall  to  ihe  bank.  {AUham^s  Case,  8  Hep.  299 ; 
Coke's  Notes^  305;  Bacon's  Abr.,  "Release,"  1;  Co.  Litt. 
291.  ft/  Merle  V.  WeUsy  2  Campb.  413;  White's  Bank  v. 
Mylesy  73  N.  T.  835 ;  8  Kern.  239.) 

FoLOBB,  Ch.  J.  The  difficulty  presented  by  this  case  is, 
to  determine  just  what  the  plaintiff  and  defendanf  agreed 
to  when  she  made  and  it  received  the  assignment  of  the 
stock. 

The  first  question  is,  did  •  they  mean  that  it  should  be  a 
security  for  debts  of  Hall  that  had  arisen  before  the  making  of 
the  pledge  ?  It  is  true,  as  claimed  by  the  defendant,  that  the 
instrument  is  prospective,  and  that  such  an  agreement  as  this 
does  not  refer  to  past  transactions  in  the  absence  of  language 
to  that  effect  The  application  that  the  defendant  seeks,  to 
make  of  this  rule  is,  that  the  guaranty  applies  to  no  debt  that 
arose  before  the  agreement  was  made.  The  agreement  does 
not  in  terms  name  or  describe  debts  made  before  the  pledge. 
It  does  not  in  terms  name  or  describe  acts  that  were  done  or 
could  have  been  done,  only  before  the  pledge.  It  does  speak  of 
acts  which,  though  begun  before  the  agreement,  could  be  contin- 
ued and  thus  be  acts  done  after  its  making.  When  it  provides 
for  demands  that  the  plaintiff  may  from  time  to  time  ha.ve  and 
hold  against  Hall,  it  speaks  of  the  act  of  having  and  holding 
a  demand ;  and  that  is  an  act  that  could  be  done  after  the 
making  of  the  agreement,  though  the  demand  arose  before, 
and  though  as  an  act  of  having  and  holding  it,  it  was  begun 
before.    If  Hall  had,  before  the  date  of  the  agreement,  made 
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his  note  to  a  stranger,  and  after  that  date  the  plaintiflE  had 
become  the  assignee  of  the  note,  the  plaintiff  would  have  had 
and  held  it  after  the  making  of  the  pledge.  The  demand 
thereon  would  have  fallen  within  the  language  of  the  agree- 
ment ;  whether  within  the  intention  of  the  parties  to  the  agree- 
ment is  another  c^iiestion.  It  would  have  been  a  demand  had 
and  held  by  the  plaintiff  from  time  to  time  (that  is,  at  any  or 
some  time  during  the  running  of  the  agreement),  against 
Hall,  and  so  would  have  been  literally  one  of  the  demands 
spoken  of  by  the  instnmient.  It  is  plain  tlien  that  the  date  of 
origin  of  the  demand  is  not  the  test  whether  the  pledge  applies 
to  it.  The  act  of  having  and  holding  is.  Now  that  act  (the 
act  of  having  and  holding  after  the  pledge  was  made)  might 
be  done  as  well  of  a  debt  that  arose  before  the  pledge  was 
made  as  of  a  debt  that  arose  afterward  ;  and  notwithstanding 
there  was  also  a  having  and  a  holding  of  the  debt  before.  We 
see  no  reason  in  the  language  of  the  assigimient  for  taking 
from  the  effect  of  it  demands  that  arose  before  it  was  made, 
if  the  plaintiff  had  and  held  them  after  it  was  made.  The  de- 
fendant concedes  that  the  phrase,  '^  any  demands  the  Merchants^ 
National  Bank  may  have,"  does  apply  to  debts  existing  at  the 
time  of  making  the  pledge.  She  insists  that  the  phrase  "  from 
time  to  time  "  necessarily  refers  to  future  debts,  and  thus  limits 
the  effect  of  the  phrase  "  may  have."  So  it  might,  if  that 
was  the  only  proper  and  necessary  reference  of  that  phrase. 
It  refers  no  more  to  debts  than  it  does  to  the  act  of  having 
and  holding  them.  So  it  is  not  the  debt  only  that  may  be  in 
the  future  of  the  agreement,  but  also  the  act  of  having  and 
holding ;  and  that  act  may  be  of  that  future  time,  though  it 
be  a  holding  of  a  debt  created  before  the  agreement. 

It  is  said  by  the  d^endant  that  there  is  no  presumption  that 
she  undertook,  without  any  consideration,  to  pay  Hallos  past 
debts  when  the  fair  construction  of  the  language  applies  it  more 
properly  to  future  loans.  This  assumes  the  matter  in  debate, 
viz. :  whether  the  fair  interpretation  of  the  language  does  ap- 
ply it  more  properly  to  future  loans.  We  have  endeavored  to 
show  that  it  does  not«    So  far  as  the  existence  of  any  consid^- 
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ation  for  the  agreement  is  to  be  gathered  from  the  terms  of  it, 
it  is  one  as  much  for  the  continued  holding  of  past-made  debts 
as  for  debts  to  be  made  afterward.  There  is  no  promise  in  the 
paper  of  loans,  advances  or  credits.  Nor  does  the  paper  name 
a  condition  of  that  kind.  To  be  sure,  the  ordinary  guaranty 
for  future  advances  is  more  commonly  to  be  met  with  than 
one  for  past  debts.  Yet  a  pledge  of  lands  by  mortgage,  or  of 
pei-8onal  property  by  assignment,  as  a  security  for  the  indebted- 
ness of.  another  already  incurred,  is  not  a  strange  thing.  The 
terms  of  this  agreement  and  the  course  of  afiEairs  among  men 
do  not  forbid  a  presumption  of  the  latter  being  the  purpose 
of  the  parties  any  more  than  they  do  the  other.  It  is  urged 
that  if  the  hypothecation  applied  to  past  debts,  the  bank,  the 
next  day  after  it  was  made,  could  have  sold  the  stock  to  pay 
Hall's  debts.  This  position  would  be  more  formidable  if,  with 
the  interpretation  of  the  defendant,  the  agreement  did  not  show 
her  exposed  to  the  same  disaster.  Grant  that  the  paper  ap- 
plies to  future  debts  alone.  It  does  not  provide  for  their 
amount,  or  kind,  or  time  of  credit.  HaU  might,  the  day  after 
the  assignment  was  made,  have  drawn  his  sight  draft  or  his 
bank  check  in  favor  of  the  plaintiff  to  any  amount  and  have 
thus  put  it  in  the  power  of  the  plaintiff  to  sell  the  stock  at  once 
and  swamp  it. 

We  think  that  the  language  of  the  agreement  is  to  be  inter- 
preted as  applying  the  pledge  to  demands  against  Hall,  held 
and  owned  by  the  bank  after  the  making  of  it,  though  the  debts 
aix)6e  before.  To  what  extent  courts  will  go  in  applying  lan- 
guage to  past  transactions  may  be  seto  in  N a/res  v.  Howies 
(14  East,  510). 

The  second  question  is,  did  the  gift  of  time  by  the  plaintiff 
to  Hall,  for  payment  of  any  of  the  debts,  discharge  the  stock 
from  liability  ?  The  agreement  by  which  the  stock  is  hypothe- 
cated makes  it  a  continuing  security.  The  words  ^^  any  "  and 
**  may  have  or  hold  from  time  to  time,"  clearly  have  that  effect. 
{Douglass  v.  ReyruMs^  7  Peters,  118;  Agcmam  BamJe  v. 
Strefoer^  18  N.  Y.  602.)  The  effect  of  a  continuing  security  is 
that  it  applies  to  any  future  transaction  between  the  parties 
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that  is  within  the  limits  of  the  agreement.  The  instrument 
before  us  is  as  wide  in  limit  as  it  could  well  be.  It  does  indeed 
specify  the  party  for  whose  benefit  it  is  made,  and  the  person, 
Hall,  whose  dealings  with  that  party  are  guaranteed.  It  also 
engages  for  the  payment,  rather  than  the  collection,  of  the  de- 
mands against  Hall ;  though  that  is  hardly  a  narrowing  of  the 
liability  of  the  stock.  By  specifying  the  plaintifiE,  a  National 
bank,  as  the  party  for  whose  benefit  it  is  made,  an  impli- 
cation arises  that  the  dealings  of  Hall  •  and  the  bank  are 
such  as  are  usual  in  the  business  of  a  bank  of  loan  and  dis- 
count  with  a  bom)wer  from  it.  This  might  sometimes  ope- 
rate  to  limit  the  liability  of  the  guarantor.  Otherwise  than 
by  these  there  are  no  limits  expressed  in  the  assignment  by 
which  the  operation  and  effect  of  it  are  held  in.  It  specifies 
no  kind  of  demand,  no  amount,  no  length  of  time  of  any  in- 
debtedness, no  length  of  time  for  which  the  stock  might  be 
liable.  In  the  last  particular  it  was  susceptible  of  a  limit 
being  put  upon  it,  at  any  time  after  it  was  made,  at  the  will 
of  the  defendant.  She  might,  by  giving  notice,  have  restricted 
it  to  the  demands  actually  held  by  the  bank  at  the  time  of 
notice.  {Mason  v.  Pritoha/rd^  2  Camp.  436  ;  18  N.  Y. 
supra)  As  it  reads,  it  is  unlimited  in  period.  As  it  particu- 
larizes no  demand,  it  applies  to  "  debts  successively  renewed." 
{Mef*le  V.  Wdls,  2  Camp.  413.)  "We  do  hot  suppose  that  these 
words  of  Lord  Ellenborouqh  in  that  case  meant  the  same  as 
the  technical  renewals  of  a  matured  note  by  a  bank.  Those 
of  Judge  Stoby  in  Douglass  v.  Reynolds  {supra^  at  page  125), 
come  nearer,  if  not  quite  to  it :  ^^  This  being  a  continuing 
guarantee,  in  which  the  parties  contemplated  a  series  of  trans- 
actions, the  defendants  must  necessarily  have  understood  that 
there  would  be  successive  advances,  acceptances  and  indorse- 
ments, which  would  be  renewed  and  discharged  from  time  to 
time."  It  is  not  to  be  denied  that  a  guarantor  may  be  held  for 
{ill  that  is  done  by  or  for  his  principal  that  was  contemplated 
by  the  contract.  {N.  H.  Sav.  Bk.  v.  GUl^  16  N.  H.  578.) 
Nor  is  it  to  be  denied  that  it  is  contemplated  by  a  continuing 
<;on tract  of  guaranty  that,  the  creditor  and  the  principal  will 
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cany  on  the  business  provided  for  in  the  manner  in  which  it 
has  theretofore,  to  the  knowledge  of  the  guarantor,  been  trans- 
acted. (Id. ;  Reddish  v.  Watson^  6  Ham.  [Ohio]  ■  510.) 
Further  than  tliat,  the  contract  •of  continuing  guaranty  con- 
templates that  the  unparticularized  transactions  of  the  creditor 
and  the  principal  will  be  carried  on  in  the  usual  course  of  the 
business  provided  for.  {N.  H.  Co.  Bk,  v.  Mitchell^  15  Conn. 
206 ;  Combe  v.  Woolfy  8  Bing.  156,  seems  to  recognize  such  prin- 
ciple ;  and  so  does  HoweU  v.  Jones^  1  Cr.  Mees.  &  Ilosc.  97. 
See,  also,  JFox  v.  Parker^  44  Barb.  641.)  The  creditor  here  is 
a  National  bank  and  the  dealings  anticipated  were  in  a  bank- 
ing business.  The  general  course  of  business  in  a  community, 
including  the  universal  practice  of  banks,  is  a  matter  of  which 
the  courts  may  take  judicial  notice.  (18  N.  T.  supra^  612.) 
It  is  a  practice  of  banks,  either  with  favored  customers  or  with 
debtors  who  are  not  able  to  pay  at  maturity,  to  renew  the 
obligations  on  payment  of  a  new  discount.  If  the  customer  is 
in  good  credit,  it  is  just  as  profitable,  and  quite  as  convenient, 
to  take  a  new  note,  without  payment  in  money  of  the  old  one, 
and  to  receive  from  him  the  price  of  another  discount.  If  the 
debtor  is  not  in  good  credit,  it  is  expedient  sometimes  to  keep 
his  debt  along  by  renewals,  taking  from  him  the  discount 
at  each  extension.  These  are  gifts  of  time.  It  was  in  this 
way  that  the  plaintiff  gave  time  to  Hall.  We  have  a  right  to 
assume  that  Hall  was  of  one  of  these  classes ;  that  the  bank  and 
he  sought  to  provide  for  such  a  course  of  business ;  that  the 
hypothecation  was  got  to  make  it  safe  for  the  bank  and  to  give 
credit  to  Hall ;  and  that  it  contemplated  such  a  series  of  trans- 
actions. The  defendant  put  into  the  possession  and  power  of 
use  of  the  bank  and  Hall  her  stock  and  the  assignment,  with- 
out any  express  restriction  thereon.  The  legal  presumption  in 
such  case  is  that  the  parties  intrusted  with  it  were  authorized 
%o  use  it  in  any  legitimate  way  in  which  it  could  be  made  sub- 
servient to  their  purposes.  (18  N.  Y.  auprd^  613.)  She  was 
not  perpetually  bound  by  the  pledge  she  had  made  as  a  con- 
tinuing guaranty,  and  could  have  terminated  her  responsibility 
at  any  time  by  notice.  (Id.)  Whenever  she  should  have  done 
SiCKELS  —  Vol.  XXXVIII.        44 
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that,  the  liability  of  her  stock  would  have  been  that  of  a  specific 
guarantor  for  the  payment  of  the  very  demands  then  existing, 
and  she  would  then  have  had  a  right  that  they  be  not  changed 
or  extended  so  as  to  interfere  with  her  right  to  perform  and  be 
subrogated.  It  was  not  so  with  her  subsisting  guarantee,  made 
in  contemplation  of  the  course  of  dealing  that  was  had  under 
it,  and  to  which  she  is  to  be  taken  to  have  been  a  pre-assenting 
party. 

So  far  we  have  gone  upon  the  reading  only  of  the  instru- 
ment of  pledge  and  the  presumptions  arising  from  what  is 
found  in  it.  When  we  look  into  the  facts  as  they  existed  when 
the  parties  made  their  agreement,  and  construe  the  paper  by 
the  application  to  it  of  them,  our  interpretation  is  sustained. 
The  defendant  was  a  married  woman,  the  wife  of  the  debtor 
Hall.  He  had  some  connection  with  the  plaintiff  closer  than 
that  of  a  borrower  merely.  The  plaintiff  was  a  bank  of  loan 
and  discount.  It  was  located  in  an  interior  village.  Presimi- 
ably  its  capital  was  small  —  not  over  $200,000.  Hall  was 
liable  to  it  in  one  form  and  another  in  over  $72,000,  or  over 
one-third  its  presumed  capital.  His  credit  was  gone.  His 
means  were  not  enough  to  set  it  up  again.  He,  and  others  for 
whom  he  was  liable,  or  who  were  liable  for  him  to  the  plaintiff, 
were  on  the  verge  of  actual  insolvency  and  legal  bankruptcy. 
The  plaintiff  was  then  holding  debt  against  him,  for  which  it 
afterward  took,  as  collateral  security,  a  pledge  of  shares  of  its 
own  capital  stock.  Such  was  its  own  financial  state  that  that 
stock  on  sale  realized  but  forty  cents  on  the  dollar.  It  is  plain 
that  the  condition  of  the  bank  was  such  that  tlie  main  thought  of 
the  managers  of  it  must  have  been,  how  to  save  it  from  ruinous 
loss  by  Hall.  The  situation  was  such  as  is  often  knowti  to  the 
practical  or  judicial  observer,  and  so  is  the  remedy  that  is 
usually  sought  for  and  applied.  The  safety  of  the  large  ac- 
crued indebtedness  depended  upon  the  continuance  of  the 
debtor  in  business,  in  hope  of  his  future  success.  There  was 
no  thought  of  payment  immediately  or  soon.  The  practicable 
methods  were  to  give  time  on  his  debts;  to  give  him  continued 
and  regularly  recurring  support,  favor  and  lenity.     This  was 
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BO  doubtful  in  proepect  as  to  require  some  consideration  to 
move  the  creditor  thereto.  So  'much  of  the  ready  means  of 
the  creditor  was  already  in  the  indebtedness,  as  that  funds 
were  not  in  hand  for  an  actual  loan  of  money  on  new  obliga- 
tions, and  an  actual  payment  of  old  debts  with  that  loan, 
though  sufficient  security  had  been  off^^.  When,  in  such 
case,  the  debtor  is  found  furnishing  collateral  security  in 
pledges  of  property  by  relatives  or  friends,  or  guaranties  of 
personal  liability,  the  inference  is  not  strained,  it  is  ready,  that 
the  attempt  is  to  be  made  to  tide  the  debtor  over  his  embar- 
rassments, to  keep  his  head  above  water  until  times  shall  change, 
business  revive,  properties  enhance,  depreciated  assets  improve 
in  value  and  be  converted.  It  is  idle  to  suppose  that  in  such 
circumstances  the  plaintiff  and  Hall  were  about  to  start  a  new- 
formed  business  relation,  and  that  the  method,  unusual  in  such 
cases,  of  the  pledge  of  the  capital  stock  of  a  manufacturing 
corporation,  was  taken  for  the  safety  of  a  prospective  business. 
The  inference  is,  that  the  pledge  of  this  stock  was  sought  and 
obtained  as  a  partial  or  complete  reliance,  while  the  bank,  by 
renewals  and  extensions,  should  carry  along  the  indebtedness 
of  Hall.  It  is  plain,  then,  that  it  was  meant  by  Hall  and  the 
bank  as  a  security  for  his  indebtedness  then  existing,  and  that 
thereafter  to  arise,  in  whatever  form  the  demands  might  take, 
and  after  whatever  renewals,  extensions  and  changes.  Com- 
pare this  state  of  facts  with  the  terms  of  the  paper,  and  they 
join  to  support  such  a  presumption.  It  may  be,  that  the  de- 
fendant had  not  precise  knowledge  of  the  facts  as  they  then 
existed ;  yet  it  is  to  be  inferred  that  she  had  a  general  under- 
standing of  the  state  'of  afiEairs,  and  that  she  executed  the 
assignment  in  view  of  them.  The  answer  avers  that  the  in- 
stniment  was  got  from  her  by  unreal  pretenses.  The  testi- 
mony discloses  nothing  of  it.  Ko  findings  are  asked  to  that 
end.  And  it  is  to  be  presumed  that  the  assignment  was  ob- 
tained from  her  fairly,  and  in  view  of  the  condition  of  affairs 
then  existing.  She  is  bound,  therefore,  by  such  a  construction 
of  her  agreement  as  arises  fairly  from  the  circumstances  in 
which  it  was  used  by  her  authority. 
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It  is  well  to  say  that  we  have  given  consideratioii  to  the 
authorities  cited  for  the  defendant.  The  cases  cited  on  the 
first  question  we  have  considered  go  upon  the  language  used 
in  the  contracts  there,  and  upon  the  reasons  drawn  from  the 
state  of  facts  peculiar  to  them.  The  cases  cited  on  the  second 
question  are  based  upon  a  principle  not  denied,  that  a  gift  of 
time  to  a  principal  debtor  discharges  the  surety ;  but  it  will 
be  found  that  in  them  '^  new  arrangements,  not  contemplated 
at  the  time  of  entering  into  the  guaranties  by  any  of  the  par- 
ties, are  introduced ;  and  thus  the  state  of  circumstances 
altered  without  the  contemplation  and  without  the  consent  of 
one  of  the  parties."  In  these  cases  of  guaranties,  the  decision 
in  one  does  not  aid  greatly  in  the  disposition  of  another,  save 
as  some  principle  is  evolved  applicable  to  all  alike.  (See  per 
Story,  J.,  7  Peters,  aupra;  per  Park,  J.,  HcMrgreame  v. 
Smee,  6  Bing.  244 ;  Whit^a  Bank  V.  Myles,  73  N.  Y.  335.) 
We  have  not  gone  counter  to  any  principles  laid  down  for  the 
reading  of  unpcrspicuous  contracts,  and  those  are  the  principles 
that  apply  to  these  contracts  of  guaranty  as  well  as  to  others. 
{BeiUmi  v.  Freeborn,  63  N.  T.  383.)  We  have  felt  the  im- 
portance of  the  case.  We  state,  as  the  conclusion  of  our 
judgments,  that  the  courts  below  made  no  error. 

The  judgment  appealed  from  should  be  aflirmed. 

All  concur,  except  Danforth,  J.,  not  voting. 

Judgment  affirmed. 


Etnear  V"an   Gibssen,   Appellant,  etc.,  v.  Samuel  BRnx> 

FORD,  Bespondent. 

Where,  upon  application  for  letters  of  adminifltration  with  the  will  an- 
nexed, it  appears  that  there  are  no  assets,  or  the  presamption  arises 
from  lapse  of  time  tlxat  there  are  no  assets  of  the  testator  in  existence 
which  can  be  identified' and  reached  by  the  administrator,  and  there  is  no 
claim  in  respect  to  them  which  can  be  enforced,  and  no  other  reason  ap- 
pears, the  granting  of  letters  cannot  be  claimed  as  a  matter  of  right, 
and  the  application  may  be  properlj  refused. 
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B.  died  in  1663,  in  the  (now)  county  of  Albany,  leaving  a  will  of  real  and 
personal  estate.  By  tbe  will  her  children  and  grand-childien  were  nom- 
inated and  institnted  as  **  her  sole  and  aniversal  heirs ; "  no  person  was 
named  as  execntor.  On  application  to  the  surrogate  of  said  county  for 
letters  of  administration  with  the  will  annexed,  the  applicant  presented 
a  certificate  of  the  clerk  of  the  Court  of  Appeals  to  the  eflecf ,  that  upon 
examination  of  the  records,  ete.,  of  the  former  Court  of  Prerogatiyee  and 
Court  of  Probate,  he  was  unable  to  find  any  record  of  letters  of  adminis- 
tration on  the  estate  of  B.  The  oldest  of  these  courts  had  no  existence 
until  over  twenty  years  after  the  death  of  B.  Also,  a  certificate  of  the 
derk  of  Albany  county,  that  no  record  of  such  letters  could  be  found  in 
his  office.  Proof  was  given  of  conveyances  by  the  heirs  and  those  claim- 
ing to  represent  them,  of  real  estate  of  which  B.  died  seized.  A  family 
Bible  and  a  pair  of  ear-rings  were  produced  by  a  witness  who  testified  in 
substance,  that  her  mother  was  a  descendant  of  B. ;  that  the  articles 
produced  came  to  her  mother  from  a  son  of  R,  and  that  her  nnyther  told 
her  that  the  Bible  was  once  owned  by  B.  Held,  that  the  application 
was  properly  denied  ;  that  it  may  and  should  be  presumed  that  adminis- 
tration had  been  had  of  the  estate,  or  that  the  rights  and  interests  of  all 
the  parties  interested  had  been  satisfactorily  adjusted  between  them,  as 
when  the  testator  died  there  were  courts  in  the  New  Netherlands  (which 
embraced  what  is  now  the  dty  of  Albany)  having  probate  jurisdiction, 
which  jurisdiction  has  been  continued  from  that  time  down  in  those 
and  other  courts ;  that  the  certificates  produced  did  not  rebut  such  pre- 
sumption. Also,  that  as  the  evidence  tended  to  show  that  the  instituted 
heirs  accepted  the  inheritance,  having  executed  conveyances  of  the  real 
estate,  and  as  according  to  the  civil  law  then  in  force,  the  said  heirs  be- 
came, upon  such  acceptance,  absolutely  bound  to  pay  debts  and  perform 
the  directions  of  the  will,  after  the  lapse  of  two  centuries  the  surro- 
gate was  not  only  justified  in  dedding,  but  was  bound  to  dedde,  that 
the  will  had  been  executed,  and  that  there  were  no  goods,  etc.,  unadmin- 
istered. 

The  will  directed  that  the  "  four  first  bom  children  "  of  the  testator  "  shall 
divide  out  of  their  father's  property  the  sum  of  one  thousand  guilders, 
to  be  paid  by  them  out  of  the  proceeds  of  a  certain  farm  •  *  *  before 
any  other  division  takes  place.**  Held,  that  this  did  not  work  an  equi- 
table conversion  of  the  farm  from  real  estate  into  personalty ;  that  the 
distinction  in  the  English  law  between  the  descent  of  real  and  the  dis- 
tribution of  personal  estate,  upon  which  the  doctrine  of  equitable  con- 
version  was  founded,  did  not  exist  in  the  law  which  prevailed  in  New 
Netherlands  at  the  time  the  will  was  made ;  also,  that  the  effect  of  the 
provision  was  simply  to  create  a  charge  upon  the  land  in  the  hands  of 
the  devisees  ;  and  tliat  assuming  that  by  implication  a  power  and  duty 
was  imposed  on  the  "  universal  heirs "  to  sell,  this  power  would  not 
devolve  upon  an  administrator  with  the  will  annexed. 

(Argued  December  1, 1880;  decided  January  18, 1881.) 
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Appeal  from  jndgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  at  the  May  term,  1879,  affirming  an  order  of 
the-  surrogate  of  Albany  county,  denying  an  application  for 
letters  of  administration,  with  the  will  annexed,  of  the  goods, 
etc.,  of  Aniieke  Jantz  Bogardus,  deceased.  (Reported  below, 
18  Hun,  80.) 

The  facts  are  set  forth  sufficiently  in  the  opinion. 

c/.  e/.  Perry  for  appellant.  A  surrogate  cannot  determine 
the  question  of  limitation  and  lapse  of  time ;  nor  whether  it 
has  barred  the  remedy  to  recover  alleged  unadministered 
assets;  or  whether  the  proposed  administrator  with  the  will 
annexed  would  have  any  l^al  or  equitable  cause  of  action  for 
the  benefit  of  the  estate.  (Redfield's  Burr.  Pr.  151 ;  Pumr 
peUy  V.  Tmkhamy  23  Barb.  321.)  Section  22  of  2  Revised 
Statutes,  72,  gives  full  power  to  an  administrator  with  the  will 
annexed  to  do  and  act  as  an  executor  named,  and  such  power 
is  fully  supported  by  authorities.  {Dominick  v.  Michael^  4 
Sandf .  374 ;  Beehman  v.  Btmsary  23  N.  Y.  298.)  As  to  other 
property  besides  the  two  pieces  of  real  estate  specifically  men- 
tioned by  the  testatrix,  the  will  must  be  construed  as  a  whole, 
and  the  intent  derived  therefrom.  {Taylor  v.  Dodd  et  al.^  2 
T.  &  C.  88 ;  TJvwrmway  v*  Harmonj  4  Hun,  411 ;  Moncrief 
V.  lioas^  50  N.  Y.  431 ;  Hayes  v.  Gov/rley^  admir,^  3  T.  &  C. 
115.)  To  confer  jurisdiction  upon  a  surrogate  for  the  pur- 
pose of  letters  of  administration  with  the  will  annexed,  the 
value  of  property  is  merely  nominal,  and  prima  facie  evi- 
dence of  assets  is  sufficient.  {SuUivam,  v.  Fosdicky  10  Hun, 
173;  liitgan  v.  AUen  et  al,y  7  id.  537;  Tracy  v.  Tracy ^  15 
Barb.  503 ;  The  Roman  CadJidic  Church  v.  Wa^hter^  42  id. 
43 ;  Hill,  on  Trustees,  360.)  When  an  executor  or  administra- 
tor is  appointed,  his  powers  and  jurisdiction  relat-e  back  to  the 
time  of  the  death  of  the  deceased,  and  all  property  of  which 
he  had  possession,  or  which  rightly  belonged  to  his  estate  at 
that  time,  would  vest  in  the  executor  or  administrator.   {AUen 
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V.  Eigh/mie^  9  Hun,  201 ;  Vroome  v.  Van  Homey  10  Paige, 
649 ;  SuUwan  v.  Fasdick^  10  Hon,  173.) 

(Maries  T,  F,  Spoor  for  respondent.  The  petition  for  let- 
ters of  administration,  with  the  will  annexed,  mnst  show  sach 
a  state  of  facts  as  would  authorize  the  granting  of  letters  of 
administration  on  the  estate  of  the  deceased,  if  it  were  shown 
that  she  had  died  intestate.  (Dayton  on  Surrogates,  249 ;  3 
R.  S.  [5th  ed.]  158,  §  23 ;  5  N.  Y.  497.)  Prom  the  lapse  of 
time,  the  court  must  presume  that  what  ought  to  have  been 
done  in  the  carrying  out  of  the  will  of  the  testatrix  was  done, 
and  that  its  provisions  were  carried  out,  or  a  satisfactory  settle- 
ment of  the  estate  had  between  the  heirs.  (1  Col.  Doc  of 
New  York ;  t)aly's  ISistorical  Sketch  of  the  Judicial  Tribunals 
of  New  York,  prefixed  to  E.  D.  Smith's ;  MaMer  of  BricKe 
Ektate^  15  Abb.  Pr.  18, 21 ;  1  Laws  of  New  York  [Jones  & 
Varick's  ed.  ],  23 ;  2  id.  71.)  The  heirs  of  the  testatrix,  under 
the  Dutch  law  prevailing  in  the  province  of  New  Netherlands 
at  the  time  of  her  death,  were  her  executors.  (Daly's  Histori- 
cal Sketch,  pp.  26,  28 ;  MaM&r  of  Briok?s  Estate,  15  Abb.  Pr. 
17;  2  Domat's  Civil  Law  [Cushing's  ed.],  432,  §§  3330-3332; 
Grotius'  Dutch  Juris.  120,  §  7 ;  Van  Leeuwen's  Commentaries 
on  the  Roman-Dutch  Law,  pp.  243,  244,  §§  1,  3 ;  Translator's 
Preface  to  Van  Der  Linden's  Institutes ;  18  Hun,  80 ;  Daly's 
Historical  Sketch ;  1  E.  D.  Smith,  17,  26.)  The  doctrine  of 
equitable  conversion,  invoked  by  the  appellant  in  the  court  be- 
low, to  show  personal  property  remaining  unadministered,  as  a 
foundation  for  this  application,  does  not  apply.  (2  Ves.  184 ; 
26  Barb.  224 ;  7  N.  Y.  242 ;  Reed  v.  Reed,  12  Barb.  113 ; 
Mv/rray  v.  Murray,  2  Ch.  Sent.  23.) 

Andbews,  J.  The  appellant  claiming  to  be  a  descendant  (of 
the  seventh  generation)  of  Anneke  Jantz  Bogardus,  who  died 
in  the  village  of  Beverwyck  (within  the  present  city  and 
county  of  Albany),  on  or  about  the  19th  day  of  March,  1663, 
presented  his  petition  to  the  surrogate  of  the  county  of  Albany 
on  the  18th  day  of  July,  1877,  praying  that  letters  of  adminis* 
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tration,  with  the  will  annexed,  of  the  goods,  chattels  and  cred- 
its of  the  said  Anneke  Jantz  Bogardus,  left  anadministered, 
be  granted  to  the  petitioner.  The  petitioner  alleged  in  his 
petition  the  death  of  Anneke  Jantz  Bogardus,  leaving  a  will  of 
real  and  personal  estate,  executed  on  the  29th  day  of  January, 
1663,  a  copy  of  which  was  annexed  to  the  petition. 

By  her  will  the  testatrix  nominated  and  instituted  "  as  her 
sole  and  universal  heirs"  her  six  children  living,  and  two 
children  of  a  deceased  daughter,  "  representing  together  their 
mother's  place,"  and  gave  and  bequeathed  to  them  all  her 
real  estate,  chattels,  credits,  money,  gold  and  silver  (coined 
and  uncoined),  jewels,  clothes,  linen,  woolen,  household  furni- 
ture, and  all  property  whatsoever,  "to  be  disposed  of  after  her 
decease,  and  divided  by  them  in  equal  shares,  to  do  with  the 
same  at  their  own  will  and  pleasure,  without  any  hindrance 
whatsoever,"  subject,  however,  to  the  following  direction,  viz. : 
"  that  her  four  first  bom  children  shall  divide,  out  of  their 
father's  property,  the  sum  of  one  thousand  guilders,  to  be  paid 
to  them  out  of  the  proceeds  of  a  certain  farm,  situate  on  Man- 
hattan Island,  and  that,  before  any  other  division  takes  place;" 
that  Jan  Roelofson  shall  "receive  a  bed  and  milks  cow;" 
Jonas  and  Peter  Bogardus  a  house  and  lot  in  the  village  of 
Beverwyck,  besides  a  bed  and  milch  cow  each  ;  and  each  of  four 
grandchildren  (named)  a  silver  mug ;  "  all  the  above  donations 
to  be  provided  for  out  of  the  first  moneys  received,  and  after- 
ward the  remainder  of  the  property  to  be  divided  and  shared 
as  aforesaid." 

No  person  was  named  as  executor  in  the  will.  It  was 
allied  in  the  petition  that  of  the  goods,  etc.,  mentioned 
in  the  will,  there  yet  remain,  to  the  best  of  the  petitioner's 
knowledge  and  belief,  a  family  Bible  and  other  chattels  undi- 
vided, and  that  Anneke  Jantz  Bogardus  died  seized  and  poa. 
sessed  of  certain  goods  and  chattels  "  hereinbefore "  (in  the 
will)  "set  forth,"  together  with  other  personal  property  to  a 
large  amount,  and  a  large  amount  of  real  estate,  situate  in  the 
(now)  cities  of  New  York  and  Albany  and  elsewhere,  and  that 
no  administration  of  the  estate  of  the  decedent  has  ever  been 
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had.  Upon  the  presentation  of  the  petition,  the  sorrogate 
iflfiued  a  citation  to  the  persons  named  therein  as  next  of  kin 
of  the  testatrix,  and  npon  the  retnm  of  the  citation  the  respond- 
ent (also  claiming  to  be  a  descendant  of  the  testatrix,  of  the 
fifth  generation)  appeared  before  the  surrogate,  and  filed  objec- 
tions to  the  granting  of  the  petition,  and  the  surrogate  after- 
ward proceeded  to  hear  the  proofs  of  the  parties. 

The  death  of  Anneke  Jantz  Bogardns  at  Beverwyck  in  16d3 
was  admitted.  The  petitioner  offered  in  evidence  (1)  a  certi- 
fied copy  of  the  will  of  the  decedent,  certified  by  the  clerk  of 
Albany  coimty,  as  a  copy  of  the  original,  recorded  in  his  office 
"in  Notarial  Papers  1660-1676,  p.  296;"  (2)  A  certified  copy 
of  a  patent  granted  by  Governor  Nicolls,  March  27,  1667.  con- 
firming "  unto  ye  children  and  heirs  of  the  sd.  Anneke  Bo- 
gardus  in  their  possession  and  enjoyment  of  the  premises,"  a 
certain  parcel  of  land  "  on  the  island  Manhattans  toward  the 
North  river,"  containing  about  sixty-two  acres,  theretofore  (as 
reciied)  patented  to  Anneke  Jantz,  July  4,  1654,  by  "the 
Dutch  governor,  Peter  Stuyvesant;"  (3)  A  certified  copy  of 
a  similio*  patent  of  the  same  date,  confirming  the  title  of  the 
heirs  to  one  hundred  and  thirty  acres,  "  near  Mespat's  mills, 
upon  a  neck  of  land  commonly  called  Dominie's  Hook ; "  (4) 
A  certified  copy  of  a  similar  patent,  dated  July  10,  1667,  con- 
firming "  unto  ye  heirs  of  ye  said  Annette  Bogardus  "  a  lot 
"  lying  near  ye  fort  at  Albany ; "  (5)  A  certificate  of  the  clerk 
of  the  Court  of  Appeals,  certifying  that  upon  examination  of 
wills,  letters  of  administration  and  other  files  and  records  of 
the  former  Court  of  Prerogatives  and  Court  of  Probate,  he 
was  unable  to  find  any  record  of  letters  of  administration 
granted  upon  the  estate  of  Anncdse  Bogardus,  and  a  certificate 
by  the  derk  of  Albany  county,  that  no  record  of  such  letters 
could  be  found  in  his  office. 

The  respondent  offered  in  evidence,  (1)  a  bill  of  sale  (so 
called)  by  the  heirs  of  "  Annetian  Bogardus,"  dated  June  21, 
1663,  to  Dirk  Wesselse,  of  '^  their  late  mother's  "  house  and  lot 
in  Beverwyck,  for  one  thousand  guilders,  *^  payable  in  good 
merchantable  beaver  skins  at  eight  guilders  a  piece,"executed 
S1CKBL6  —  Vol.  XXXVIII.        45 
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by  three  of  the  children  of  the  testatrix  for  themselves,  "  and 
by  order  of  the  other  heirs,"  and  also  by  the  purchaser ;  (2)  a 
deed  to  Dirk  Wesselse  of  the  same  premises,  dated  July  27, 
1667,  purporting  to  be  executed  by  Peter  Bogardus  and  Jonas 
Bogardus  for  themselves,  and  as  attorneys  for  the  children  and 
heirs  of  their  mother,  which  deed  acknowledged  payment  in 
full  of  the  contract  of  June  21, 1663,  and  contains  a  covenant 
by  the  grantors  to  protect  the  title  of  the  grantee ; "  and  further, 
never  to  do  nor  suffer  any  thing  to  be  done  against  the  same, 
either  with  or  without  law,  in  any  manner,  on  pledge  of 
person  and  estate,  nothing  excepted,  subject  to  all  laws  and 
judges." 

In  addition  to  the  documentary  evidence  above  stated,  a 
family  Bible  and  a  pair  of  gold  ear-rings  were  produced  by  a 
witness  called  by  the  appellant,  who  testified  that  her  ancestors 
on  her  mother^s  side  were  named  Bogardus ;  that  the  family 
Bible  and  ear-rings  came  to  her  mother  from  her  ancestors ; 
that  the  Bible  came  down  to  her  mother  from  Peter  Bogardus, 
a  son  of  Anneke  Bogardus,  and  that  her  mother  said  the 
Bible  was  once  owned  by  Anneke  Jantz  Bogardus.  Upon 
these  proofs  the  case  was  submitted  to  the  surrogate,  who 
made  an  order  denying  the  appellant's  application,  and  on 
appeal  to  the  General  Tenn  the  order  was  affirmed,  aifd  from 
the  order  of  affirmance  this  appeal  is  taken. 

The  statute  (2  R.  S.  73,  §  23)  confers  upon  the  surrogate  of 
each  county  exclusive  jurisdiction  within  his  county  to  grant 
letters  of  administration  of  the  goods,  chattels  and  credits  of 
persons  dying  intestate,  in  cases  (among  others)  where  the  in- 
testate at  or  immediately  preceding  his  death  was  an  inhabit- 
ant of  the  county  of  such  surrogate,  and  provision  is  also 
made  for  granting  letters  of  administration  with  the  will 
annexed  in  the  cases  specified  in  2  R  S.  71,  §  14.  Tho 
cases  specified  in  section  14  do  not  seem  to  include  the 
case  where  no  executors  are  named  in  the  will,  but  it  was 
stated  by  Dueb,  J.,  in  Dommtck  v.  Michael  (4  Sandfl  415), 
that  the  power  of  the  surrogate  extended  to  such  a  case, 
and  this  jurisdiction  is  understood  to  have  been  generally 
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exercised  by  surrogates'  conrts.  But  the  power  to  issue  let. 
ters  of  administration  of  the  goods,  chattels  and  credits  of  a 
decedent  generally  presapposes  the  existence  of  assets  left  by 
the  decedent  to  be  administered,  and  that  administration  has 
not  already  been  had.  There  may  be  cases  where  letters  of  ad- 
ministration are  necessary  to  be  granted  for  other  purposes 
than  the  recovery  and  distribution  of  assets,  and  we  do  not 
intend  to  say  that  the  existence  of  assets  is  essential  to  the 
jurisdiction  of  the  surrogate  to  grant  letters  of  administra. 
tion.  But  when  it  appears  that  there  are  no  assets,  or  the 
presumption  arises  from  lapse  of  time  that  there  are  no  assets 
in  existence  which  can  be  identified  or  reached  by  an  adminis- 
trator, and  no  claim  in  respect  to  them. which  can  be  en- 
forced, and  no  other  reason  for  issuing  letters  appears,  the 
granting  of  letters  cannot,  we  think,  be  claimed  as  a  legal  right, 
and  the  application  therefor  may  be  properly  refused.  In  this 
case,  however  probable  it  may  be  that  Anneke  Jantz  left  per- 
sonal assets  at  her  death,  there  is  no  legal  proof  that  she  did 
so.  It  is  true  that  she  bequeathes  personal  property  by  her 
will,  but  the  recital  in  the  will  is  not  legal  evidence  of  the 
fact  that  she  owned  personal  property  at  her  death,  and  in 
respect  to  the  femily  Bible  and  ear-rings,  the  evidence  only  goes 
.to  the  extent  of  showing  a  tradition  in  the  family  that  these 
articles  were  once  owned  by  her,  but  the  tradition  is  equally 
consistent  with  the  supposition  that  she  disposed  of  them 
before  her  death,  as  that  she  had  them  at  that  time. 

It  is  claimed  that  the  provision  in  the  will  that  the  four  first 
bom  children  should  be  paid  one  thousand  guilders  out  of  the 
proceeds  of  the  farm  on  Manhattan  Island,  before  any  other 
dividend  is  made,  worked  an  equitable  conversion  of  the  farm 
from  real  estate  into  personalty,  and  upon  this  fiction  of  coiui» 
of  equity,  counsel  bases  an  argument  that  the  farm  is  to  be 
treated  as  personal  assets  left  by  the  testatrix.  There  are  sev- 
eral answers  to  this  claim.  The  doctrine  of  equitable  con- 
version  is  a  doctrine  of  English  equity  law,  and  was  not  gen- 
erally acted  upon  or  recognized  by  the  English  courts  until 
about  the  time  of  Charles  II.  (Leigh  &  Dalzell  on  Eq.  Con.  p.  2.) 


356  Van  Qibssek  v.  BridofOrd.  [Jan., 

Opinion  of  the  Coort,  per  Aiydbrwb,  J. 


The  doctrine  grew  up  in.part  at  least  in  consequence  of  the  differ- 
ence in  the  roles  of  the  English  law,  governing  the  descent  of 
real,  and  the  distribution  of  personal  property,  a  distinction 
which  did  not  exist  in  the  Boman-Dutch  law  which  prevailed 
in  the  New  Netherlands  at  the  time  the  will  in  question  was 
made.  But  the  effect  of  the  direction  in  the  will  that  the  four 
children  mentioned  should  be  paid  a  thousand  guilders  out  of 
the  proceeds  of  the  Manhattan  farm  was  simply,  we  think,  to 
create  a  charge  on  the  land  in  the  hands  of  the  devisees  to  be 
enforced  under  our  system  by  an  action  by  the  beneficiaries,  or 
their  representatives.  There  was  no  executor  named  in  the 
will,  and  no  express  power  was  conferred  upon  any  one  to  sell 
the  land  to  pay  the  four  children  named,  the  one  thousand 
guilders.  But  assuming  that  hy  implication  a  power  and  duty 
was  imposed  on  the  ^^  universal  heirs  "  to  sell  the  Manhattan  farm 
to  pay  the  charge,  this  power  would  not  devolve  upon  an  ad- 
ministrator with  the  will  annexed,  according  to  the  authorities, 
and  there  is,  therefore,  no  reason  founded  upon  this  provision  of 
the  will  for  granting  letters  of  administration.  {Conkliny, 
EgerUyn^s  Admr.,  21  Wend.  430 ;  S.  C,  25  id.  224 ;  Stxyme  v. 
Philips,  27  N.  Y.  857  ;  Dominiok  v.  Michad,  4  Sandf.  374. 
1  Rev.  Stat.  734,  §  1.) 

But  we  think  the  order  of  the  surrogate  should  be  sus- 
tained for  another  reason,  viz. :  That  it  may  and  should  be 
presumed  that  administration  had  been  had  of  the  estate  of 
Annekc  Jantz,  and  the  estate  settled  in  the  courts  of  the  time, 
or  in  the  alternative  that  the  rights  and  interests  of  all  the 
parties  interested  were  satisfactorily  adjusted  between  them- 
selves. 

When  the  testatrix  died  there  were  courts  in  the  New  Nether- 
lands (which  embraced  the  present  city  of  Albany),  having  pro- 
bate jurisdiction,  and  jurisdiction  to  settle  the  estates  of  deced- 
ents. And  after  1664,  when  the  New  Netherlands  came  under 
the  power  of  England,  the  existing  courts  were  continued  or 
other  courts  with  similar  jurisdiction  were  instituted,  and  later 
and  subsequent  to  1686,  the  prerogative  court,  having  probate 
jurisdiction  in  the  colony  of  New  York,  was  established,  which 
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continued  until  1778,  when  it  wajB  abolished  and  the  court  of 
probates  instituted  in  its  stead,  and  in  1787,  probate  jurisdiction 
of  wills  and  of  administration  of  estates  of  decedents  was  taken 
away  from  the  court  of  probates  and  given  to  the  surrogates 
of  the  different  counties,  where  it  has  since  remained.  The 
history  of  these  various  courts  will  be  found  in  the  very  learned 
and  valuable  monograph  of  Chief  Justice  Dalt,  of  the  Kew 
Tor]^  Gonmion  Pleas,  prefixed  to  Ist  E.  D.  Smith's  Reports. 
Most  of  the  records  of  these  early  courts  of  two  centuries  ago  are 
destroyed  or  cannot  be  found,  and  doubtless  the  proceedings 
were  often  quite  informal.  But  (if  necessary)  it  ought  to  be 
assumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
parties  interested  in  the  estate  of  Anneke  Jantz,  resorted 
to  the  courts  for  the  settlement  of  what  is  claimed  to  have 
been  the  large  estate  of  their  ancestor,  and  that  their  rights 
were  duly  adjusted  therein.  The  fact  that  no  record  can  be 
found  in  the  office  of  the  clerk  of  this  court  of  letters  of 
administration  granted  by  the  prerogative,  or  the  probate 
courts  (the  earliest  of  which  had  no  existence  until  more 
than  twenty  years  after  the  death  of  Anneke  Jantz),  do  not 
rebut  the  presumption  that  the  estate  was  settled  by  proper 
judicial  proceedings,  and  no  reason  is  shown  for  supposing 
that  the  early  records  of  administration  would  be  found  in  the 
clerk's  office  of  Albany  county. 

Again,  the  documentary  evidence  tends  to  show  that  the  m^i- 
luted  heirs  accepted  tlie  inheritance.  They  entered  into 
the  contract  with  Dirk  Wesselse,  a  few  months  after  their 
mother's  death,  and  conveyed  in  pursuance  thereof  in  1667. 
In  1667  they  (as  must  be  presumed)  procured  and  accepted 
confirmations  to  them  jointly  of  their  mother's  title  to  the 
lands  owned  by  her,  including  the  farm  on  Manhattan  Island. 
According  to  the  civil  law  the  universal  OTW^i^Udh&a  (who 
was  the  general  heir  a^ppointed  by  the  will  of  a  testator)  be- 
comes, upon  acceptance  of  the  inheritance,  absolutely  bound  to 
discharge  the  debts  of  the  testator  and  to  pay  the  legacies,  and 
perform  the  directions  of  the  will.  He  is  both  heir  and  execu- 
tor.   (Domat's  Civil  Law  [Gush,  ed.],  §§  2462,  2470,  2595, 
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3649;  Van  Leeuwen's  Commentaries  on  the  Roman-Dutch 
Law,  B.  3,  chap.  10,  §  3 ;  Inst  p.  2,  tit.  10,  §  10.)  The  heirs 
of  Anneke  Jantz  were,  therefore,  bound  to  pay  all  the  legacies 
given  by  her  will,  and  after  the  lapse  of  two  hundred  years, 
and  in  view  of  the  fact  that  the  legatees  had  an  interest  in 
having  this  duty  discharged,  the  surrogate  was,  we  think,  not 
only  justified  in  deciding,  but  in  the  exercise  of  a  Mr  judg- 
ment was  bound  to  decide  that  the  will  had  been  executed, 
and  that  there  were  no  goods,  chattels  or  credits  of  Anneke 
Jantz  unadministered. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Simon  GurrKRMAN  et  al.,  Respondents,  v.  The  Livebpool,  New 
YoBK  AjfD  Philadelphia.  Steamship  Co.,  Appellant. 

It  is  not  the  province  of  a  witness,  testifying  as  an  expert,  to  draw  infer- 
ences from  the  evidence  of  otlier  witnesses,  unless  the  facts  testified  to 
are  clear  and  uncontroverted,  or  to  take  into  consideration  sach  facts  aa 
hq  can  recollect  that  have  been  testified  to  and  thus  form  an  opinion, 
but  he  should  have  full  information  of  the  ascertained  or  supposed  state 
of  facts  up>on  which  his  opinion  is  based. 

Where  the  facts  are  controverted  or  are  not  entirely  clear  a  hjx>othetical 
question  maj  be  put,  based  upon  the  facts  claimed  to  have  been  proved. 

In  an  action  against  a  common  carrier  by  sea  to  recover  damages  for  in- 
juries to  the  freight  by  a  collision  with  a  collier,  after  a  protest  or 
statement  as  to  the  circumstances  attending  the  injury  and  the  manage- 
ment of  the  vessel  had  been  given  in  evidence,  and  after  witnesses  had 
testified  in  reference  thereto,  there  being  a  discrepancy  between  the  pro- 
test and  some  of  the  testimony  and  the  evidence  covering  a  g^reat  variety 
of  facts,  a  witness  called  as  an  expert  by  plaintiff,  after  having  testified 
that  he  had  heard  the  testimony  read  to  the  jury  the  previous  day,  and 
the  protest  and  had  heard  the  testimony  of  one  or  two  of  the  wit- 
nesses and  the  circumstances  as  detailed  by  them,  was  asked  "under 
the  circumstances  detailed  by  these  witnesses  and  in  the  protest/'  and 
under  certain  circumstances  which  were  specified,  "  what  in  your  opinion 
should  have  been  done  by  the  persons  in  charge  of  the  steamahip?" 
ITM,  incompetent. 
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Under  the  English  statutes  in  relation  to  oompalsorj  pilotage  in  the  port 
of  Liyerpool  an  owner  of  a  vessel  is  not  relieyed  from  liability  for  dam- 
age to  freight  nnless  a  pilot  was  in  charge  onder  the  act,  and  waa 
actoallj  and  necessarily  engaged  in  the  discharge  of  his  duty. 

Where,  therefore,  a  vessel  had  left  its  dock  at  Liverpool  in  charge  of  a 
pilot  and  aQchored  in  the  river  Mersey  to  finish  loading  and  to  receive 
coal  for  a  voyage  to  New  York,  and  while  at  anchor  an  aoddent  oc- 
curred causing  the  loss,  held,  that  the  owner  waa  not  excused  froin 
liability  by  said  statutes. 

The  goods  damaged  were  sold  at  public  auction.  SM^  that  evidence 
of  the  prices  brought  was  competent  as  tending  to  show  value,  and 
upon  the  question  of  damages. 

(Argued  December  8, 1880 ;  decided  January  18, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Conrt 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  3,  18Y9,  affirming  a 
judgment  in  favor  of  plaintifEs,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  defendant's  negligence  to  certain  goods  of  the 
plaintiffs  which  were  shipped  on  board  defendant's  steamship, 
the  City  of  Baltimore,  at  Liverpool  for  New  York. 

On  December  25,  1865,  the  veuBsel  left  its  dock,  at  Liver- 
pool, in  charge  of  a  pilot,  according  to  the  usual  custom,  the 
water  not  being  sufficient  to  allow  the  loading  to  be  finished 
at  the  dock,  to  finish  loading  and  coaling  in  the  river  Mersey. 

After  the  arrival  of  the  steamship  at  the  city  of  New  York, 
her  master,  officers  and  crew  joined  in  making  the  following 
protest  or  statement : 

• 

"  That  on  December  25,  at  4:30  p.  m.,  came  to  anchor  with 
seventy-five  fathoms  chain  off  the  landing  stage,  according  to 
the  usual  custom  of  the  port  in  like  cases ;  weather  cloudy, 
wind  strong ;  at  5  f.  m.  a  steam  collier,  with  about  seven 
hundred  tons  of  coal  on  board,  came  alongside ;  at  7  p.  m. 
commenced  coaling,  collier  secured  alongside;  at  8  p.  m., 
wind  blowing  very  heavy  in  squalls  and  tide  running  veiy 
strong,  which  raised  a  nasty  cross  sea,  found  the  vessel  drag- 
ging ;  veered  out  to  ninety-five  fathoms,  but  she  did  not  come 
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up  till  off  EgremoBt,  a  mile  or  more  distant  —  the  collier 
alongside,  all  the  time  working  against  and  chafing  our  sides ; 
midnight,  strong  winds  and  cloudy. 

"December  26th,  the  wind  continued  strong  throughout 
the  night,  collier  still  alongside ;  6  a.  h.,  wind  shifted  to  the 
northward ;  the  custoni,  while  in  the  river,  is  to  try  the  pumps 
at  8  p.  M.  and  8  a.  m.  ;  this  morning,  at  8  a.  m.,  the  carpenter, 
as  usual,  reported  the  vessel  tight;  at  10  a.  m.  the  second 
ofScer,  observing  the  vessel  a  little  more  by  the  head  than 
usual,  ordered  the  carpenter  to  sound  the  pumps;  suddenly 
discovered  six  feet  water  in  the  fore  compartment ;  he  imme- 
diately reported  to  the  chief  officer  and  pilot ;  the  chief  officer 
immediately  sounded  the  pumps  again,  and  found  an  increase 
of  water ;  instantly  looked  at  the  sluices  which  connect  com- 
partment with  compartment ;  they  were  all  shut  down,  and  in 
the  same  moment  he  ordered  all  the  pumps  to  be  worked ;  in 
ten  minutes  after  sounding  again  both  the  fore  and  main  com- 
partments, found  the  water  gaining  rapidly ;  second  engineer 
soon  after  reported  that  the  water  was  reaching  the  stoke-hole 
plates ;  the  master  was  on  shore  attending  to  the  business  of 
the  ship,  and  a  messenger  was  sent  for  him ;  all  hands  at  the 
pumps  who  could  be  spared  except  those  searching  for  the 
leak;  in  about  twenty  minutes  the  ship  had  settled  about 
eighteen  inches  by  the  bow;  consulted  the  pilot,  and  we 
deemed  the  only  course  left  was  to  beach  the  ship,  for  the  leak 
could  not  be  found ;  for  this  purpose,  ordered  the  collier  to 
cast  off,  which  she  did ;  soon  after  one  of  the  searchers  discov- 
ered the  leak  in  the  main  orlop  deck,  immediately  in  the  wake 
of  where  the  collier  was  moored ;  the  chief  officer  rushed  below 
and  saw  a  large  volume  of  water  streaming  through  a  dead- 
light ;  after  much  exertion,  and  with  the  assistance  of  those  he 
called  to  his  aid,  succeeded  in  closing  the  inner  port,  which  is 
made  of  glass,  and  the  leak  stopped ;  then  we  gave  up  the  idea 
of  beaching  the  ship,  »  *  *  When  we  had  time  to 
look  around,  discovered  the  iron  bolt  that  secured  the  outside 
and  dead-light  was  broken  and  fell  inside ;  the  dead-light  was 
gone,  supposed  to  have  fallen  into  the  river;  inboard,  nothing 
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by  any  possibility  could  have  broken  the  bolt,  for  it  was  well 
guarded  from  any  thing  reaching  or  injuring  it ;  we  believe 
the  cause  of  the  damage  to  have  been  occasioned  by  the  collier 
in  the  cross  sea  while  we  were  dragging  or  afterward  striking 
against  the  dead-light  violently,  and  the  leak." 

The  goods  in  question  were  damaged  by  the  water  which 
flowed  tiirough  the  broken  dead-light. 

• 

Upon  the  trial  this  protest  was  read  in  evidence  on  the  part 
of  plaintiffs.  Witnesses  were  also  called  who  testified  to  the 
circumstances  of  the  accident  and  injury,  their  statements  of 
the  facts  differing  in  a  number  of  particulars  from  those  con- 
tained in  the  statements.  The  further  facts  material  to  the 
questions  discussed  are  set  forth  in  the  opinion. 

A.  e/.  Vcmderpoel  for  appellant.  Under  the  complaint  it 
was  part  of  the  plaintiffs'  duty  to  give  the  proof  of  negligence; 
it  cannot  be  presumed  from  the  fact  that  an  accident  happened. 
(1  Saunders  on  PL  and  Ev.  692;  Brothergan  v.  Wbod^  3 
IBrod.  &  Bing.  58 ;  Max  v.  Roberts^  12  East,  89  ;  Moriarty  v. 
HamderCa  Exfjpress  Co.;  1  Df^ly,  227 ;  Ilerajield  v.  Adcmis^  19 
Barb.  577 ;  Clark  v.  Barnwell^  12  How.  [U.  S.]  272 ;  Damson 
V.  Burnam^  L.  R.,  4  C.  P.  117 ;  Bostnmck  v.  Bolt,  cfe  Ohio 
R.  R,  Co.,  55  Barb.  137;  Muddle  v.  Stride,  9  C.  P.  380; 
Howa/rd  v.  Lindsay,  L.  E.,  6  P.  C.  338 ;  Lauree  v.  Douglass, 
15  M.  &  W.  646 ;  Lamb  v.  Camden  <&  Amhay  R.  R.  Co.,  46 
N.  Y.  271 ;  The  Ducro,  3  Ad.  &  E.  393.)  The  court  erred  in  al- 
lowing the  questions  put  to  the  experts.  {Tracy  Peerage  Case, 
10  Clark  &  Finn.  191 ;  Seymour  v.  Reynolds,  77  N.  Y.  178 ; 
McCdUuw,  V.  Seward,  62  id.  316  ;  Reynolds  v.  Robinson,  id. 
589,  595 ;  People  v.  Lake,  12  id.  358 ;  Carpenter  v.  Beale,  2 

'  Lans.  206 ;  The  Clement,  2  Curtis'  C.  C.  363 ;  SHXs  v.  Br(mn, 

9  Car.  &  P.  601;  Ann  cfe  Mary,  2  W.  Eob.  195;   Z7.  S.  v. 

McOlue,  1  Curtis,  1 ;  Rex  v.  Searle,  1  M.  &  Rob.  75 ;  Rex  v. 

Wright,  6  R.  &  R.  C.  C.  456 ;  Comm^onmeaUh  v.  Rogers^  7 

.  Mete.  500 ;  Freemam,  v.  Lanjorence,  43  N.  Y.  Supr.  288 ; 
DoUz  V.  Morris,  10  Hun,  201 ;  Crofut  v.  Brooklyn  Ferry  Co., 
SicKELs  — Vol.  XXXVHI.        46 
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36  Barb.  201 ;  Taylor  v.  Monnoty  4  Duer,  116 ;  Hoard  v. 
Pecky  56  Barb.  202 ;  Fecple  v.  ThursUmy  2  Park.  Cr.  49 ; 
Moore  v.  Westervdt,  27  N.  Y.  234 ;  Price  v.  Rartshom,^  44 
id.  94 ;  Wahh  v.  Wash.  Marme  Ins.  Co,^  32  id.  427 ;  Cincm- 
nati  Ins,  Co.  v.  May^  20  Ohio,  211,  223 ;  Carpenter  v.  Eastern, 
Tramp.  Co.,  71  N.  Y.  574-579 ;  O'Eagwa  v.  DUlon,  N.  Y. 
Ct.  App.,  19  Alb.  L.  J.  177.)  This  is  not  a  case  in  which  the 
opinion  of  experts  not  present  and  witnesses  to  the  occurrence 
was  competent.  (e/<2f.  Ins.  Co.  v.  Cothealy  7  Wend.  72; 
Mo(yre  v.  Westervelty  27  N.  Y.  234 ;  Walsh  v.  Wash.  Marine 
Ins.  Co.y  32  id.  427 ;  ScherTnerhom  v.  Tyler,  11  Hun,  549 ; 
Frazer  v.  Tupper,  29  Vt.  409,  411 ;  Holla/ad  v.  Ca/mmet,  5 
La.  Ann.  705 ;  Nowell  v.  Wright,  3  Allen,  166 ;  Mihoa/ukee 
<&  St.  Paul  P.  R.  Co.,  94  U.  S.  469 ;  SvoaHwout  v.  N.  T.  C 
<&  R.  R.  R.  R.  Co.,  7  Hun,  571 ;  Rophms  v.  Ind.  <&  St.  L. 
R.  R.,  78  m.  32  ;  Chicago  v.  McGvoen,  id.  347;  Murphy  v. 
N.  T.  C.  R.  R.  Co.,  66  Barb.  125.)  The  court  erred  in  ex- 
eluding  the  evidence  tliat  the  owners  of  the  ship  were 
compelled  to  have  on  board  a  pilot  who  had  entire  charge  of 
the  ship,  that  the  officei*8  and  crew  were  compelled  to  obey 
his  orders  relative  to  tlie  management  of  the  ship,  and  that  by 
the  law  of  England  in  cases  in  which  pilotage  is  compulsory, 
the  owners  are  exempt  from  liability  for  accidents  occasioned 
by  the  negligent  management  of  the  ship  during  that  period. 
{Shvla/r  v.  Uud.  R.  R.  R.  Co.,  38  Barb.  653 ;  Brown  v.  EUioU, 
4  Daly,  329 ;  Oreenfidd  v.  Mass.  Mut.  L.  Ins.  Co.,  47  N.  Y. 
430 ;  Evans  v.  Williaffns,  60  Barb.  346 ;  Andreses  v.  Bond,  16 
id.  633 ;  Sehermerhom  v.  Van  AUen,  18  id.  29 ;  Dunfbrd  v. 
Chattels,  12  M.  &  W.  529 ;  Roscoe's  Digest,  662 ;  Fmemer 
V.  LiUle^  6  Bing.  N.  C.  688 ;  Hart  v.  Cr(ywley,  12  Ad.  & 
Ell.  878 ;  Wolfv.  Beard,  8  Car.  &  P.  373 ;  Lucy  v.  Ingram, 
6  M.  ife  W.  302 ;  Gen.  Steam  Nav.  Co.  v.  Brit^h  ami  Cdonial 
Steojn  Nan).  Co.,  L.  E.,  4  Ex.  238 ;  MitchsU  v.  CrassweUer, 
13  C.  B.  237 ;  Gm.  Steam  Nav.  v.  GuiUon,  11  K  &  W. 
877.) 

M.  W.  Devine  for  respondents.    A  clear  case  of  negligence, 
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directlj  contributing  to  and  causing  the  loss,  being  made  out 
against  defendant  and  its  servants,  it  should  be  held  lia-  * 
ble  for  the  consequences.  (Angell  on  Carriers  [ith  ed.],  §§ 
166, 167,  168 ;  Story  on  Bailments,  §§  512  [«],  617,  518,  3 
Kent  [10th  ed.],  marg.  p.  217,  and  note  1 ;  Abbott  on  Ship- 
ping, 384,  and  note ;  McArihur  v.  Sea/rs^  21  Wend.  190,  196, 
200 ;  Michaels  v.  N,  T.  C.  B.  B.  Co.,  30  N.  Y.  56;  Reed 
V.  Spauldmg,  id.  630 ;  Lcmih  v.  Camden  cfe  Amnhoy  R.  R.  Co., 
46  id.  271.)  The  evidence  was  such  as  to  make  it  the  duty  of 
the  court  to  submit  the  question  of  negligence  to  the  jury. 
{Lamb  v.  Camdm  <&  AmhayR.  R.  Cb.,  46  K  Y.  271 ;  The  J. 
Russell  Ma/tiuf.  Co.  v.  New  Ha/oen  R.  R.  Co.,  60  id.  121.) 
This  court  has  jurisdiction  of  the  action,  and  that  jurisdiction 
is  not  affected  by  the  act  of  Congress,  passed  March  3,  1851. 
{DoiLga/rCs  AdrrUx  v.  Chamvplam,  Tra/ns.  Co.,  56  N.  Y.  1 ; 
KnowUon  v.  Providence  dk  -ZT.  Y.  8.  Co.,  53  id.  76 ;  Leon  v. 
Galceran,  11  Wall.  185,  188;  Norwich  Co.  v.  Wright,  13  id. 
104 ;  Conklin's  Treatise,  271,  note  [a],  [3d  ed.],  2  Gallison, 
476,  note  3 ;  Percvoal  v.  Ilickey,  18  Johns.  257,  291.)  The 
evidence  of  the  nautical  experts  was  properly  admitted. 
{Transp.  Line  v.  Hope,  95  Otto  [U.  S.]  297;  Moore  v. 
Westervdt,  9  Bosw.  558  ;  Walsh  v.  Washington  Ma/rine  Ins, 
Co.,  3  Kobt.  202 ;  Walsh  v.  Washington  Ma/rine  Ins.  Co., 
32  N.  Y.  427 ;  Price  v.  Ha/rtshcn^,  44  id.  94 ;  S.  C,  44  Barb. 
655 ;  Jackson,  etc.,  Eafrs  v.N.  T.  C.  R.  R.  Co.,  2  Ct.  &  C. 
653 ;  Plaice  v.  Powdl,  3  Comst.  322 ;  Malton  v.  Neshitt,  1 
Carr.  &  Payne,  70 ;  11  Eng.  Com.  Law,  318 ;  Fenwick  v.  Bell, 
1  Carr.  &  Kir.  312 ;  47  Eng.  Com.  Law,  311 ;  Sills  v. 
Brown,  9  Carr.  &  Payne,  601 ;  38  Eng.  Com.  Law,  245 ; 
Thornton  v.  The  Royal  Exchange  Assv/rance  Co.,  Peake's 
Nisi  Prius,  37 ;  Bechwith  v.  Sydebotham,  1  Camp.  N.  P. 
116 ;  1  Greenleaf ,  493.)  The  questions  put  to  the  experts  were 
correct  in  form.  {Merritt  v.  Sea/mam,,  6  Barb.  330 ;  Ingraham 
v.  Baldwin,  12  id.  9  ;  5  Seld.  45  ;  Briggs  v.  Smith,  20  Barb. 
409 ;  Schermerhom  v.  Chregg,  55  N.  Y.  670 ;  Stokes  v.  John- 
son, 67  id.  673  ;  McNaghten's  Case,  10  Clark  &  Finnelly,  211 ; 
Wharton  on  Ev.,  §  452 ;  Fen/wick  v.  Bell,  1  Carr.  &  Kir.  312; 
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Bechunth  v.  Sydebotham^  1  Camp.  N.  P.  176 ;  Thornton  v. 
•  Royal  Ex.  A&9ur.  Co,^  Peake's  N.  P.  87 ;  SUU  v.  Brovm^  9 
C.  &.P.  601;  Caarpmt&r  Y.  East&m  Tra/nap.  Co.j  71  N.  Y. 
374.)  The  rule  as  to  the  measure  of  damages  was 
correctly  stated  by  tlie  court  to  the  jury.  (Sedg- 
wick on  the  Measure  of  Damages  [6th  ed.],  356,  margi- 
nal ;  Sturges  v.  BisseU,  46  N.  Y.  462 ;  Black  v.  Camden  dk 
Arnhay  R.  R.  Co.^  45  Barb.  40 ;  Sherma/n  v,  J7.  R.  R,  Co., 
64  N.  Y.  254;  Ward  v.  J/^.  T.  C.R.R.  Co.,  A7  id.  2d  ]  Zinn 
V.  W.  J.  Stbt.  Co.,  49  id.  443 ;  CampbeU  v.  W<yrdwortJi,  20  id. 
499 ;  Meffuiud  v.  Peck,  2  Hilt.  137 ;  Crounse  v.  Fitch,  1  Abb. 
Ct.  App.  Dec.  475  ;  GiU  v.  McNamee,  42  N.  Y.  44 ;  WeUa  v. 
Kdsey,  37  id.  143 ;  ParroU  v.  Knickerbocker  Ice  Co.;  46  id. 
361*;  WeUe  v.  BuOer,  3  J.  4&  S.  1 ;  affirmed,  61  N.  Y.  245 ; 
Jaeger  v.  Kelly,  44  How.  Pr.  122 ;  Allen  v.  Fox,  61 
N.  Y.  562 ;  Scherwin  v.  McKie^  id.  180  ;  Richmond  v.  Bronr 
son,  5  Den.  55 ;  Propeller  Mai^y  Va/ughan  v.  SteoArnhoat  Tele- 
graph, 2  Benedict,  47 ;  Dana  v.  Fiedler,  2  Kern.  40 ;  An- 
drewa  v.  Duron,  18  N.  Y.  496 ;  Parrott  v.  Kmckerbocker  Ice 
Co.,  46  id.  361.)  The  evidence  in  reference  to  compulsory 
pilotage,  sought  to  be  introduced  by  the  defendant,  was  prop- 
erly excluded.  (Code  of  Procedure,  §§  149,  150,  subd.  2 ;  Mo- 
Kyring  v.  BvU,  16  N.  Y.  297 ;  Bogardus  v.  Trinity  Church, 
4  Paige,  197 ;  affirmed,  15  Wend.  Ill ;  Bailey  v.  Johnson,  1 
Daly,  61 ;  Rodrigues  v.  Ndhuish,  10  Exch.  110 ;  24  L.  J. 
Exch.  26 ;  The  Wobum  Abbey,  38  L.  J.  Adm.  28 ;  The  Maria, 
1  Wm.  Eob.  105 ;  AUy.-Gen.  v.  Case,  8  Price,  302.) 

MiLLKB,  J.  Upon  the  trial  of  this  action  the  plaintifiEs  called 
several  witnesses  and  examined  them  as  experts,  and  several 
questions  were  put  calling  for  their  opinion  in  reference  to  the 
management  of  the  ship  by  the  persons  who,  it  was  claimed 
by  the  plaintiS,  had  charge  and  control  of  the  same  at  the  time 
when  she  lay  at  anchor,  and  the  injury  was  done  by  the  col- 
lision with  the  collier.  One  Briggs  was  called  by  the  plaintifiEs 
as  a  witness,  and  after  stating  that  he  had  followed  the  sea  for 
many  years  and  commanded  vessels  running  between  iNew 
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York  and  Liverpool,  testified  that  he  was  acquainted  with  the 
harbor  and  anchorage  of  Liverpool,  and  that  he  knew  how 
steamships  were  coaled  while  at  anchor  in  that  harbor,  and 
that  he  had  heard  the  testimony  read  to  the  jury  on  the  pre- 
vious day,  and  the  protest^  and  the  testimony  of  one  or  two 
of  the  witnesses,  and  the  circumstances  as  detailed  by  them,  and 
was  then  asked  :*^' Under  the  circumstances  detailed  by  these 
witnesses  and  in  the  protest,  and  when  a  steamship  with  a  collier 
alongside  of  her,  begins  to  drag,  with  the  wind  blowing  heavily 
in  squalls  from  the  south-west,  and  the  collier  working  and 
chafing  against  the  steamship's  sides,  what,  in  your  opinion, 
should  have  been  done  by  the  persons  in  charge  of  the  steam- 
ship?"  The  evidence  was  objected  to  by  defendant's  counsel, 
on  the  ground,  first,  as  to  the  general  statement  '^  under  the 
circumstances  detailed  by  the  witnesses  and  the  protest,"  and 
secondly,  the  question  is  irrelevant  and  incompetent,  and  not  a 
proper  question  for  an  expert.  The  objection  was  overruled 
by  the  court,  and  an  exception  taken  by  defendant's  counsel  to 
such  ruling  and  decision.  The  question  put  called  for  the 
opinion  of  the  witness,  and  allowed  him  to  say  what,  under 
the  circumstances,  should  have  been  done.  In  order  properly 
to  form  an  opinion,  the  witness  should  have  had  full  informa- 
tion as  to  the  ascertained  or  supposed  state  of  facts  upon  which 
his  opinion  is  based ;  and  he  could  not  be  called  upon  to  deter- 
mine the  truth  of  the  facts  sworn  to  before  giving  such  opin- 
ion. Nor  could  the  witness  be  called  upon  to  testify  unless  a 
clear  state  of  facts  appeared ;  and  it  is  not  his  province  to  draw 
inferences  from  the  evidence  of  other  witnesses,  or  to  take  in 
such  facts  as  he  can  recollect,  and  thus  form  an  opinion. 
{Reynolds  v.  Robinson^  64  N.  Y.  589 ;  MoCcUum  v.  Sewa/rd^ 
62  id.  816;  Ths  Arm,  &  Mem/,  2  W.  Rob.  Adm.  195  ;  The 
Clementy  2  Curtis'  C  C.  363.  See,  also.  Carpenter  v.  K  Trans. 
Co,,  71  N.  Y.  579 ;  Cm.  Mut.  Ins.  Co.  v.  May,  20  Ohio,  211.) 
When  the  facts  are  controverted  or  are  not  entirely  clear,  a 
hypothetical  question  may  be  put,  based  upon  the  facts  claimed 
to  have  been  proved  by  the  evidence.  {Freema/n  v.  La/uorenoe, 
11  J.  &  8.  288;  Ddz  v.  Jtfbrm,  10  Hun,  201;  U.  S.  v.  Mo- 
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Gluey  1  Ourtis'  C.  C.  1,  9,  10;  Soard  v.  Feok,  56  Barb.  202.) 
A  different  rule  was  laid  down  at  nisi  prius  in  Fentoick  v. 
Bell  (1  Carr.  &  K.  312) ;  but  this  is  in  conflict  with  SUls  v. 
Brown  (9  C^rr.  &  P.  601),  and  a  contrary  rule  is  sustained  by 
other  cases,  some  of  which  are  already  cited.  Whatever  may 
be  the  rule  elsewhere,  the  decisions  of  this  State  to  which  we 
have  referred  are  adverse  to  the  doctrine  contended  for.  In 
the  case  of  Trcms.  Line  v.  Hope  (95  U.  S.  297),  which  is  re- 
lied upon  by  the  respondents'  counsel,  the  question  put  was 
different  from  those  propounded  in  the  case  at  bar,  and  in- 
volved the  experience  of  the  witness  as  a  seaman,  which  might 
well  be,  under  the  circumstances  stated,  a  proper  subject  for 
the  opinion  of  an  expert. 

The  rule,  after  an  examination  of  the  authorities,  we  think, 
is  that,  in  a  case  of  this  kind,  a  nautical  man  cannot  be  called 
upon  to  testify  as  to  his  opinion  upon  evidence  given  by  other 
witnesses,  which  covers  a  great  variety  of  facts  and  calls  for  a 
comprehensive  and  critical  view  of  the  testimony  given  and 
the  inferences  to  be  drawn  from  the  evidence  of  the  witnesses. 
In  this  case,  there  was  a  discrepancy  between  the  protest  and 
some  of  the  sworn  testimony,  perhaps  not  very  important,  yet 
at  the  same  time  of  sufficient  consequence  to  call  for  the  di&- 
crimination  of  the  witness  as  to  the  bearing  of  different  parts 
upon  the  case,  and  which  might  not  have  been  fully  appreciated 
or  understood  without  the  attention  of  the  witness  being 
especially  directed  to  the  subject  and  the  various  facts  connected 
therewith.  The  whole  case  depended  greatly  upon  the  testi- 
mony of  experts,  and,  under  the  circumstances,  we  think  that  the 
question  was  an  improper  one  and  should  have  been  excluded. 
A  point  is  made  by  the  respondents'  counsel,  that  no  proper 
objection  was  taken  to  the  form  of  the  question  ;  and  the  spe- 
cific error  in  form  not  being  pointed  out,  it  must  be  held  to  be 
waived.  The  objection  was  distinctly  made  to  the  general 
statement  as  to  the  evidence  given  by  the  witnesses  and  con- 
tained in  the  protest,  and  that  the  question  was  not  a  proper 
one  for  an  expert,  thus  calling  attention  to  the  form  of  the 
question,  and  was  not,  we  think,  required  to  be  more  specific. 
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Some  of  the  other  questions  pat  are  especially  urged  as 
grounds  of  error ;  but  as  the  one  considered  was  improperly 
received,  it  is  not  necessary  to  examine  them. 

An  objection  is  also  made  that  there  was  error  in  excluding 
the  evidence  in  reference  to  the  owners  of  the  ship  being  com- 
pelled to  have  on  board  a  pilot  who  had  entire  charge  of  the 
ship,  whose  orders  the  officers  and  crew  were  bound  to  obey 
relative  to  the  management  of  the  ship,  and  that,  by  the  law  of 
England,  pilotage  was  compulsory  and  the  owners  were  exempt 
from  liability  for  accidents  caused  by  the  negligent  manage- 
ment of  the  ship  during  that  period.  The  defendant's  counsel 
read  in  evidence  different  sections  of  the  act  to  consolidate  and 
amend  the  provisions  of  the  several  acts  relating  to  the  Liver- 
pool and  Birkenhead  docks  in  the  port  and  harbor  of  Liver- 
pool, and  offered  to  put  the  whole  act  in  evidence,  alluding  to 
those  portions  which  were  material.  He  also  read  from  section 
388  of  the  Merchants'  Shipping  Act,  which  is  as  follows: 
^'  No  owner  or  master  of  any  ship  sliall  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by  the 
fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship  within  any  district  where  the  employment  of  such 
pilot  is  compulsory  by  law,"  and  various  decisions  of  the  courts 
of  England  giving  a  construction  to  the  acts  in  qilestion.r  The 
evidence  was  excluded,  on  the  ground  that  the  defense  ought 
to  have  been  pleaded,  and  if  pleaded,  the  facts  offered  to  be 
proved  would  have  been  no  defense.  The  evidence  of  Mr.  In- 
man,  an  owner  and  the  manager  of  the  defendant's  line,  showed 
that,  according  to  the  usage  of  the  port  of  Liverpool,  the  cap- 
tain was  not  required  to  be  on  board  of  steamers  when  an- 
chored in  the  river  in  charge  of  a  pilot,  without  reference  to 
the  act  of  Parliament,  and  that  the  pilot  is  in  full  charge  of  the 
ship,  and  officers  and  crew  are  only  responsible  to  obey  his 
orders,  and  that  any  disobedience  of  any  proper  order  given  by 
the  pilot  would  throw  the  liability  for  any  damage  upon  the 
owners.  This,  however,  was  contradicted  by  the  plaintiffs'  evi- 
dence ;  and,  as  the  evidence  stood,  it  was  a  question  of  fact  for 
the  jury,  whether  the  pilot  had  exclusive  control  and  charge  of 
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the  ship,  80  as  to  exonerate  the  defendant  from  liability. 
Whether  the  liability  of  the  defendant  was  affected  by  the  law 
of  England  depends  upon  the  application  of  the  statutes  and 
the  decisions  which  were  sought  to  be  introduced  in  evidence 
by  the  defendant's  counsel  as  to  the  facts  presented.  It  appears 
that  the  ship  had  left  tlie  dock  to  finish  the  loading  of  her 
cargo,  and  to  receive  coal  in  the  river  where  she  anchored,  for 
the  voyage  she  was  about  to  undertake  for  the  port  of  New 
York,  in  accordance  with  the  usual  custom  in  such  cases.  A 
collier  came  alongside,  was  secured,  and  commenced  coaling 
when  the  accident  occurred.  From  the  time  of  leaving  the 
dock  the  ship  was  in  charge  of  a  pilot,  and  she  was  not  ready 
for  sailing  until  the  coaling  was  completed. 

The  statutes  referred  to,  so  far  as  they  have  been  presented, 
do  not  explicitly  state  when  the  vessel  became  subject  to  the 
control  of  the  pilot.  The  mle,  however,  as  to  compulsory 
pilotage  has  been  the  subject  of  adjudication  in  the  English 
courts,  and  none  of  the  decisions  hold,  that  where  the  vessel  is 
at  anchor  and  has  not  yet  completed  her  loading  and  coaling, 
that  the  pilot  has  control  of  the  ship,  and  the  doctrine  of  com- 
pulsory pilotage  applies.  In  Rodrigues  v.  Mdhuiah  (10  Exch. 
lit),  the  defendant's  ship  left  the  docks  of  Liverpool  with  a 
pilot  on  board,  and  the  plaintiff  was  engaged  to  raise  an  anchor 
of  the  ship  which  she  had  lost  in  the  river ;  and  in  doing  so, 
by  the  mismanagement  and  neglect  of  those  on  board  the  ship, 
plaintiff's  boat  was  injured  and  sunk.  At  the  time  the  defend- 
ant's ship  was  at  anchor.  It  was  held  that  assuming  that  under 
the  Liverpool  Pilot  Act  an  outward  bound  vessel  is  bound*  to 
take  a  pilot  on  board,  and,  under  the  circumstances,  the  ship 
was  not  proceeding  to  sea  at  the  time,  and  that,  where  damage 
is  done  by  mismanagement  of  the  vessel,  the  owners,  to  exoner- 
ate themselves,  are  bound  to  show  that  the  accident  was  occa- 
sioned exclusively  by  the  pilot's  default.  Pollock,  C.  B.,  said : 
"  If  this  vessel  had  all  her  cargo  on  board,  and  the  master  had 
been  ready  to  get  on  board,  and  she  had  every  thing  ready  to 
commence  her  voyage  forthwith,  and  left  her  berth  with  that 
intention,  it  might,  no  doubt,  have  been  said  that  she  was  pro- 
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ceeding  to  sea  from  the  time  she  first  left  her  berth."  And  he 
concluded  that  she  was  uot  proceeding  to  sea  and  the  ovmers 
are  not  exonerated.  In  the  case  at  bar  the  vessel  had  not  all 
her  cargo  on  board  nor  her  coal,  and  lay  at  anchor  for  the  pur- 
pose of  receiving  a  portion  of  the  same.  In  2^  Wobum 
Aibey  (88  L.  J.  [N.  S.]  28),  where  the  vessel  was  in  charge  of 
a  pilot  and  came  to  anchor  near  another  vessel,  and  gave  her  a 
foul  berth,  remonstrances  being  made,  from  time  to  time,  by 
those  on  board  such  other  vessel,  and  after  a  few  days  the  ves- 
sels, in  swinging  to  the  tide,  came  in  collision,  it  was  held  that 
the  owners  were  responsible  for  the  damage,  because  while  the 
vessel  was  at  anchor,  the  employment  of  the  pilot  was  not  com- 
pulsory, and  even  if  the  pilot  had  properly  moored  the  Wobum 
Abbey,  the  master  was  not  relieved  from  responsibility.  The 
case  was  considered  as  one  where  the  ship  had  been  moored  by 
the  pilot  for  such  a  length  of  time  as  caused  him  to  h^fimctvs 
officio^  so  far  as  the  legal  obligation  to  employ  him  was  binding 
iipon  the  master.  In  The  Maria  (1  W.  Rob.  105),  the  owner 
of  a  foreign  vessel  proceeding  up  the  river  Tyne  with  a  duly 
licensed  pilot  on  board,  under  the  Newcastle  Pilot  Act,  was 
held  to  bo  responsible  for  damage  occasioned  by  the  default  of 
a  pilot ;  but  it  is  said  that  in  case  of  vessels  lying  at  OAfichor^ 
the  taking  of  a  pilot  on  board  is  optional  with  the  master,  but 
not  so  with  a  homeward-bound  vessel.  The  same  rule  is  also 
held  in  AtCy-  Om'l  v.  Case  (3  Price,  302).  The  effect  of  these 
decisions  is  that  where  the  vessel  is  not  on  its  passage  to  or 
from  the  port,  or  at  anchor,  the  law  of  compulsory  pilotage  has 
no  application. 

In  the  case  of  The  Prvnceton  (Eng.  L.  E.,  3  Pro.  Div.  90), 
a  qualified  pilot,  had  been  employed  to  pilot  a  ship  from  sea 
into  the  Mersey,  but  owing  to  the  state  of  the  tide  was  unable 
to  dock  her  that  day,  and  anchored  in  a  clear  berth  in  the  river. 
The  next  day,  the  weather  being  sucb  as  to  render  it  unadvisa- 
ble  to  take  her  into  dock,  she  remained  at  anchor,  dragged  her 
anchor  and  came  in  collision  with  a  barque.  It  was  held  that 
the  owners  of  the  ship  were  uot  answerable  for  the  damage, 
for  it  was  occasioned  by  the  fault  of  the  pilot  acting  in  charge 
SiCKELS  —  Vol.  XXXVIII.        47 
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of  the  ship  when  the  employment  of  such  pilot  was  compulsory 
by  law.  The  decision  was  put  upon  the  ground  that  the  ship 
.was  in  iiinere  and  the  vessel  compelled  to  remain  where  she 
was  by  vis  major. 

In  all  the  cases  cited,  the  real  point  considered  was,  whether 
the  pilot  was  in  charge  under  the  compulsory  pilot  law ;  and 
unless  he  was  so  in  charge,  it  is  held  that  upon  no  pnndple 
could  the  owners  be  excused  from  liability.  In  the  case  at  bar, 
the  vessel  was  not  ready  for  sailing ;  and  as  there  was  no  legal 
obligation  to  employ  a  pilot,  and  he  was  not  necessarily  there, 
the  defendant  was  not  released  from  responsibility.  To  consti- 
tute a  defense,  it  was  essential  that  the  pilot  should  have  been 
actually  and  necessarily  engaged  in  the  disch^u^ge  of  his  duty  in 
piloting  the  ship  out  of  port.  8uch  was  not  the  case,  as  we 
have  seen,  and  hence  the  evidence  was  incompetent.  The 
conclusion  at  which  we  have  arrived  renders  it  unnecessary  to 
consider  whether  the  defense  should  have  been  set  up  by  answer 
and  was  only  available  in  that  form. 

The  rule  laid  down  by  the  judge  as  to  the  damages  is  also 
claimed  to  have  been  erroneous.  On  this  subject  the  judge 
charged  that  the  evidence  which  had  been  offered  of  the  sale  of 
the  goods  at  public  auction  was  proper  evidence  to  be  received 
of  the  value  of  the  goods,  and  said :  ^^  But  still  the  law  regards 
any  such  public  sale  of  which  notice  has  been  given  as,  in 
itself,  aflEording  fair  evidence  of  the  value  of  the  property  sold, 
if  not  countervailed  by  that  which  is  of  a  different  character, 
such  as  a  fair  estimate  or  appraisement.  Under  these  circum- 
stances, the  plaintLfiEs,  if  they  are  entitled  to  recover,  are  en- 
titled to  recover  the  fair  market  value  of  these  goods  immedi- 
ately after  their  arrival  in  New  York,  less  what  was  fairly 
realized  from  those  sold  at  public  sale,  of  which  notice  was 
given.''  The  defendant  excepted,  and  the  judge  was  requested 
to  charge  that  the  sale  at  auction  was  not  conclusive  evidence 
of  the  damage  value  of  the  goods ;  and  he  added  tfiat  it  was 
not,  and  that  he  would  regard  it  as  doubtful  if  there  were  no 
more  reliable  estimate  or  appraisement,  and  that  the  sale  at* 
public  auction,  upon  due  notice  given,  is  evidence  of  what  the 
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damaged  goods  were  fairly  worth,  in  the  absence  of  any  other 
evidence  to  control  it.  To  this  qualification  an  exception  was 
also  taken. 

The  question  then  arises,  whether  the  sale  of  the  goods  at 
auction,  under  the  circumstaneefi,  furnishes  evidence  of  what 
the  goods  were  actually  worth,  or  any  lawful  guide  as  to  the 
measure  of  damages.  In  case  of  a  sale  by  a  sheriff,  which  the 
statute  provides  shall  be  conducted  in  a  certain  manner,  the 
price  paid  is  some  evidence  of  value.  {Campbell  v.  Wood- 
woHh,  20  N.  Y.  499 ;  Gill  v.  McNamee,  42  id.  44.)  This 
rule  has  also  been  held  in  reference  to  private  sales  of  property. 
(  ^dU  V.  KeUey,  37  N.  Y.  143 }  Orimnae  v.  FUoh,  1  Abb.  Ct. 
of  App.  Dec.  475.) 

The  qualification,  therefore,  of  the  judge  to  the  request,  to 
the  effect  that  it  was  evidence  of  what  they  were  fairly  worth, 
in  the  absence  of  any  other  evidence,  was  not  strictly  accurate. 
As,  however,  this  exception  was  general  and  the  defect  not 
pointed  out,  we  are  inclined  to  think  the  exception  was  in- 
sufficient. The  point  is  made,  however,  that  the  defendant 
should  have  had  notice  of  the  sale,  so  as  to  protect  the  goods 
from  being  sacrificed.  There  is  no  rule  that  prevents  such 
evidence  being  given  for  want  of  notice  of  the  sale.  There 
was  other  evidence  as  to  the  value  of  the  goods;  and  the 
most  which  could  be  claimed  as  to  the  evidence  of  the  sale 
at  auction  is  that  it  was  some  evidence  for  the  consideration 
of  the  jury. 

The  motion  to  dismiss  the  complaint  was  properly  denied, 
as  the  evidence  of  the  witnesses  who  testified  as  experts  tended 
to  show  negligence  on  the  part  of  the  defendant's  officers  in 
the  management  of  the  ship,  and  was  sufficient  to  authorize  a 
submission  of  the  case  to  the  jury. 

The  other  questions  raised  upon  the  trial  it  is  not  important 
to  examine ;  and  for  the  error  already  stated  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Ea£l,.J.,  who  did*  not  vote. 

Judgment  reversed. 
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Samuel  Bowlanp,  Appellant,  v.  Thb  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondents. 

Plaintiff  was  appointed  an  attendant  of  the  Supreme  Court  by  the  board  of 
Buperyison  of  the  county  of  New  York,  under  tlxa  provision  of  the 
Code  of  Procedure  (§  28)|  requiring  the  "-euperviBoifl  of  the  several 
counties"  to  provide  the  courts  appointed  to  be  held  therein,  with  *  * 
*  Attendants,  *  *  *  suitable  and  suflScient  for  the  transaction  of  their 
business.  EM,  that  he  was  "  in  office  "  within  the  meaning  of  the  pro- 
vision of  the  act  of  1870  (§  3,  chap.  882,  Laws  of  1870),  in  reference  to  said 
county,  which  prohibits  the  board  of  supervisors  of  said  county  from 
"  increasing  the  salaries  of  those  now  in  office,  or  their  successors ;  and 
that,  therefore,  an  ordinance  of  said  board  increasing  plaintiff's  salary 
was  illegal  and  void. 

The  intention  of  said  act  was  to  extend  the  prohibition  to  all  persons  who, 
under  any  name,  were  the  recipients  of  salaries  from  the  city  treasury . 

EoUey  v.  The  Mayw  (59  N.  T.  170),  Brewmn  v.  The  Mayor  (62  id«  865), 
distinguished   and  limited. 

Wines  v.   The  Mayor  (70  N.  T.  618),  distinguished. 

(Argued  December  9,  1880;  decided  January  18, 1880.) 

.  Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  November  4, 1878,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  plaintiff'&  complaint 
on  trial.     (Reported  below,  12  J.  &  8.  559.) 

This  action  was  bronght  by  plaintiff  to  recover  a  balance  of 
salary  alleged  to  be  due  him  and  unpaid  for  his  services  as  an 
attendant  npon  the  Supreme  Court  in  the  county  of  New 
York. 

The  facts  are  set  forth  -with  sufficient  particularity  in  the 
opinion.  * 

EUiot  Samdford  for  appellant.  To  constitute  an  officer, 
there  must  be  something  more  than  a  mere  employment. 
There  should  be  a  fixed  term  continuing  duties  and  powers  as 
well  as  duties.  {Ohnstead  v.  Mayor^  42  N.  Y.  Super.  Ct.  481 ; 
3  Wall.  93 ;  SvUivan  V.  The  Mayor,  48  How.  238 ;  76  N.  Y. 
42 ;  People  v.  Mcholsy  52  id.  485 ;  Costello  v.  The  Mayor^  63 
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id.  50 ;  47  How.  491-493 ;  McCuOough  v.  The  May(yr,  eto.y 
51  id.  486 ;  Smith  v.  The  Mayor,  67  Barb.  223 ;  *  Collins  v. 
The  Mayor,  etc.,  3  Hun,  680.)  To  bring  plaiatifE  within  the 
terms  of  the  restraining  clause  of  section  3  of  the  act  of  1870 
(chap.  382)  it  was  necessary  to  show  that  he  was  a  eoxintj 
officer.  (  Whitmore  v.  ITie  Mayor,  etc.,  67  N.  Y.  21 ;  Jaroie 
V.  The  Mayor,  etc.,  49  How.  354-356 ;  MoClushey  v.  Cromr 
well,  11  N.  Y.  601,  602 ;  Johnson  v.  Ra41/road  Co.,  49  id.  462.) 
Plaintiff  was  not  an  officer  of  any  kind.  {HoUey  v.  The 
Mayor,  59  N.  Y.  165,  170 ;  9  Hun,  662 ;  Brennan  v.  The 
Mayor,  62  K.  Y.  365.)  An  appointment  to  an  office  cannot 
be  made  except  by  a  formal  writing,  expressing  an  intent  to 
appoint  the  person  named,  and  that  such  appointment  cannot 
be  made  verbally,  unless  so  allowed  by  the  statute.  {People 
ex  rel.  Baboook  v.  Murray,  70  N.  Y.  621 ;  People  v.  Fitzsim- 
nums,  68  id.  514;  62  id.  370;  Beck  v.  Sheldon,  48  id.  365; 
Putnam  v.  BubbeU,  42  id.  106 ;  Andrews  v.  Baymond,  58 
id.  676 ;  62  id.  85 ;  5  Daly,  274.)  Section  9,  chapter  583, 
Laws  of  1870,  which  gave  power  to  the  comptroller  to  fix  the 
salaries  of*  attendants  appointed  by  him,  did  not  take  away 
similar  power  vested  in  the  supervisors.  {Mwrray  v.  The 
Maa/ar,  43  N.  Y.  Super.  Ct.  164;  Cook  v.  N(U.  Bk.,  52  N.  Y. 
106;  FisJier  v.  The  Mayor,  51  id.  344;  Mankins  v.  The 
Mayor,  64  id.  18 ;  Mo  Veaney  v.  The  Mayor,  59  How.  106 ; 
63  N.  Y.  51.) 

Chas.  P.  Miller  for  respondent.  The  plaintiff  was  an  officer 
witliin  the  meaning  of  the  prohibitory  clause  contained  in  the 
.  third  section  of  chapter  382  of  the  Laws  of  1870,  and  the 
board  of  supervisors  were  prohibited  by  law,  on  the  26th  day 
of  May,  1870,  from  increasing  plaintiff's  salary.  {Sweeny  v. 
Mayor,  5  Daly,  274;  58  N.  Y.  625 ;  People  ex  ret.  Henry  v. 
Nostra/nd,  46  id.  381 ;  Brermam,  v.  The  Mayor,  47  Ho\y^.  178 ; 
Freeman  v.  Avid,  14  Barb.  14;  Potter's  Dwarris,  203; 
Henley  v.  JTie  Mayor  of  Lyme,  5  Bing.  91-107 ;  People  v. 
Hayes,  7  How.  248 ;  Rowland  v.  TJie  Mayor,  44  N.  Y.  Super. 
Ct.  559 ;  .Bouvier, ''  Office ;.  "  Burrill's  Diet.  «  Office,  MSS.; " 
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Wmes  V.  The  Mayor^  9  Hun,  659 ;  HoUey  v.  The  MaycTj 
69  N.  Y.  166 ;  Brennan  v.  27ie  Ma/yor,  62  id.  365.)  So 
mnch  of  section  9  of  chapter  883,  Laws  of  1870,  as  au- 
thorizes the  comptroller  to  fix  the  salaries  of  court  attend- 
ants is  not  unconstitutional.  (Matter  of  Aetor^  50  N.  Y. 
368,  367;  Sullivan  v.  Mayor^  etc.,  47  How.  491;  Connor 
V.  The  Mayor  J  etc.,  5  N.  Y.  298.)  The  fact  that  said  sec- 
tion has  been  held  to  be  unconstitutional  as  to  the  right  of 
the  comptroller  to  appoint  attendants  does  not  render  the  re- 
mainder of  the  section  void,  unless  the  court  is  satisfied,  beyond 
a  reasonable  doubt,  that  it  cannot  be  supported  by  any  reason- 
able intendment  or  allowable  presumption.  (Cooley  on  Consti- 
tutional Limitations  [2d  ed.],  182,  188, 184,  185 ;  Kerrigan  v. 
Force f  68  N.  Y.  381 ;  People  v.  Supervisore  of  Orangey  17 
id.  241;  Ogden  v.  Saunders^  12  Wheat.  270;  Fletcher  v. 
PecJCy  6  Cranch,  128 ;  Sun  Mut.  Ins.  Co.  v.  New  YorJcy  5 
Sandf,  14 ;  People  ex  rel.  Crowdl  v.  La/wrencey  36  Barb.  177 ; 
Talbot  V.  Hvdeon,  16  Gray,  417,  422  ;  8  id.  21 ;  WelUngUm, 
Petitioner y  16  Pick.  96 ;  Commonwealth  v.  Hilchvngsy  5  Gray, 
485 ;  People  v.  HiU,  7  Cal.  108 ;  Pohmeon  v.  BidwdL,  22  id. 
386 ;  Maize  v.  The  State,  4  Ind.  842 ;  WiUard  v.  People,  4 
Scam.  [HI.]  461 ;  FU  v.  State,  id.  498 ;  Mayor  of  Hagers- 
town  V.  Detrecht,  32  Md.  369  ;  In  re  Application  of  the  Vil- 
lage of  Middletown,  Court  of  Appeals,  not  reported.  Opinion 
by  Finch,  J.,  September  28,  1880.) 

Danforth,  J.  It  is  admitted  by  the  pleadings  that  in 
October,  1852,  the  board  of  supervisors  of  the  county  of  New 
York  appointed  the  plaintiff  "  an  attendant  upon  the  Supreme 
Court,  to  attend  upon  it  and  to  perform  the  duties  required  to 
be  performed  by  him ;"  that  he  entered  upon  the  performance 
of  his  duties  under  this  appointment,  and  continued  to  per- 
foim  them  up  to  March  1,  1874 ;  that  in  1866  his  compensa- 
tion was  fixed  by  said  board  at  $1,200  per  annum,  and  he  has 
been  paid  at  that  rate  up  to  July  19,  1872,  but  from  June, 
1870,  to  July  19,  1872,  he  received  this  sum  "under  protest." 
The  foundation  for  this  protest  is  found  in  the  fact  that  on  the 
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26th  day  of  May,  1870,  the  said  board  of  Bupervisors  did  by 
resolution  ^^  fix  the  compensation  to  be  paid  to  him  as  such 
attendant  at  the  rate  of  $1,500  from  and  after  June  1, 1870 ;" 
and  this  action  is  brought  to  recover  the  difference  between 
these  two  sums  for  the  time  mentioned.  It  is  resisted  upon 
the  ground,  as  stated  by  the  defendants'  counsel,  that  the 
supervisors  had  no  authority  to  increase  the  plaintiff's  salary. 
The  Special  and  General  Terms  of  the  Superior  Court  sus- 
tained this  position.  Its  correctness  is  the  only  question  upon 
this  appeal ;  and  this  is  to  be  ascertained  by  an  examination  of 
certain  provisions  contained  in  chapter  382  of  the  Laws  of  1870. 
Section  8  of  that  act  declares  that  ^^  the  boaixl  of  supervisors 
of  the  county  of  New  York  are  hereby  prohibited  from 
creating  any  new  office  or  department,  or  increasing  the  salaries 
of  those  now  in  office  or  their  successors."  The  plaintiff  was 
appointed,  it  is  conceded,  under  the  provisions  of  section  28  of 
the  Code  of  Procedure,  by  which  "  the  supervisors  of  the  several 
counties "  were  required  "  to  provide  the  courts  appointed  to 
be  held  therein  with  *  *  *  attendants  *  *  *  suit- 
able and  sufficient  for  the  transaction  of  their  business ; "  and 
in  the  language  of  the  complaint  he  was,  at  the  time  of  the 
passage  of  the  act  of  1870  (sttp9'a)y  an  attendant  upon  the 
Supreme  Court,  "  for  the  purpose  of  performing  such  duties 
2&  were  required  to  be  performed  by  him ; "  or,  giving  to  those 
words  a  meaning  warranted  by  the  statute  which  alone  per- 
mitted the  appointment,  he  was  an  attendant  upon  the  court 
as  one  necessary  to  it  ^^  in  the  transaction  of  its  business."  He 
was  also  receiving,  as  such  attendant,  compensation  by  virtue 
of  the  resolution  of  the  board  of  supervisors.  If  he  then  held 
an  office  and  received  a  salary,  he  would  be  within  the  letter  of 
the  statute.  He  did  receive  a  salary — for  that  is  only  another 
word  for  compensation,  stipulated  to  be  paid  for  services — an- 
nual or  periodical  wages  or  pay.  Sis  mode  of  recompense 
satisfies  one  term  of  the  statute.  What  is  his  position  ?  If  we 
accept  the  concise  and  limited  definition  given  to  it  in  the 
complaint,  it  is  that  of  an  "attendant  upon  the  Supreme 
Court ; "  a  court  of  record,  of  general  jurisdiction,  administer- 
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ing  law  and  equity.  He  not  only  owe^  a  duty  to  it^  and  is  to 
perf onn  such  duties  as  are  by  it  required  to  be  performed,  but, 
as  we  have  already  said,  those  duties  are  in  aid  of  the  proper 
business  of  the  court,  and,  therefore,  among  others,  to  be  pres- 
ent at  its  sittings,  to  execute  its  commands,  secure  dne  order 
in  its  proceedings,  and  attend  upon  juries,  and  all  are  as 
necessary  as  the  duties  intrusted  to  its  clerks  or  crier.  The 
language  of  the  act  to  which  he  owes  his  appointment  is  some- 
what  different  from  that  of  the  act  of  1870  (chap.  408,  §  11),  but 
his  duties  are  none  the  less  official  than  those  of  the  persons 
therein  named,  "  all  of  whom,"  it  declares,  f *  shall  act  under  the 
direction  of  the  court  or  of  the  presiding  justice."  He  owes,  in 
like  manner,  a  duty  to  it,  and  his  employment  is  one  in  which 
the  public  are  interested ;  its  proper  exercise  requires  capacity, 
diligence  and  attendance.  Whether  we  look  into  the  diction- 
ary of  our  language,  the  terms  of  politics,  or  the  diction  of  com- 
mon life,  we  find  that  whoever  has  a  public  charge  or  employ- 
mentjOr  even  a  particular  employment  affecting  the  public,  is  said 
to  hold  or  be  in  office.  However,  therefore,  the  signification  of  the 
word  used  is  ascertained,  it  will  comprehend  the  position  of 
the  plaintiff  as  stated  upon  the  record ;  for  although  his  func- 
tions may  be  those  of  service,  his  employment  is  by  the  public, 
and  the  duties  intrusted  to  him  are  official  and  a  public  charge. 
{People  ex  rel,  Henry  v.  Nodrandj  46  N.  T.  375  ;  People  ex 
rd.  Kelly  v.  Common  ComicUy  77  id.  503,  and  cases  cited  at 
page  508.)  But  we  are  not  to  be  too  precise  in  seeking  for 
words  of  definition ;  we  may  look  also  at  the  intent  of  the 
statute  and  so  ascertain  the  meaning  of  the  words  used  and 
who  are  aimed  at  as  "  those  now  in  office."  What  was  its 
object,  and  what  the  evil  to  which  the  prohibitory  words  ap- 
plied ?  Its  object  was  to  limit  or  cut  down  expenses ;  and  the 
evil  was  an  increasing  rate  or  scale  of  compensation.  Its  ^^  fruit 
and  profit,"  therefore,  ''is  in  its  sense  and  spirit;"  and  so 
•rendered,  includes  the  plaintiff's  case ;  for  whether  we  consider 
the  nature  of  the  matter  dealt  with  or  its  obvious  purpose,  it  is 
reasonable  to  suppose  that  the  legislature  had  in  mind,  when 
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selecting  the  language  above  quoted,  all  persons  who,  under 
any  name,  were  the  recipients  of  "salaries"  from  the  city 
treasury ;  and  in  this  extended  sense,  the  words  of  the  act 
should  be  construed.  Moreover,  the  question  presented  by  this 
appeal  was  answered  advereely  to  the  appellant's  position  in 
Sioeeny^s  Case  (58  N.  T.  625),  and  there  has  been  no  intention 
to  <lepart  from  the  construction  there  given  to  the  statute  now 
before  us.  There  are  incidental  remarks  in  the  opinion  of 
Allen,  J., -in  HoUey  v.  The  Mayor  (59  N.  T.  170),  and  in 
£re7ma/n,Y.  The  Mayor  (62  id.  365),  which,,  standing  alone,  ap- 
pear to  uphold  the  appellant's  claim ;  but  they  must  be  read 
in  reference  to  the  cases  then  before  the  court,  and  limited  to 
the  subject-matter  under  consideration.  They  were  doubtless 
made  as  illustrations,  but  were  not  necessary  to  the  judgment 
in  either  case ;  nor  was  the  point  now  presented,  or  the  statute 
on  which  it  turns,  matter  of  argument  or  in  any  way  involved 
in  the  decisions.  The  Sweeny  Case  (swpra)  was  not  referred 
to  by  either  counsel  or  court  and  there  is  no  reason  to  suppose 
that  the  remarks  of  the  learned  judge  were  intended  to  detract 
from  the  authority  of  that  case.  Wimsa  v.  The  Mayor  (70  N. 
T.  613)  was  decided  in  favor  of  the  plaintiff  upon  a  constnia- 
tion  in  his  favor  of  an  act  (chap.  682,  Laws  of  1870)  later 
than  and  unlike  the  one  in  question,  and  does  not  aid  the  ap- 
pellant. 

Both  upon  principle  and  authority  we  think  the  judgment 
appealed  from  is  right  and  should  be  afSrmed. 

All  concur,  Folgeb,  Ch.  J.,  concurring  in  result. 

Judgment  affirmed. 
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John  G.  Sibbald,  Respondent,  v.  The  Bethlehem  Ibon 

Co.,  Appellant. 

The  duty  of  a  broker,  employed  to  sell  property,  is  to  bring  the  buyer  and 
seller  to  an  agreement.  While  it  is  not  essential  that  he  should  be  pres- 
ent and  an  active  participator  in  the  agreement  or  sale  when  it  is  actually 
condaded,  to  entitle  him  to  his  oommissions  he  must  produce  a  pur- 
chaser  ready  and  willing  to  enter  into  a  contract  on  the  employer's  terms. 
He  18  not  entitled  to  commissions  for  unsuccessful  efforts  tp  effect  a  sale, 
unless  the  failure  is  caused  by  the  fault  of  the  principal. 

Where  no  time  for  the  continuance  of  the  contract  between  the  broker  and 
his  principal  is  fixed,  either  party  is  at  liberty  to  terminate  it  at  will, 
subject  only  to  the  ordinary  requirements  of  good  faith. 

Where  the  broker  has  been  allowed  a  reasonable  time  to  procure  a  pur* 
chaser  and  effect  a  sale,  and  has  failed  so  to  do,  and  the  principal  in  good 
faith  has  terminated  the  agency,  and  sought  other  assistance  by  means 
of  which  a  sale  is  consummated,  the  fact  that  the  purchaser  is  one  whom 
the  broker  introduced,  and  that  the  sale  was  in  some  degree  aided  by  his 
previous  unsuccessful  efforts,  does  not  give  him  a  right  to  commissions. 

Defendant  employed  plaintiff,  a  broker,  to  sell  the  steel  rails  of  its  manu- 
facture to  the  G.  T.  R.  R.  Co.  After  various  unsuccessful  negotiations  for 
a  sale,  carried  on  during  a  period  of  four  months,  between  that  company 
and  plaintiff,  during  which  defendant  had  fixed  its  prices  several  times, 
upon  receipt  of  a  telegram  from  said  company,  asking  upon  what  terms 
one  thousand  tons  of  defendant's  rails  would  be  delivered,  plaintiff  tele- 
graphed to  defendant  askiug  its  lowest  terms.  Defendant  declined  to  fix 
a  price  or  to  negotiate  farther  through  plaintiff;  and  the  latter  thereupon 
telegraphed  to  the  Q.  T.  R.  R.  Go.  that  defendant  declined  to  name  a  price. 
Subsciquently  a  sale  was  made  by  defendant  to  said  company  through 
another  broker.  Upon  the  trial  of  an  action  to  recover  oommissions,  the 
court  was  requested  to  charge  that  defendant  had  the  right,  under  the  cir- 
cumstances, to  refuse  to  use  the  services  of  plaintiff  If  the  action  was  taken 
in  good  faith  and  without  intent  to  deprive  him  of  his  commissions.  The 
court  so  charged,  with  the  qualification,  however,  that  defendant  had  no 
right,  acting  either  in  good  or  bad  faith,  to  avail  itself  of  what  plaintiff  had 
done,  to  make  a  sale  through  other  agencies.  Heldy  that  the  qualificatian 
was  error ;  that  defendant  had  the  right  to  terminate  the  agency  as  it 
did;  and,  if  done  in  good  faith,  plaintiff  had  no  right  to  compensation  al- 
though his  efforts  were  of  benefit  in  the  subsequent  successful  negotia- 
tion. 

(Argued  December  9,  1880 ;  decided  January  18,  1881.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
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order  made  November  6,  1879,  affirming  a  judgment  in  favor 
of  plaintifiE  entered  upon  a  verdict  and  affiiming  an  order  de- 
nying a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  broker,  to  recover 
commissions  alleged  to  have  been  earned  in  effecting  certain 
sales  of  steel  rails,  manufactured  by  the  defendant,  to  the 
Grand  Trunk  Railroad  Company. 

The  facts  appear  sufficiently  in  the  opinion. 

Albert  Stichney  for  appellant.  Plaintiff's  efforts  as  broker 
having  been  lawfully  terminated,  the  court  erred  in  not  direct- 
ing a  verdict  for  defendant.  (  Wylie  v.  Ma/rine  Nat.  Bh.^  61 
N.  Y.  415,  419;  McClme  v.  Fame,  49  id.  561;  SaMer- 
ihwaite  v.  VreeUmdj  3  Hun,  152,  155 ;  Sihree  v.  Trvppy  1  L. 
R.  [O.  P.  Div.]  505.) 

Thomas  Hy.  EdsaU  for  respondent. 

FmoH,  J.  The  evidence  satisfactorily  shows  that  the  defendant 
employed  the  plaintiff  to  sell  the  steel  rails  of  the  former's  manu- 
facture to  the  Grand  Trunk  Railroad  Company.  The  existence 
of  such  a  contract  was  strenuously  denied  on  the  part  of  the 
appellant,  but  the  proofs  establish  it  and  leave  it  without  sub- 
stantial contradiction.  The  plaintiff  swears  that  in  December, 
1873,  he  met  and  was  introduced  to  Mr.  Hunt,  the  president  of 
the  defendant  corporation,  and  was  requested  by  him  to  use  the 
plaintiff's  exertions  and  interest  in  selling  steel  rails  of  the 
Bethlehem  Iron  Company's  make,  and  particularly  to  the  Grand 
Trui^  Railway  of  Canada,  and  that  the  plaintiff  agreed  to  do 
so  if  he  could.  Hunt  was  afterward  examined  and  does  not 
contradict  this  statement.  Indeed  he  almost  admits  it.  Ho 
says,"  I  presume  I  was  introduced  to  Mr.  Sibbald  in  December 
1873.  I  have  no  recollection  of  it.  After  my  introduction  to 
him  I  may  have  called  upon  him  in  his  office  in  New  York. 
He  says  I  did,  and  I  accept  his  statement  tip  to  his  sale  of  14th 
of  April."  Mr.  Evans,  in  whose  presence  the  conversation  de- 
tailed  by  plaintiff  took  place,  was  also  examined  as  a  witness  by 
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the  defendant.  He  admits  the  meeting  on  that  occasion ;  that 
he  introdaoed  Sibbald  to  Hnnt  as  a  man  engaged  in  selling 
steel  rails ;  that  several  railways  were  named  as  purchasers  from 
plaintiff,  ^'  the  Grand  Tmnk  doubtless  among  them ; "  and  then 
he  adds,  '^I  do  not  remember  that  any  thing  definite  was  said 
as  to  his  selling  any  rails  for  the  Bethlehem  Co.,  but  there  may 
have  been." 

Upon  this  state  of  facts  it  is  very  evident  that  there  was  a 
general  employment  of  the  plaintiff  by  the  defendant  to  sell  its 
rails  so  far  as  he  was  able,  and  especially  to  the  Grand  Trunk 
Hallway,  with  whose  purchasing  ofiicers  he  was  supposed  to  be 
in  communication  and  to 'have  influence.  It  follows  that  the 
first  alleged  error  committed  upon  the  trial,  that  the  court  re- 
fused a  request  to  direct  a  verdict  for  the  defendant  on  the 
ground  that  the  plaintiff  had  not  proved  as  to  the  transaction 
in  suit  any  employment  by  the  defendant,  cannot  be  so  regarded. 
The  general  employment  was  suflSciently  definite  and  broad  to 
have  related  and  applied  to  the  sale  finally  made,  if  indeed  that 
.resulted  from,  plaintiff's  infiuenoe  and  exertion.  Nor  do  we 
see  any  fault  in  the  charge  of  the  court  in  this  connection,  that 
it  was  immaterial  whether  the  broker  wh&  originally  employed, 
or  whether,  after  he  had  brought  the  thing  about,  the  principal 
availed  himself  knowingly  of  the  fruits  of  the  action  of  the 
broker.  This  is  only  saying  that  the  contract  of  employment 
may  be  established  either  by  proof  of  an  express  and  original 
agreement  that  the  services  should  be  rendered,  or  by  facts  show- 
ing, in  the  absence  of  such  express  agreement,  a  conscious  appro- 
priation of  the  labors  of  the  broker.  Indeed,  the  learned  coun- 
sel for  the  defendant  very  fairly  and  justly  concedes  that  the 
contract  may  be  established  in  some  cases  "  by  the  mere  accept- 
ance of  the  labors  of  a  broker." 

It  follows  also  that  there  was  no  error  in  the  further  charge  of 
the  court,  that  the  only  remaining  question  was  whether  plaint- 
iff was  the  procuring  cause  of  the  sale.  Having  been  employed 
to  make  it,  the  only  remaining  inquiry  was  of  necessity  whether 
he  did  make  it  either  directly,  or  as  its  efficient  and  producing 
cause.     That  inquiry  brings  up  for  our   consideration  what 
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the  plaintiff  in  fact  did,  and  what  inferences  are  to  be  justly 
drawn  from  the  attendant  circmnstances.  The  question,  sim- 
ple np  to  this  point,  grows  rapidly  difficult  and  complicated, 
partly  by  reason  of  the  inherent  uncertainty  and  ambiguity  of 
the  subject  itself,  and  partly,  perhaps,  because  of  a  wide  range 
of  judicial  discussion  not  always  entirely  harmonious.  The 
learned  judge  who  tried  the  case  at  the  Circuit,  in  his  charge  to 
the  jury,  realized  and  explained  the  difficulty  of  applying  the 
appropriate  legal  rules  to  the  particular  facts  of  transactions 
like  that  under  discussion. 

It  may  aid,  therefore,  to  deamess  of  statement  and  accuracy 
of  conclusion,  and  perhaps  remove  some  elements  of  debate,  if 
we  consider  the  legal  attitude  of  a  broker  employed  to  buy  or 
sell  property,  and  his  relative  rights  and  duties  as  the  basis  of 
his  claim  for  compensation. 

The  duty  he  undertakes,  the  oblifi»tion  he  assumes  as  a  con- 
dition  of  his  right  to  deL^nd  cormiaaions,  is  to  bring  the 
buyer  and  seller  to  an  agreement.  In  that  all  the  authorities 
substantially  concur,  although  expressing  the  idea  with  many 
differences  of  phrase  and  illustration.  The  description  and 
definition  of  a  broker  involves  this  view  of  his  duty.  Story 
says,  "  The  true  definition  of  a  broker  seems  to  be  that  he  is  an 
agent  employed  to  make  bargains  and  contracts  between  other 
persons  in  matters  of  trade,  commerce  or  navigation  for  a 
compensation  commonly  called  brokerage."  (Story  on  Agency, 
§  28,  p.  25.)  In  Pat  V.  Turner  (6  Bing.  702,  706)  a  broker 
is  more  tersely,  and  quite  accurately,  described  as*  "  one  who 
makes  a  bargain  for  another  and  receives  a  commission  for  so 
doing."  In  Bama/rd  v.  Mormot  it  was  said  that  the  duty  of 
the  broker  consisted  in  bringing  the  minds  of  the  vendor  and 
vendee  to  an  agreement.  (16  How.  Pr.  440.)  In  Wylie  v. 
Moflrme  National  Bcmk  (61  N.  Y.  416)  it  was  held  that  to 
entitle  the  broker  to  commissions,  he  must  produce  a  pur- 
chaser ready  and  Moiling  to  enter  into  a  contract  on  the  em- 
ployer's terms.  This  implies  and  involves  the  agreement  of 
buyer  and  seller,  the  meeting  of  their  itiinds,  produced  by  the 
agency  of  the  broker.    In  Moses  v.  Burling  (31  N.  T.  462)  it 
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was  declared  that  the  authorities  dearly  establish  the  propo- 
sitiou  that  until  the  broker  has  faithfully  discharged  the  obli- 
gation assumed  in  the  contract  with  his  principal,  he  is  not 
entitled  to  his  agreed  commission,  and  that  obligation  is  ful- 
filled only  when  he  produces  a  party  ready  to  make  the  pur- 
chase at  a  satisfactory  price.  In  OUntworth  v.  Luther  (21 
Barb.  147)  it  was  declared  that  commissions  were  earned  when 
the  broker  produces  to  his  principal  a  party  with  whom  the 
owner  is  satisfied,  and  who  contracts  for  the  purchase  at  an 
acceptable  price.  It  was  not  meant  by  these  cases,  and  we  do 
not  mean,  that  the  broker  must  of  necessity  be  present  and  an 
active  participator  in  the  agreement  of  buyer  and  seller  when 
that  agreement  is  actually  concluded.  He  may  just  as  efiectu- 
ally  produce  and  create,  the  agreement,  though  absent  when  it 
is  completed  and  taking  no  part  in  the  arrangement  of  its 
final  details.  And  it  is  to  describe  such  instances  that  courts 
have  used  a  different  form  of  expression,  entirely  accurate  in 
its  proper  application,  but  capable  of  being  warped  from  its 
obvious  meaning.  In  Loyd  v.  Waihina  (51  N.  T.  132)  the 
phrase  used  was  that  the  broker  was  entitled  to  reward  when 
the  sale  was  effected  through  his  agency  as  the  procuring 
cause.  And  in  Lyon  v.  Mitchell  (36  N.  T.  237)  the  broader 
language  is  used  that  his  efforts  must  have  Ted  to  the  negotiar 
tions  that  resulted  in  the  purchase  of  the  vessel.  But  in  all 
the  cases,  under  ail  and  varying  forms  of  expression,  the 
fundamental  and  correct  doctrine  is,  that  the  duty  assumed  by 
the  broker  is  to  bring  the  minds  of  the  buyer  and  seller  to  an 
agreement  for  a  sale,  and  the  price  and  terms  on  which  it  is  to 
be  made,  and '  until  that  is  done  his  right  to  commissions  does 
not  accrue.  {McGavock  v.  Woodliefy  20  How. .  [U.  S.]  221 ; 
Ba/mes  v.  Roberts^  5  Bosw.  73 ;  Ilolly  v.  QoeUngy  3  E.  D. 
Smith,  262 ;  Jacobs  v.  Kolff,  2  Hilt.  133  ;  Koch  v.  Emmerling, 
22  How.  [U.  S.]  72 ;  Coming  v.  CalA>ert,  2  Hilt.  66 ;  Trundey 
V.  N.  T.  <&  Ea/rtf.  Steamboat  Co.y  6  Robt.  312;  Yoax  Lien  v. 
Bimhs,  1  Hilt.  134.) 

We  have  been  thus  particular  in  the  examination  and  state- 
ment of  the  rule,  because  of  a  possible  tendency,  growing  out 
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of  a  variety  of  circumstances  and  modified  forms  of  expre^- 
sion,  to  give  it  an  extent  and  meaning  not  at  all  intended. 

It  follows,  as  a  necessary  deduction  from  the  established  rule, 
that  a  broker  is  never  entitled  to  commissions  for  unsuccessful 
efforts.  The  risk  of  failure  is  wholly  his.  The  reward  comes 
only  with  his  success.  Tliat  is  the  plain  contract  and  contem- 
plation of  the  parties.  The  broker  may  devote  his  time  and 
labor,  and  expend  liis  money  with  ever  so  much  of  devotion 
to  the  interests  of  his  employer,  and  yet  if  he  fails,  if  without 
effecting  an  agreement  or  accomplishing  a  bargain,  he  aban- 
dons the  effort,  or  his  authority  is  fairly  and  in  good  faith 
terminated,  he  gains  no  right  to  conmiissions.  He  loses  the 
labor  and  effort  which  was  staked  upon  success.  And  in  such 
event  it  matters  not  that  after  his  failure,  and.  the  termination  of 
Iiis  agency,  what  he  has  done  proves  of  use  and  benefit  to  the 
principal.  In  a  multittfte  of  cases  that  must  necessarily  result. 
He  may  have  introduced  to  each  other  parties  who  otherwise 
would  have  never  met;  he  may  have  created  impressions 
which,  under  later  and  more  favorable  circumstances,  naturally 
lead  to  and  materially  assist  in  the  consummation  of  a  sale ;  he 
may  have  planted  the  very  seeds  from  which  others  reap  the 
harvest ;  but  all  that  gives  him  no  claim.  It  was  part  of  his 
risk  that  failing  himself,  not  successful  in  fulfilling  his. obliga- 
tion, others  might  be  left  to  some  extent  to  avail  themselves 
of  the  fruit  of  his  labors.  As  was  said  in  Wylie  v.  Marine 
National  Bamk  (61  N.  T.  416, 8upra)^  in  such  a  case  the  prin- 
cipal violates  no  right  of  the  broker  by  selling  to  the  first  party 
who  offers  the  price  asked,  and  it  matters  not  the  sale  is  to  the 
very  party  with  whom  the  broker  had  been  negotiating.  He 
failed  to  find  or  produce  a  purchaser  upon  the  terms  pre- 
scribed in  his  employment,  and  the  principal  was  under  no 
obligation  to  wait  longer  that  he  might  make  further  efforts. 
The  failure,  therefore,  and  its  consequences  were  the  risk  of 
the  broker  only.  This,  however,  must  be  taken  with  one  im- 
portant and  necessary  limitation.  If  the  efforts  of  the  broker 
are  rendered  a  failure  by  the  fault  of  the  employer ;  if  caprici- 
ously he  changes  his  mind  after  the  purchaser,  ready  and  will- 
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ing,  and  consenting  to  the  prescribed  terms,  is  produced ;  or  if 
the  latter  declines  to  complete  the  contract  because  of  some 
defect  of  title  in  the  ownership  of  the  seller^  some  unremoved 
incumbrance,  some  defect  which  is  the  fault  of  the.  latter,  then 
the  broker  docs  not  lose  his  commissions.  And  that  upon  the 
familiar  principle  tliat  no  one  can  avail  himself  of  the  non-per- 
formance of  a  condition  precedent,  who  has  himself  occasioned 
its  non  performance.  But  this  limitation  is  not  even  an  ex- 
ception to  the  general  rule  affecting  the  broker's  right,  for  it 
goes  on  the  ground  that  the  broker  has  done  his  duty,  that  he 
has  brought  buyer  and  seller,  to  an  agreement,  but  that  the 
contract  is  not  consunmiated  and  fails  through  the  after-fault 
of  the  seller.  The  cases  are  uniform  in  this  respect.  {Moses 
V.  Burling^  Olentworth  v.  Luther^  VdnLien  v.  BumSj  supra.) 
One  other  principle  applicable  to  such  a  contract  as  existed 
in  the  present  case  needs  to  be  kept  in*  view.  Where  no  time 
for  the  continuance  of  the  contract  is  fixed  by  its  terms,  either 
party  is  at  liberty  to  terminate  it  at  will,  subject  only  to  the 
ordinary  requirements  of  good  faith.  Usually  the  broker  is 
entitled  to  a  fair  and  reasonable  opportunity  to  perform  his 
obligation,  subject  of  course  to  the  right  of  the  seller  to  sell 
independently.  But  that  having  been  granted  him,  the  right 
of  the  principal  to  terminate  his  authority  is  absolute  and  un- 
restricted, except  only  that  he  may  not  do  it  in  bad  faith,  and  as 
a  mere  device  to  escape  the  payment  of  the  broker's  commis- 
sions. Thus,  if  in  the  midst  of  negotiations  instituted  by  the 
broker,  and  which  were  plainly  and  evidently  approaching  suc- 
cess, the  seller  should  revoke  the  authority  of  the  broker,  with 
tlio  view  of  concluding  the  bargain  without  his  aid,  and  avoid- 
ing the  payment  of  commissions  about  to  be  earned,  it  might 
well  be  said  that  the  due  perfonnance  of  his  obligation 
by  the  broker  was  purposely  prevented  by  the  principal.  But 
if  the  latter  acts  in  good  faith ;  not  seeking  to  escape  the  pay- 
ment of  commissions,  but  moved  fairly  by  a  view  of  his  own 
interest ;  he  has  the  absolute  right  before  a  bargain  is  made 
while  negotiations  remain  unsuccessful,  before  commissions  are 
earned,  to  revoke  the  broker's  authority,  and  the  latter  cannot 
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thereafter  claim  compensation  for  a  sale  made  by  the  principal, 
Bven  thoogh  it  be  to  a  customer  with  whom  the  broker  unsuo- 
cessf iilly  negotiated,  and  even  though,  to  some  extent,  the 
seller  might  justly  be  said  to  have  availed  himself  of  the  fruits 
of  the  broker's  labor.  Thus  in  SaMerthwaite  v.  Vredand  (3 
Hun,  152),  it  was  held  that  the  broker  earned  his  commissions 
by  making  a  Q^le  on  the  terms  fixed  by  the  principal  while  the 
authority  continued.  Judge  Daniels  said,  and  we  think  cor- 
rectly, that  "  to  maintain  a  claim  by  the  broker  for  his  com- 
missions, it  was  necessary  that  he  should  be  able  to  show  that 
he  had  either  procured  a  purchaser  for  the  property  at  the  price 
for  wliich  he  was  empowered  to  sell,  or  that  the  defendant  had 
deprived  him  of  the  opportunity  to  do  so  while  the  privilege 
lasted."  In  that  case,  after  the  termination  of  the  broker's 
authority,  the  principal  sold  to  the  person  with  whom  the 
broker  had  negotiated  at  a  less  price ;  and  it  was  held  that  he 
had  a  right  to  do  so,  unless  his  action  was  a  mere  device  to 
escape  the  payment  of  commissions.  Any  other  rule  would 
prolong  a  contract  with  a  broker  indefinitely.  No  man  could 
know  when  he  was  freed  from  its  obligations,  and  a  liability 
would  be  imposed  not  contained  in  the  terms  of  the  contract, 
and  essentially  perverting  its  legitimate  construction. 

"We  may  now  apply  these  principles  to  the  facts  of  the  present 
case.  The  plaintiff  began  his  efforts  to  sell  the  steel  rails  of 
the  Bethlehem  Iron  Company  very  soon  after  authority  was 
given  him.  In  the  latter  part  of  December,  1873,  he  went  to 
Canada,  and  proposed  to  Mr.  Brydges,  who  was  managing 
director  of  the  Grand  Trunk  Railway,  to  sell  him  the  steel  rails 
of  the  defendant's  manufacture.  Brydges  declined  the  proposi- 
tion, saying  he  waa  not  then  in  the  market,  but  when  he 
was  would  let  plaintiff  know.  On  the  fifth  of  January,  the 
defendant  having  reduced  its  price  and  fijced  it  at  $108  per 
ton,  plaintiff  wrote  to  Brydges  telling  him  of  the  reduction 
and  that  the  defendant  offered  to  sell  at  $108  currency.  At 
the  close  of  his  letter  the  broker  adds,  "  I  think  a  firm  cash 
offer  of  $105  to  $107  currency  would  be  accepted  by  the 
Bethlehem  Iron  Company."  This  suggestion  is  severely  criti- 
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cised  by  the  appellant's  counsel  and  with  some  apparent  reason. 
The  broker  was  bound  to  maintain  a  steady  fidelity  to  the 
interests  of  his  principal.  He  had  no  right  to  sacrifice  the 
interest  of  the  latter  for  the  benefit  of  the  buyer,  and  yet  it 
may  well  be  that  buyer  and  seller  could  only  be  brought  to 
the  consent  of  a  bai^in  by  some  moderate  concession  as  to 
price,  and  that  the  broker  acted  fairly,  in  view  of  his  talk  with 
Ilunt  about  a  reduction,  in  making  the  su^estion  which  is 
assailed  as  a  violation  of  duty.  On  the  ninth  of  January 
plaintiff  again  wrote  Brydges  that  defendant  was  anxious  for 
an  order,  and  inclined  to  accept  a  reduction.  On  February 
fifth  the  broker  again  wrote  substantially  the  same  thing. 
Between  the  twentieth  of  that  month  and  the  eighth  of  Mardi 
he  was  in  Montreal  having  other  business  for  other  parties  and 
accomplished  nothing.  On  the  seventh  of  April  he  received  a 
telegram  from  Brydges  asking  tlie  price  of  one  thousand  tons 
of  steel  rails,  "either  of  English  or  American  manufacture," 
for  immediate  delivery.  This  seemed  a  hopeful  inquiry. 
Plaintiflf,  after  getting  a  price  from  Evans,  telegraphed  an  oflEer 
for  the  defendant  at  $106  currency.  At  the  same  time  the 
plaintiff  wrote  Brydges,  repeating  the  offer  but  also  transmit- 
ting offers  by  other  parties  of  English  rails.  What  that  meant, 
and  what  its  effect  on  defendant's  interests  was,  is  made  plain 
by  the  further  fact  that  no  order  came  for  the  defendant's  rails, 
but  Sibbald  bought  for  the  Grand  Trunk,  on  the  11th  of 
April,  five  hundred  and  twenty  tons,  and  on  the  14:th  of  April 
eighty  tons  of  English  rails.  Meanwhile,  and  on  the  11th  of 
April,  he  caused  to  be  sent  to  the  Grand  Trunk  Railway  a 
broken  piece  of  defendant's  rail  to  show  the  quality  of  the 
steel.  On  the  21st  of  April  he  wrote  to  Ilannaford,  the  chief 
engineer  of  the  Grand  Trunk,  explaining  the  object  of  send- 
mg  the  fractured  rail,  and  that  the  defendant  would  roll  to 
that  company's  section,  and,  if  required,  punch  or  bore  holes 
round  in  rails. 

On  or  about  the  23d  of  April,  1874,  plaintiff  received  a  tele- 
gram from  the  Grand  Trunk  Railway,  asking  upon  what  terms 
one  thousand  tons  of  steel  raib  of  the  Bethlehem  Iron  Com- 
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pany  would  be  delivered  at  Portland.  On  the  same  day  he 
telegraphed  to  the  defendant  to  know  the  lowest  price,  and 
stating  that  tlie  rails  inquired  about  were  for  the  Grand 
Trunk.  Just  such  an  incident  had  occurred  once  before,  as 
wo  have  seen,  and  nothing  liad  come  of  it.  At  that  time  a 
price  had  been  named  but  no  purchase  had  resulted.  Was  it 
unreasonable  if  the  patience  and  confidence  of  the  principal 
became  exhausted  ?  Mr.  Hunt  telegraphed  that  he  would  see 
plaintiflE  the  next  day.  He  did  so,  and  in  that  interview  de- 
clined to  name  a  price,  or  negotiate  further  through  plaintiff. 
On  that  same  day  the  latter  telegraphed  and  wrote  to  the 
Grand  Trunk  officers  that  the  Bethlehem  Company  declined 
to  name  a  price.  This  ended  the  agency,  terminated  the  con- 
tract ;  left  each  party  at  entire  liberty,  if  the  action  of  the  de- 
fendant was  within  its  legal  rights  and  exercised  fairly  and  in 
good  faith. 

The  efforts  of  the  plaintiff  had  been  thus  unsuccessful.  He 
had  not  made  a  bargain,  he  had  failed  to  bring  buyer  and 
seller  to  an  agreement,  after  having  had  four  months  of  oppor- 
tunity, and  now  his  authority  was  terminated  without  his  hav- 
ing earned  commissions.  Very  plainly  he  had  acquired  no  right 
to  them  and  could  acquire  no  right  to  them  from  any  thing 
which  might  happen  in  the  future,  unless  upon  the  sole  and  only 
ground  that  the  defendant  terminated  the  agency  in  bad  faith 
and  as  a  device  to  get  the  benefit  of  plaintiff's  labors  without 
paying  for  them.  It  is  difficult  to  see  how  that  could  be  main- 
tained, and  yet,  in  his  charge  to  the  jury,  the  trial  judge  called 
attention  to  the  claim  that  on  this  same  23d  of  April,  Evans, 
who  as  broker  made  the  final  sale,  and  who  had  learned  on  the 
street  that  the  Grand  Trunk  Hailway  was  in  the  market  for 
steel  rails,  wrote  that  fact  to  the  defendant  and  began  the 
negotiations  which  ended  in  a  sale.  He  did  write  such  a  letter 
to  Hunt,  but  it  is  plain  that  the  latter  did  not  receive  it  until 
the  25th  at  the  earliest,  and  not  until  after  he  had  terminated 
plaintiff's  agency.  He  could  not,  therefore,  have  been  in- 
fluenced by  it,  and  the  evidence  of  bad  faith  had  nothing  left 
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on  which  to  rest  except  the  fact  of  the  actual  sale  to  the  Grand 
Trunk  Eailway  on  the  18th  of  May,  which  sale  was  made 
through  Evans  and  his  brokerage  paid. 

Keeping  in  view  this  state  of  facts,  we  are  prepared  to  con- 
sider certain  other  alleged  errors  in  the  final  disposition  of  the 
case.  The  court  was  asked  to  direct  a  verdict  for  the  defend- 
ant on  the  ground  that  although  the  plaintiff  had  first  applied 
to  the  defendant  for  the  price  of  the  rails,  the  defendant  was 
entirely  at  liberty  to  refuse  his  services  and  make  a  sale  itself, 
directly  or  through  another  broker.  The  request  was  refused. 
"We  cannot  quite  say  that  this  was  error  in  view  of  tlie  possible 
question  of  bad  faith  in  terminating  the  agency.  Slender  as 
may  have  been  its  foundation,  there  was,  perhaps,  enough  in 
the  circumstances  of  the  case  and  the  facts  of  the  transaction 
to  make  it  proper  to  submit  that  question  to  the  jury.  It  was 
a  question  peculiarly  within  their  province,  and  which  the 
court  could  hardly  be  justified  in  withholding  from  their  con- 
sideration. 

The  court  was  then  asked  to  charge  that  the  defendant,  un- 
der the  circumstances,  had  the  right  to  refuse  to  use  the  ser- 
vices of  Mr.  Sibbald,  if  the  action  was  taken  in  good  faith, 
without  any  intent  to  deprive  him  of  his  conmiission.  The 
proposition  involved  in  this  request  was,  as  we  have  already 
shown,  entirely  accurate  and  sound,  and  should  have  been  so 
presented  to  the  jury.  The  trial  judge,  however,  was  unwill- 
ing to  so  charge  without  adding  a  material  qualification,  lie 
said,  "I  charge  that  proposition,  but  I  charge  it  with  a  qualifi- 
cation, that  the  defendant  had  no  right  to  refuse  to  avail  itself 
of  those  things  which  the  broker  had  done  and  then,  indi- 
rectly— no  matter  whether  in  good  faith  or  bad  faith — by 
other  channels,  avail  itself  of  the  efforts  of  the  broker  with 
whom  it  has  declined  to  continue  the  negotiation."  There  was 
an  exception  both  to  the  refusal  to  charge  and  to  the  qualifica- 
tion added. 

It  is  apparent  that  the  request  and  the  charge,  taken  to- 
gether, plainly  instructed  the  jury  two  things;  first,  that  a 
seller  cannot,  even  in  good  faith,  terminate  the  authority  of  a 
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broker,  and  effect  a  sale  afterward  throngh  other  agencieSy  and 
freed  from  any  liability  to  the  broker,  if  in  the  making  of 
such  after-sale  the  latter's  previous  unsuccessful  efforts  are  in 
fact  useful  and  aid  and  assist  in  the  final  bargain ;  and,  second, 
that  the  circumstances  of  tlie  case  were  such  as  to  justify  the 
inference  that  in  tlie  sale  actually  made  the  seller  did  in 
fact  avail  himself  of  the  previous  labors  of  the  broker.  This 
last  proposition,  without  being  distinctly  asserted,  was  plainly 
assumed  as  the  basis  upon  which  the  qualification  of  the  re- 
quest to  charge  rested  and  was  rendered  necessary.  The  prac- 
tical result  of  the  instruction  thus  given  was  in  hostility  to  the 
conclusions  we  have  derived  from  the  authorities.  It  made 
immaterial  the  good  faith  of  the  defendant  in  terminating  the 
authority  of  the  broker,  and  explicitly  denied  such  right  as 
affecting  commissions,  if  the  after^ale  was  in  fact  aided  and 
assisted  by  the  plaintiff's  previous  unsuccessful  efforts.  The 
test  of  the  right  to  recover  is  changed  from  the  question  of 
the  principal's  good  faith  in  terminating  the  agency,  to  the 
question  whether,  notwithstanding  that  fact,  the  new  and  inde- 
pendent sale  was  helped  and  benefited  by  the  previous  action 
of  the  broker.  The  logical  result  of  such  a  doctrine  would 
be  to  prevent  the  defendant  from  ever  making  a  sale  of 
steel  rails  to  the  Grand  Trunk  Kailway,  except  on  condition 
of  paying  a  commission  to  the  plaintiff.  For  the  one  only 
useful  thing  which  he  did  was  to  introduce  the  Bethlehem 
rails  to  the  notice  of  that  railway  company.  There  could  be 
no  sale  thereafter  which  would  not  be  as  much  due  to  such 
original  act  of  the  broker  as  the  one  in  question.  It  could 
always  be  said  with  equal  truth  that  the  iron  company  was 
availing  itself  of  the  fruits  of  the  broker's  labor.  The  doctrine 
asserted  permits  a  recovery  for  unsuccessful  efforts,  for  trying 
to  effect  an  agreement  without  accomplishing  one,  for  merely 
asking  a  purchaser  to  buy  without  getting  his  assent,  because 
though  the  agency  had  ended  without  commissions  earned, 
a  later  and  independent  negotiation  was  probably  easier  and 
more  likely  to  succeed  by  reason  of  such  previous  efforts.  The 
charge  had  a  clear  tendency  to  mislead  the  jury.     Because  the 
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broker  originally  brought  the  Bethlehem  rails  to  the  notice  of 
the  Grand  Tnink  purchasing  officers,  and  thereafter  accom- 
plished nothing  more  than  to  lessen  the  principal's  price  and 
sell  the  rails  of  its  rivals  to  the  proposed  customer,  he  is  held 
entitled  to  recover  commissions  on  a  sale  made  without  his 
intervention  and  after  hifi  agency  had  been  fairly  and  lawfully 
terminated.  Grant  that  what  he  did  may  justly  be  said  to 
have  aided  in  the  making  of  the  after-sale,  yet  that  does  not 
furnish  ground  for  recovery,  as  we  have  already  seen.  If  it 
did,  such  an  agency  might  pass  utterly  beyond  the  principal's 
control.  The  trial  judge,  in  the  earlier  part  of  his  charge,  had 
stated  the  general  rule  correctly,  and  as  we  hold  it  should  be. 
He  said  to  the  jury,  "If  you  find  from  tlie  evidence  in  any 
given  case,  that  the  broker  has  failed  to  carry  out  any  particu- 
lar transaction,  and  that  his  efforts,  although  he  may  have 
introduced  the  parties,  have  terminated,  and  that  he  has  not 
succeeded  in  making  the  trade,  then  the  principal  has  a  per- 
fect right  to  resort  to  other  sources  for  the  purpose  of  effectu- 
ating that  trade."  If  the  charge  had  stopped  here  no  error 
would  have  been  committed.  But  it  did  not  stop  here.  At 
its  very  close,  and  as  the  last  words  left  with  the  jury,  the 
doctrine,  before  correctly  announced,  is  qualified  by  the  intro- 
duction of  a  new  and  wrong  element  which  could  scarcely  fail 
to  lead  the  jury  astray.  It  not  only  denied  that  unearned 
commissions  were  finally  cut  off  by  a  termination  of  the 
broker's  authority  exercised  in  good  faith,  but  confusing  the 
essentially  different  ideas  of  an  endeavor  to  make  some  sale, 
and  negotiations  about  a  particular  sale,  assumed  that  the  last 
existed  when  the  authority  terminated,  and  on  that  unwar- 
ranted assumption  asserted  the  right  to  commissions  on  the 
sale  actually  made.  He  should  have  submitted  the  question 
of  good  faith  in  terminating  the  agency  to  the  jury,  and  told 
them  if  they  found  that  fact,  that  no  commissions  could  accrue 
on  the  after-sale,  however  much  in  making  it  the  seller  availed 
himself  of  the  previous  labors  of  the  broker. 

If  after  the  broker  has  been  allowed  a  reasonable  time, 
within  which  to  produce  a  buyer  and   effect  a  sale,  he  has 
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failed  to*  do  bo,  and  the  seller  in  good  faith  and  fairly  haa 
terminated  the  agency  and  sought  other  assistance  by  the  aid 
of  which  a  sale  is  congummated,  it  does  not  give  the  original 
broker  a  right  to  commissions,  because  the  purchaser  is  one 
whom  he  introduced  and  the  :£nal  sale  is  in  some  degree  aided 
or  helped  forward  by  his  previous  unsuccessful  efforts.  If  the 
charge  was  intended  to  mean  this,  and  no  more  than  this,  the 
language  chosen  was  unfortunate,  for  its  direct  tendency  was 
to  convey  to  the  jury  an  entirely  different  idea  and  one  with 
which  we  do  not  concur.  For  this  error  the  judgment  should 
be  reversed. 

Judgment  reversed;  new  trial  granted,  costs  to  abide  the 
event. 

All  concur ;  except  Rapallo,  J.,  absent. 

Judgment  reversed. 


Oeobqb  W.  Kidd,  Bespondent,  v.  Thomas  MoOormick  et  al., 

Appellants. 

Plaintiff  and  defendants  McC.  entered  into  a  contract  by  which  the  former 
agreed  to  convey  to  the  latter  seven  lots,  they  giving  back  their  hond 
and  a  mortgage  on  each  lot  for  the  parchaae-money.  The  vendees  agreed 
to  erect  a  dwelling  upon  each  lot,  plaintiff  making  to  them  certain  ad- 
vances as  the  work  progressed,  to  be  repaid  out  of  the  proceeds  of  mort- 
gages upon  the  lots.  After  the  papers  were  executed  and  the  work  of 
building  commenced,  the  vendees  negotiated  a  loan  of  defendant  G.,  se- 
cured by  mortgages  upon  four  of  the  lots,  and  an  agreement  was  made 
between  all  the  parties, to  the  effect,  among  other  things,  that  a  certain  por- 
tion of  the  moneys  loaned  should  be  deposited  in  a  trust  company  "  as 
collateral  security  for  the  completion  of  the  dwelling-houses,"  and  that 
said  mortgages  should  have  the  priority  over  plaintiffs  mortgages  on 
said  lots.  The  vendees  failed  to  perform  their  agreement,  and  after 
the  expiration  of  the  time  fixed  for  performance,  abandoned  the  premises  ; 
whereupon  plaintiff  went  on  and  completed  the  buildings.  In  an  action 
to  reach  the  trust  funds,  held,  that  plaintiff's  damages  were  the  differ- 
ence between  the  value  of  the  premises  as  they  were  when  aban4oned 
by  the  vendees,  and  what  their  value  would  have  been  had  the  buildings 
then  been  completed  aooording  to  the  contract ;  and  that  he  was  entitled 
to  have  out  of  the  trust  fund  the  amount  of  the  damages  so  estimated. 

Plaintiff,  before  bringing  this  action,  foreclosed  his  mortgages,  bidding  in 
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the  premises  and  obtaining  judgments  for  defidencies.  Meldy  that  neither 
the  taking  possession  and  completing  the  buildings,  nor  the  foreclosures 
worked  a  rescission  of  the  contract  ou  the  part  of  plaintiff ;  also  that  a  reser- 
yation  of  said  contract  in  the  foreclosure  judgments  was  not  necessary. 
Also,  ?ield,  that  plaintiff  was  entitled  to  recover  for  expenditures  made  after 
the  foreclosure  sales  in  completing  the  buildings. 

(Argued  December  10. 1880;  decided  January  18,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  1, 
1879,  affirming  judgment  in  favor  of  plaintiff,  entered  upon 
a  report  of  the  referee. 

Tlijs  action  was  brought  by  plaintiff  to  reach  a  trust  fund 
deposited  with  the  Union  Trust  Company  of  New  York. 

On  the  29th  of  January,  1877,  plaintiff  entered  into  a  build- 
ing contract  with  the  defendants,  Thomas  and  John  McCor- 
mick,  by  whicli  it  was  agreed  that  plaintiff  should  sell  and  convey 
to  John  McCormick  seven  certain  lots  of  land  for  $2,425  each, 
and  on  each  of  whicli  said  John  McCormick  was  to  give  back  in 
T  ayment  for  the  same  a  bond  and  mortgage  for  that  amount.  The 
McCormicks  agreed  to  erect  a  house  of  a  certain  pattern  on  each 
lot,  each  to  be  completed  July  1, 1877.  Plaintiff  agreed  to  aid 
in  the  erection  of  these  houses  by  making  ceitain  temporary 
loans,  to  be  repaid  him  when  the  houses  had  reached  certain 
stages  toward  completion,  plaintiff  agreeing  upon  such  repay- 
ment to  allow  liens  on  each  of  the  lots  to  amounts  specified, 
the  same  to  have  precedence  over  his  mortgages. 

In  pursuance  of  this  agreement  the  land  was  conveyed  to 
John  McCormick,  and  bonds  and  mortgages  for  the  purchase- 
money  taken  back  by  plaintiff.  The  McCormicks  proceeded 
with  the  erection  of  the  houses,  plaintiff  making  the  temporary 
loans  called  for  in  tlie  agreement. 

On  or  about  May  23,  1877,  the  McCormicks  procured  a 
loan  from  defendants  Charles  B.  and  George  H.  Granniss 
of  $10,000,  secured  by  mortgages  of  $2,500  each  on  four 
of  the  lots,  plaintiff  having  executed  an  instrument  giving 
said  mortgages  priority  over  his  purchase-money  mortgages. 
It  was  agreed  between  the  parties  that  $6,000  of   the  said 
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loan  should  be  deposited  in  the  Union  Trust  CompaDj  of 
New  York,  subject  to  the  joint  order  of  plaintiflE  and  the 
Grannisses.  Of  this  deposit  $3,000  was  to  be  drawn  out 
and  paid  to  plaintiflE  when  the  work  of  building  had  pro- 
gressed to  a  point  specified,  and  the  balance  to  be  so  drawn 
out  when  the  buildings  were  completed  ready  for  occupation. 
The  money  was  deposited  as  agreed.  The  McCormicks  pro- 
ceeded with  the  work,  and  on  July  6  the  $3,000  was  drawn 
out  and  paid  to  plaintiff,  out  of  which  he  repaid  himself  his 
advances,  and  paid  the  balance  on  the  McCormicks' 'order.  He 
also  made  further  advances  and  accepted  an  order  drawn  on 
him  by  the  McCormicks.  The  McCormicks  proceeded  with 
the  work  until  about  September  1,  1877,  when,  as  the  referee 
found,  without  any  just  cause  therefor,  and  in  violation  of 
said  contract,  they  abandoned  the  same  in  an  unfinished  con- 
dition, and  declared  to  the  plaintiff  tliat  they  would  not  com- 
plete them.  He  also  found  that  the  four  houses  mortgaged  to 
the  Grannisses  were  worth,  when  abandoned,  $2,250  less  than 
if  finished.  On  or  about  October  18,  1877,  the  plaintiff  com- 
menced actions  to  foreclose  his  mortgages,  and  on  the  2d  day 
of  Febniary,  1878,  duly  recovered  therein  judgments  of  fore- 
closure and  sale,  and  for  deficiency  against  John  McCormick  ; 
and  on  the  7th  day  of  March,  1878,  each  of  said  seven  houses 
were  sold  pursuant  to  said  judgments,  and  purchased  by,  and 
conveyed  to  the  plaintiff  at  a  price  which  left  a  deficiency. 
As  conclusions  of  law  tlie  referee  fouiid  that  plaintiff  was  en- 
titled first  out  of  the  fund  to  said  sum  of  $2,250,  with  interest 
from.  September  1,  1877,  to  be  applied  in  reduction  of  the 
deficiencies  on  the  foreclosure  sale;  that  defendant  Bierd,  wlio 
held  the  order  so  accepted  by  pkintiff,  was  next  entitled  to  the 
amount  thereof  with  interest,  and  that  plaintiff  was  entitled  to  . 
the  residue  to  be  applied  upon  the  advances  made  by  him. 

I^.  P.  Bellamy  for  appellants.     Upon  the  defendants'  aban- 
donment of  the  building  contract,  plaintiff  could  elect  to  sue  for 
damages  for  breach  of  contract  or  specific  performance,  to  re- 
cover on  the  contract  his  unpaid  advances  then  due,  or  lie  could 
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rescind  and  in  an  action  for  money  had  and  received,  recover 
what  he  had  paid  on  the  faith  of  the  contract.  (11  Paige,  427; 
57  K  Y.  217 ;  4  Johns.  Ch.  334 ;  i>ay  V.  iT.  T.  C.  B.  R.  Co., 
53  Barb.  253 ;  Baymond  v.  Bernard,  12  Johns.  275.)  Each  of 
these  actions  is  a  personal  one,  and  plaintiff  is  bound  by  his 
election  and  must  stand  by  it.  {Day  v.  N.  Y.  C.  B.  B.  Co., 
53  Barb.  253-5 ;  Dubois  v.  7>.  <j6  B.  C.  Co.,  4  Wend.  285 ; 
Morris  v.  Bexford,  18  N.  Y.  557 ;  2  Story's  Eq.  Jur.,  §  750.) 
The  measure  of  damages  would  not  exceed  the  cost  of  com- 
pleting, which  would  put  the  plaintiff  in  exactly  the  same  con- 
dition as  if  the  contract  had  been  fulfilled.  {Morrill  v.  Irving 
F.  Ins.  Co.y  33  N.  Y.  439 ;  Beal  v.  Borne  F.  Ins.  Co.,  86  id. 
522 ;  Devlin  v.  T?ie  Mayor,  etc.,  63  id.  25 ;  Masterton  v. 
Mayor,  etc.,  Brooklyn,  7  Hill,  74 ;  Cassidy  v.  Le  Fevre,  45 
N.  Y.  567 ;  Griffin  v.  Cdyer,  16  id.  493-5  ;  Freeman  v.  Clute, 
3  Barb.  427.)  Plaintiff's  acts  rendered  a  performance  of  either 
building  contract  or  trust  fund  collateral  agreement,  impossible, 
and  constituted  an  absolute  rescission  of  both  contracts  by  mu- 
tual consent.  {Dubois  v.  D.  <&  H.  C.  Co.,  4  Wend.  285 ;  Bay- 
mond V.  Bernard,  12  Johns.  275 ;  TervnUiger  v.  Knapp,  2 
E.  D.  Smith,  86 ;  Coon  v.  Beed,  1  Hilton,  512 ;  MaUory  v. 
Lord,  29  Barb.  454 ;  Da/vis  v.  Associates  of  N.  J.,  6  Hun, 
474 ;  OaJlagher  v.  Nichols,  60  N.  Y.  448 ;  Meyer  v.  HaUock, 
2  Eob.  288 ;  Morris  v.  Bexford,  18  N.  Y.  557;  Lawrence  v. 
Tayl(rr,  5  Hill,  107;  Schofidd  v.  McGregor,  1  T.  &  C.  404; 
Utter  V.  Stuart,  30  Barb.  20  ;  Weaver  v.  BenMey,  1  Cai.  47 ; 
Sturtevami  v.  Orser,  24  N.  Y.  538 ;  FvUager  v.  Beville,  3 
Hun,  600 ;  I)ay  v.  iT.  T.  C.  B.  B.  Co.,  53  Barb.  250 ;  Mason 
V.  Boret,  1  Den.  69 ;  Goss  v.  Mather,  2  Lans.  286.)  The  sale 
at  auction  has  fixed  the  liabilities  of  the  parties  so  far  as  value 
is  concerned,  and  estimated  value  is  utterly  immaterial.  (20 
N.  Y.  499 ;  42  id.  40 ;  2  Keyes,  649.) 

Thc/mas  J.  TUney  for  respondent.  There  was  no  rescission 
by  plaintiff  of  either  the  original  contract  or  the  trust  fund 
agreement.     {Meyer  v.  HaUock,  2  Rob.  284.) 
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FoLQEE,  Ch.  J.  We  think  tliat  the  building  contract  and  the 
agreement  as  to  the  trust  fund  are,  by  the  acts  of  the  parties, 
to  be  read  as  one  contract.  Then,  as  far  as  involved  in  this 
case,  it  was  a  contract  by  the  McCorraicks,  to  take  a  deed  of  the 
premises,  to  give  back  mortgages  to  the  plaintiff,  to  build  four 
houses  on  the  lots,  and  to  leave  $3,000  on  deposit  at  the  trust 
company  as  a  collateral  security  for  the  performance  by  them 
of  the  contract.  The  plaintiff  agreed  that  his  mortgages  should 
be  next  in  lien  after  the  Grannis  mortgage,  and  that  he  would 
make  some  advances.  He  has  kept  his  agreement.  The 
McCormicks  have  not  completed  the  houses,  and  have  failed  to 
perform  their  agreement.  The  plaintiff  has  a  right  to  resort  to 
his  collateral  security,  the  fund  ;  and  the  question  is,  how  much 
of  it  is  he  entitled  to,  as  against  the  McCormicks?  Clearly  ho 
is  entitled  to  have  from  the  McCormicks  as  much  as  will  put 
him  in  as  good  plight  as  he  would  have  been  had  the  houses  been 
finished.  His  damages  are  the  difference  in  the  value  of  the 
premises,  as  they  were  with  the  houses  unfinished,  on  the  Ist 
September,  1877,  from  what  the  value  of  them  would  have  been, 
had  the  houses  been  finished  on  that  day  according  to  the  con- 
tract. Laraway  v.  Perkins  (10  N.  Y.  371)  was  the  case  of  a 
covenant  by  the  defendant  to  build  a  house,  and  by  the  plaint- 
iff to  convey  a  house  and  lot  in  payment  therefor.  On  the 
trial,  the  plaintiff  was  allowed  to  give  evidence  of  the  difference 
in  value  between  the  house  and  lot  that  he  was  to  convey,  and 
the  house  to  be  built  by  the  defendant.  It  was  objected  that 
the  difference  in  value  was  not  a  proper  measure  of  damages. 
Tlie  evidence  was  received  under  exception,  and  the  ruling 
was  upheld  in  this  court.  Two  opinions  were  given  in  this 
court.  They  are  not  put  in  the  same  form,  but  they  reach  the 
same  result.  Gardiner,  J.,  said :  "  The  difference  in  value 
between  the  house  and  the  land  was  the  natural  and  necessary 
measure  of  damages.'*  Johnson,'  J.,  said:  "The  measure  of 
damages  would  be  what  it  would  be  worth  to  build  such  a  house. 
*  *  *  It  is  the  common  case  of  work  contracted  to  be  done, 
materials  to  be  furnished,  goods  to  be  delivered,  in  all  which 
the  damages  are  measured  by  ascertaining  what  it  would  have 
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been  worth  to  perf  onn."  What  the  specific  evidence  given  was, 
does  not  appear  from  the  case  as  reported,  nor  from  the  Coort 
of  Appeals  cases,  bound  and  filed  in  the  State  Library:  Yol. 
35,  B.  No.  23.  JUarrea  v.  Irvinff  Fire  Ins.  Co.  (33  N.  Y.  429) 
was  a  case  of  a  building  insm*cd  bj  defendant  and  burned. 
The  defendant  chose  under  a  condition  in  the  policy  to  rebuild. 
The  court  held  that  the  policy  thereby  became  as  if  a  building 
contract.  The  defendant  failed  to  complete  the  building. 
The  rule  of  damages  was  laid  down,  as  the  difference  in  value 
between  the  building  as  it  existed  on  the  day  it  was  destroyed 
by  fire,  and  the  building  tliat  the  defendant  finished  and  de- 
livered over  to  the  plaintiff  (see  p.  439);  and  that  the  inquiry 
would  be,  has  the  defendant  replaced  the  article  or  rebuilt  the 
building  as  agreed  (see  p.  453);  though  elsewhere  in  the  same  case 
it  is  said  that  the  rule  is :  ^^  What  will  it  cost  to  procure  a  full 
completion  of  the  contract,  including,  if  the  case  calls  for  it, 
any  special  loss  by  reason  of  delays,  etc."  (see  p.  447). 
There  are  analogous  cases  that  tend  to  the  same  end.  Thus,  on 
a  covenant  to  teach  a  slave  a  trade,  the  measure  of  damages  is 
the  additional  value  of  the  slave  if  taught.  {jBeU  v.  Wali:er,  5 
Jones'  Law  [N.  C],  43.)  A  covenant  to  keep,  or  put  premises  in 
repair,  seems  to  be  an  analogous  case.  But  here  the  decisions 
do  not  agree.  Sometimes  it  has  been  held  that  the  measure  is 
what  it  will  cost  to  put  in  repair.  (  Vivian  v.  Chaitipion^  2 
Lord  Raymond,  1125 ;  Yates  v.  Dunster^  24  Law  J.  [Eng.]  226.) 
Other  times  it  has  been  said  or  intimated,  that  the  measure 
would  be  what  the  landlord  would  lose,  if  he  put  his  reversion 
in  market  and  sold  it ;  in  other  words,  the  difference  between 
what  it  was  worth  witli  the  premises  out  of  repair,  and  what  it 
woidd  have  been  with  them  in  rc])air.  {Sinith  v.  Pe<Uy  9  Exdi. 
161 ;  LuxTTuyre  v.  liohson^  1  B.  &  Aid.  584.)  So  it  is  stated, 
as  a  general  principle,  that  where  one  is  to  receive  property,  tlien 
the  value  of  the  property  is  the  measure  of  damages,  because  that 
is  the  remuneration  fixed  by  the  contract ;  and  the  principle  was 
applied,  by  holding  that  if  one  agreed  to  build  a  house  and  give  a 
lease  of  it,  the  value  of  the  lease  is  the  measure  of  damages  for 
noii-]>erformancc ;  as  the  cunsidei'atiou  was  the  delivery  of  a  thing 
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of  ascertained  or  asoertamable  value.  (StrtUt  y.  Farlar^  16 
M.  &  W.  249.)  So,  on  covenant  to  renew  a  lease,  the  valne  of 
the  thing  lost  bj  non-performance  is  the  measure  of  damages 
thereby.  {BcHmison  v.  Hangman,  1  Exch.  850;  Evdyn  and 
wife  V.  jRaddishj  Holt,  543 ;  see  7  Tamit  410 ;  Tracy  v. 
Albany  Exch,  Co.^  7  N.  T.  472 ;  HoUiday  v.  Marshall^  7  Johns. 
211.)  I  am  aware  that  there  has  not  been  harmony  in  the 
expressions  of  learned  judges,  in  passing  upon  the  question  of 
the  measure  of  damages.  I  apprehend,  however,  that  it  has 
been  principally  in  pointing  out  the  kind  of  testimony  by  which 
the  amoimt  of  damages  was  to  be  got  at,  rather  than  in  the 
rule  that  was  to  govern.  Stated  in  its  broadest  form,  the 
plaintiff  is  to  have  that  compensation,  which  will  leave  him  as 
well  off  as  he  would  have  been  had  the  contract  been  fully 
performed.  With  more  particularity,  he  has  a  right  to  a  house 
as  good  as  that  which  the  defendants  agreed  to  furnish ;  and 
his  damages  is  the  difference  between  the  value  of  the  house 
furnished  and  the  house  as  it  ought  to  have  been  furnished. 
One  kind  of  testimony  by  which  that  difference  may  be  made 
known,  is  that  of  experts,  saying  what  would  have  been  the  value 
of  the  one,  and  what  is  the  value  of  the  other.  Another  kind  of 
testimony  is  that  of  experts,  what  it  would  cost  to  complete 
the  unfinished  house  up  to  the  mark  of  the  contract.  Another 
kind  is,  when  the  house  has  been  in  fact  finished,  up  to  that 
mark,  what  it  did  in  fact  cost  to  finish  it.  But  these  ways 
all  lead  to  the  same  end ;  what  is  the  difference  in  value  be- 
tween the  unfinished  house  and  a  house  had  it  been  finished 
as  agreed  upon.  And  this  is  to  be  observed  of  the  last-named 
kind  of  testimony ;  f/rst^  that  the  plaintiff  is  not  under  obli- 
gation to  go  on  and  finish  the  house  f^^otmt^,  that  he  cannot 
always  finish  it,  as  he  could  not  in  the  case  in  hand,  at  the  day 
called  for  by  the  contract,  when  there  will  come  into  the  dam- 
ages the  element  spoken  of  by  Marvin,  J.,  in  33  N.  Y.  {fmpra) 
of  loss  fi*om  delays ;  and  thirds  that  the  cost  of  actual  building 
may  have  increased  after  the  day  of  performance,  and  so  bo  a 
detrimental  gauge  of  damage  for  the  defaulting  contractor. 
Yet  the  referee  received  testimony  in  each  of  these  ways,  and 
therefrom  reached  a  result,  by  the  application  to  the  facts  thus 
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before  him  of  the  rale  we  have  above  stated.  We  think  that  he 
made  no  error. 

The  plaintiff  was  entitled  on  the  Ist  of  September,  ISTT, 
that  there  should  be  finished  houses,  rentable,  and  so,  pro- 
ductive of  income  with  which  to  keep  down  interest  on  the 
mortgages  on  the  lots,  the  taxes  thereon,  and  insurance  premi- 
mns.  He  could  not,  on  that  day,  had  he  been  let  into  imme- 
diate possession  and  control,  by  any  expenditure  of  money  or 
energy,  have  completed  them  at  once ;  nor,  in  the  nature  of 
things,  could  he  have  supplied  the  lack  of  the  completed  houses 
by  a  purchase  in  the  market.  The  work  needed  to  complete 
was  one  of  time ;  and  while  the  time  was  running,  interest 
was  running  also,  taxes  were  levied,  insurance  was  to  be  kept 
up,  and  the  premises  were  yielding  no  rent.  It  is  plain  that 
to  repay  him  just  what  he  expended  to  finish  the  buildings 
would  not  make  him  whole;  for  he  had  to  pay,  besides  the 
cost  of  building,  interest  to  Granniss,  and  lose  interest  on  his 
own  mortgages,  and  pay  taxes  and  premiums.  To  put  him  in 
as  good  predicament  as  he  would  have  been  had  the  buildings 
been  done  on  the  1st  of  September,  1877,  he  should  have  the 
difference  in  value  between  the  buildings  thrown  on  his  hands 
unfinished,  and  the  houses  as  they  would  have  been  if  com- 
pleted according  to  the  contract.  This  seems  to  us  the  rule 
that  will  give  him  full  compensation. 

The  appellants  claim  that  the  trust  fund  was  not  a  collateral 
to  the  plaintiff's  mortgages.  It  is  true  that  it  was  not  made 
so  in  direct  terms,  but  it  was  collateral  that  the  houses  would 
be  built ;  and  as  that  could  not  be  without  helping  the  security 
of  the  plaintiff's  mortgages  indirectly,  the  trust  fund  operated 
as  collateral  to  the  mortgages.  The  plaintiff  gave  up  his  right 
to  have  no  greater  incumbrance  on  the  lots,  before  his  own, 
than  to  an  amount  named.  He  permitted  a  larger  amount  to 
precede  him,  but  he  did  so  on  the  consideration  th^t  $3,000 
should  be  kept  on  deposit  as  a  security  that  the  houses  be 
built,  and  to  be  paid  to  him  when  they  were  finished.  He 
was,  to  be  "Sure,  to  iriake  advances  for  the  building,  but  those 
advances  expended  on  the  premises  made  his  mortgage  se- 
curity more  valuable ;  and  when  the  $3,000  would  be  paid 
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him  he  would  reimburse  himself;  which  makes  his  conduct 
wise  and  consistent  in  applying  the  first  $3)000  to  liquidate 
former  advances. 

We  see  no  question  of  election  of  remedies  in  the  case,  as 
that  question  is  presented  by  the  appellants.  The  plaintiff 
had  a  right  to  enforce  every  agreement  that  he  held  according 
to  its  terms.  His  bonds  he  could  sue  and  get  personal  judg- 
ments. His  mortgages  he  could  foreclose,  if  executions  on 
those  judgments  were  not  satisfied.  His  claim  upon  the  de- 
posit he  could  enforce,  as  that  deposit,  in  effect,  stood  for  so 
much  mortgage  security  that  he  had  given  up  to  Grannis  for 
the  appellants'  benefit.  And  here  is  the  essence  of  this  ar- 
rangement for  the  deposit.  The  plaintiff  relinquishes  so  much 
of  his  mortgage  security,  on  $3,000  being  put  aside  in  place  of 
it,  for  hun  ultimately.  It  mattered  not  to  him  that  he  made 
advances  to  the  McOormicks,  if  the  money  was  laid  out  on  the 
lots.  It  was  returned  to  him  in  enhancement  of  his  mortgage 
value^  and  he  would  obtain  repayment  from  the  $3,000  at  the 
end. 

Nor  is  there  room  for  a  question  of  the  rescission  of  the 
building  contract  by  the  plaintiff.  The  defendants  abandoned 
the  contract.  It  was  the  duty  and  the  interest  of  the  plaintiff 
to  mitigate  the  damages  therefrom  as  much  as  he  could.  To 
that  end  he  took  possession  of  the  work  and  finished  it  to 
availability.  His  act  in  foreclosing  the  mortgages  was  justi- 
fiable. There  had  been  a  default*  He  need  not  in  his  action 
therefor,  and  in  the  judgment,  reserve  the  building  contract ; 
the  defendants  had  abandoned  it,  and  it  would  have  been  a 
useless  form  to  have  done  so. 

Nor  is  the  point  tenable  that  the  plaintiff  cannot  recover  for 
expenditures  made  after  his  foreclosure  sale,  for  that  it  was 
made  on  his  own  land.  Expenditure  needful  to  bring  up  the 
value  of  the  buildings  is  part  of  the  damage  he  had  sustained, 
before  the  foreclosure,  by  the  failure  of  the  defendants  to  add 
so  much  to  the  value  of  the  land  as  they  agreed  to  do. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  Gabwood,  Bespondent,  v.  The  N.  T.  Central  &  Hudson 

R.  R.  R.  Co.,  Appellant. 

Plaintiff  waa  the  owner  of  a  mill  operated  by  water  power  famished  by  a 
creek.  Defendant,  who  waa  a  riparian  owner  above,  nnder  a  claim  of 
right,  diverted  the  waters  of  the  creek,  conveying  them  by  pipes  to 
reservoirs  whence  its  locomotives  were  supplied  with  water.  The  jary 
found,  on  sufficient  evidence,  that  the  water  so  diverted  from  the  creek 
was  sufficient  "  to  perceptibly  reduise  the  volume  of  water  therein,"  and 
to  "  materially  reduce  or  diminish  the  grinding  power  of  plaintiffs  mill," 
and  that  in  consequence  he  has  sustained  damage  to  a  substantial 
amount.  HM,  that  plaintiff  was  entitled  to  maintain  an  action  to  re- 
cover the  damages  sustained,  and  restrain  such  diversion. 

miiaU  y,RB.R  Co.  (10  Cush.  191),  and  Earl  of  &y.G.N.B.B,  Co,  (10 
L.  R.  10 :  Ch.  Div.  707),  distinguished. 

(Argued  December  10,  1880;  decided  January  18, 1881.) 

Appeal  from  jadgment  of  the  Greneral  Tenn  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  May  26, 1879,  reversing  an  order  of  Special  Term, 
which  denied  plaintiff's  demand  for  equitable  relief,  and  for  a 
judgment  for  damages,  and  ordered  that  the  action  be  retained 
as  an  action  at  law  for  trial  by  a  jury  upon  a  single  question  speci- 
fied in  the  order.     (Reported  below,  17  Hun,  366.) 

This  action  wbb  brought  by  the  plaintiff,  who  is  the  owner 
of  a  grist-mill,  which  is  operated  by  the  waters  of  Tonawanda 
creek,  in  the  town  of  Batavia,  Genesee  county,  to  restrain  the 
defendant  from  diverting  the  water  of  said  stream,  above  the 
plaintiff's  mill,  to  certain  tanks  and  reservoirs  constructed  by 
the  defendant  for  the  purpose  of  supplying  its  locomotive 
engines  with  water,  and  also  to  recover  damage  for  such 
diversion. 

The  cause  being  at  issue,  the  court,  at  Special  Term,  ordered 
certain  issues  framed,  to  be  tried  by  a  jury,  and  they  were 
afterward  tried  and  a  verdict  rendered  therein.  The  issues 
and  the  verdict  were  as  follows : 

First.  Has  the  diversion  of  the  water  of  the  Tonawanda 
creek,  in  the   village  of  Batavia,  above  the  plaintiff 's  mill,  by 
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the  New  York  Central  Eailroad  Company,  and  by  the  defend- 
ant, been  of  sufficient  amount  to  perceptibly  reduce  the  volume 
of  water  flowing  in  said  creek,  and  so  much  as  to  materially 
reduce  or  diminish  the  grinding  power  of  the  plaintiff 's  mill  ? 
If  yes,  for  what  length  of  time  was  such  reduction  or  diminu- 
tion continued. 

The  jury  answered  yes  to  that  question,  and  fixed  the  length 
of  time  at  four  hundred  and  seventy-four  days. 

The  second  question  was  answered  in  the  negative,  and  is 
now  unimportant. 

Third.  What  damage  has  the  plaintiff  sustained  by  the 
diversion  of  the  water  of  said  creek  from  said  mill  by  the  Kew 
York  Central  railroad  and  the  defendant  ?  In  answer  to  that 
question  the  jury  fixed  the  damages  at  $500. 

The  plaintiff  moved  the  cause  for  a  final  hearing  at  Special 
Term  on  the  verdict,  and  the  proof  taken  on  the  trial  of  the 
issues  which  the  partiias  stipulated  might  be  used  for  that  pur- 
pose. Certain  undisputed  questions  of  fact  of  a  formal  char- 
acter were  admitted.  It  appeared  in  evidence  that  the  water 
was  carried  from  the  stream  to  tanks  or  reservoirs  by  means  of 
iron  pipes  which  the  railroad  company  had  laid  in  the  ground 
for  that  purpose,  and  that  it  was  used  to  supply  defendant's 
locomotives. 

The  cause  having  been  heard,  the  court  made  an  order  direct- 
ing that  the  demand  of  th^  plaintiff  for  equitable  relief  by  way 
of  granting  a  perpetual  injunction,  and  compelling  the  defend- 
ant to  take  up  its  pipes,  and  cease  to  use  any  of  the  water  of 
the  stream  for  supplying  its  engines  and  operating  its  road,  be 
denied,  and  adjudging  that  as  the  plaintiff  failed  in  the  chief 
purpose  of  the  suit  he  was  not  entitled  to  a  judgment  for  the 
damages  assessed  by  the  jury ;  and  further  ordering  that  as 
the  question  of  reasonable  use  has  not  been  passed  upon,  the 
action  be  retained  as  an  action  at  law,  and  that  the  plaintiff 
have  the  right  to  bring  the  action  to  trial  before  a  jury  upon 
the  single  issue  whether  the  use  of  the  water  by  the  defendant . 
was  reasonable.    From  that  order  the  plaintiff  appealed. 

The  General  Term  order  directed  judgment  that  pa  ioh 
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junction  issue  perpetually  restraining  defendant  from  divert- 
ing the  water  of  said  creek,  to  the  injury  of  the  plaintiflE,  and 
that  he  recover  the  damages  found  by  the  jury.  Judgment 
was  entered  accordingly. 

Sa/muel  Hand  for  appellant.  By  the  common  law  of  nature 
the  use  of  water  flowing  in  its  natural  channel,  like  the  use  of 
heaf  and  light,  is  common  to  all,  and  is  not  the  subject  of  ex- 
clusive property  in  any.  (Justin.,  B.  2,  tit.  1,  §  1 ;  Grot.  B.  C. 
2,  §  13 ;  Puff.,  B.  4,  C,  §  52 ;  Vattel,  B.  1,  C.  20,  pp.  101-110 ; 
Vinius,  140,  141,  142  ;  Brown's  Civil  Law,  B.  2,  C.  1,  p.  170; 
Angell  on  Water-courses,  §§  121,  122.)  In  the  enjoyment  of 
this  natural  right  the  owner  of  the  land  over  or  through 
which  a  natural  stream  flows  may  abstract  from  the  volume 
thereof  for  all  reasonable  purposes,  in  the  manner  in  which 
such  streams  are  usually  enjoyed.  ( Weston  v.  Alden^  8  Mass. 
136 ;  Anthony  v.  Lapha/m^  5  Pick.  175 ;  NewhaU  v.  Iveson^ 
8  Gush.  595-599;  Blcmchard  v.  Bak^^  8  Greenl.  253;  Ar- 
nold V.  Foot^  12  Wend.  331 ;  Emhr&y  v.  Owm^  6  Exch.  368; 
Wadsworthy.  TiUotaon^  15  Conn.  366;  Mayor  v.  Com^rSy 
etc,y  7  Barr.  [Pa.]  348  ;  Pitta  v.  Lancaster  MiMs^  13  Mete.  156.) 
It  is  only  for  an  unreasonable  use  that  an  action  is  maintain- 
able. ( Weston  V.  Alden^  8  Mass.  136 ;  Colhum  v.  RichardSy 
13  id.  420 ;  Cook  v.  EuU^  3  Pick.  269 ;  Anthony  v.  Lap- 
Jumiy  5  id.  175 ;  Evams  v.  MerrvweatheVy  3  Scam.  492,  496 ; 
Union  Mills  &  MiUvng  Co.  v.  Ferris^  2  Sawyer  [U.  S.  Cir. 
Ct.],  196  ;  WheaUey  v.  Chrismany  24  Penn.  St.  302 ;  Hayes  v. 
Waidron^  44  N.  H.  583  ;  The  Mayor^  eto.y  v.  Appoldy  42  Md. 
443  ;  The  Mayor,  etc.,  v.  Com^rsy  etc.,  7  Barr.  348,  367 ; 
Carey  v.  Daniels,  8  Mete.  476 ;  Fmbrey  v.  Owen^  6  Exch. 
368;  3  Kent's  Com.,  §  52,  pp.  439,  445  ;  Wood  v.  Wand,  8 
Exch.  748,  780  ;  Howell  v.  McCoy,  3  Rawle,  256  ;  BvUa/rdv. 
Sar.  V.  M.  Co.,  77  N.  Y.  529 ;  Prentice  v.  Geiger,  74  id. 
345;  Angell  on  Water-courses  [6th  ed.],  §  121;  OilleU  v. 
Johnson,  30  Conn.  180;  Wadsworth  v.  TiUotson,  15  id. 
366;  Pitts  v.  Lam^caster  MiUs,  13  Mete.  156;  Davis  v. 
Oetchel,  50  Me.  602 ;  Gould  v.  Boston  D.  Co.,  13  Gray,  442 ; 
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Merrijield  Y.  Worcester,  110  Mass.  216;  City  of,  Spriit^c/field 
V.  Ha/rrisy  4  Allen,  494;  Clinton  v.  Myers,  46  N.  Y.  511 ; 
Cooley  on  Torts,  585,  note ;  Keeney  <j5  Wood  Mfg.  Co.  v,  Un. 
Mfg.  Co.,  39  Conn.  576 ;  Snow  v.  Parsons,  28  Vt.  459 ; 
Piatt  V.  Johnson,  15  Johns.  217;  Palmer  y.  MvUigan,  3 
Oaines,  313  ;  Dickinson  v.  Orand  June.  C.  Co.,  9  Eng.  Exch. 
521 ;  Mliott  V.  FUchburgh  R.  R.  Co.,  10  Oiish.  193.)  As  be- 
tw.een  proprietors  on  the  same  stream,  the  right  of  each  quali- 
fies that  of  the  other,  and  the  question  always  is,  whether, 
under  all  the  circumstances  of  the  case,  the  use  of  the  water 
by  one  is  reasonable  and  consistent  with  a  corresponding  enjoy- 
ment of  right  by  the  ether.  {Ca/ry  v.  Daniels,  8  Mete.  477; 
MerrittY^  Brinkerhoff,  17  Johns.  321 ;  Chandler  v.  Howlamdy 
7  Gray,  350 ;  Ernhry  v.  Owen.,  6  Exch.  353 ;  Hetrick  v.  DescJir 
ler,  6  Penn.  St.  32 ;  Hartzall  v.  Sill,  12  id.  248 ;  Pitts  v.  Lanr 
caster  MiUs,  13  Mete.  156 ;  Rlliss  v.  Kennedy,  43  111.  68 ; 
Dwmont  v.  KeUogg,  29  Mich.  420  ;  Atchison  v.  Peterson,  11 
Alb.  L.  J.  238.) 

Moses  Taggari  for  respondent.  The  plaintiif  has,  by  virtue  of 
the  conveyance  to  him,  a  legal  right  to  the  flow  of  the  water  in 
its  natural  channel  or  course.  His  right  consists  in  the  current 
of  the  stream.  (2  Boavier's  Inst.  170,  §§  1610,  1611,  1612, 
1613 ;  Gale  and  Whateley  on  Easements,  chap.  5,  §  129 ;  Story 
V.  PiggoU,  3  Bulst.  339 ;  MerriU  v.  Parker,  1  Coxe  [N.  J.],  450 ; 
Twiss  V.  Baldwin,  9  Con.  291 ;  CaVmonJb  v.  Whittaker,  3 
Rawle  [Penn.],  84, 88;  Pughv.  Wheels,  2Dev.  &Bat.  [N.  C] 
50.)  The  proprietor's  natural  right  is  limited  to  the  right  to 
use  the  water  for  domestic,  agricultural  and  manufacturing 
purposes,  and  he  has  no  right  to  use  it  for  any  other  general  or 
useful  purpose  which  may  minister  to  his  personal  necessities 
or  his  business  interests,  when  by  such  use  the  quantity  is 
greatly  diminished,  to  the  damage  or  injury  of  other  proprie- 
tors. (Arnold  on  Water-courses,  125 ;  Colburn  v.  Richards^  13 
Mass.  420 ;  Arnddv.  Foot,  12  Wend.  330 ;  IngraJiam  v.  Hutch- 
inson, 2  Conn.  584.)  The  plaintiff  has  a  legal  title  to  the  use  of 
the  water  and  current  of  the  stream,  and  could  not  be  deprived  of 
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such  right  or  title  without  his  consent^  or  by  due  course  of  law, 
and  upon  payment  to  him  of  a  just  compensation.  (2  B.  S.,  pt. 
4,  tit.  7,  chap.  1,  §  34 ;  2  Bouvier's  Law  Diet.  646 ;  Code  of  Pro- 
cedure, §  642 ;  1  Bouvier's  Law  Diet.  636;  Const.  1846,  art.  1, 
§6;  Bloodgoody.Mo.&E.R.R.R.  Co.,  18  Wend.  9;  Hud- 
son  Rvoer  R.  R.  Co.  v.  OuhoaterSy  3  Sandf .  689 ;  Oardner  v. 
Trustees  of  Neuyburgh^  2  Johns.  Ch.  162 ;  Laws  of  1869,  chap, 
237 ;  WyneJiamer  v.  PeopUy  13  N.  Y.  378 ;  Morgan  v.  King^ 
35  id.  454;  Rochester  Water-worTcs^.  Wood^  60  Barb.  107; 
Glmton  V.  Myers^  49  N.  Y.  511 ;  Coming  v.  Troy  L  and  N. 
FacU/ry,  40  id.  191 ;  Olmsted  v.  Loomis,  9  id.  423,  428 ; 
Code  of  Procedure,  §  167;  WM  v.  'Portland  Man.  Co.^  3 
Sumner,  100 ;  Tyler  v.  WUkison^  4  Mason,  400  ;  Townsend  v. 
McDonald,  12  N.  Y.  381 ;  2  Story's  Eq.,  §§  101,  926,  927; 
Angell  on  Water-courses,  §§  449,  450 ;  Coit  v.  Lewiston  R.  R. 
Co.,  36  N.  Y.  214 ;  Penn.  Coal  Co.  v.  Dd.  &  H.  C  Co.,  31 
id.  91;  Brown  r.  Bowen,  30  id.  519;  PoUet  v.  Long,  58 
Barb.  20 ;  2  Bouvier's  Inst.  174,  §  610,  note  5  /  §  1612,  note  h  ; 
§  1613,  note  J.) 

Danfobth,  J.  The  argument  in  behalf  of  the  appellant 
raises  no  doubt  as  to  the  correctness  of  the  judgment  rendered 
by  the  Supreme  Court,  or  its  conformity  to  well-settled  rules 
of  law  and  equity.  The  diversion  of  the  water  is  conceded ; 
the  jury  have  found  that  it  was  injurious  to  the  plaintiff ;  he 
was,  therefore,  entitled  to  damages  already  sustained.  It  was 
continuous  and  under  a  claim  of  right ;  and  to  prevent  further 
injury  preventive  relief  was  proper,  for  without  it  there  would 
be  vexatious  litigation  and  multiplicity  of  suits.  (Story's  Eq. 
Jur.,  vol.  2,  §  927 ;  Gardner  v.  Neviurgh,  2  Johns.  Ch.  162 ; 
Swindon  Water^works  Co.  v.  W.  cfe  B.  Comal  Co.,  7  Eng.  & 
Irish  Appeal  Cas.  [L.  R.],  697 ;  Canypbdl  v.  Seamaai,  63  N. 
Y.  568.)  The  plaintiff  has  obtained  nothing  more ;  nor  has  tlie 
court  in  its  decision  gone  beyond  the  issues  in  the  action.  In 
measuring  the  rights  and  obligations  of  the  defendant,  it  was 
treated  as  a  riparian  proprietor,  for  the  purpose  of  enjoying 
the  powers  especially  granted  to  it,  and  silch  as  might  be  neces- 
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sary  to  carry  those  powers  into  effect.  This  was  proper  in 
Tiew  of  the  concession  bj  the  plaintiff  that  the  defendant  was 
the  owner  of  the  land  upon  which  the  water  was  drawn.  How 
it  became  such  owner,  whether  by  purchase  or  by  proceedings 
under  the  statute  (^Laws  of  1850,  chap.  140,  §  14)  does  not  appear. 
The  court,  therefore,  was  not  called  upon  to  determine  what 
the  defendant's' position  would  have  been  if  the  lands  had  been 
acquired  under  the  statute,  supra^  and  properly  regarded  the 
question  as  one  to  be  determined  by  the  law  regulating  the 
rights  of  upper  and  lower  riparian  owners.  That  law  is  well 
settled,  and  in  defining  it  the  authorities  cited  by  the  parties 
to  this  appeal  agree.  Each  has  a  right  to  the  ordinary  use  of 
water  flowing  past  his  land,  that  is,  <id  lamndv/m  et  adjpotamr 
diimy  for  domestic  purposes  and  his  cattle,  although  some  por- 
tion may  be  thereby  exhausted ;  and  this  is  so,  without  regard 
to  the  effect  which  such  use  may  have  upon  the  lower  owner. 
The  water  may  also  be  used  for  irrigation  or  for  manufactur- 
ing purposes.  «The  cases  cited  by  the  appellant  are  abundant 
to  show  this,  but  in  everj  one  the  irrigation  is  of  the  land  to 
which  the  right  to  use  the  water  is  an  incident,  or  with  which 
the  manufacturing  purpose  is  connected,  but  even  this  privi- 
lege cannot  be  exercised  if  thereby  the  lawful  use  of  the  water 
by  a  lower  proprietor  is  interfered  with  to  his  injury.  {Miner 
V.  CHlmoury  12  Moore's  P.  0.  156 ;  Tyler  v.  WUkineany  4  Ma- 
son, 897.)  Now  in  the  case  before  us  the  defendant  has  done 
something  more ;  it  has  not  been  content  with  exercising  this 
privilege ;  it  has  diverted  a  considerable  portion  of  the  stream 
not  for  any  use  upon  the  land  past  which  it  flows,  but  for  the 
transaction  of  its  business  in  other  places  and  for  purposes  in 
no  respect  pertaining  to  the  land  itself.  The  pipes  and  reser- 
voirs of  the  defendant  are  not  laid  or  constructed  for  the  mere 
purpose  of  detaining  the  water  a  short  time,  or  applying  it  to 
machinery  or  other  object  upon  the  land  itself,  and  afterward  re- 
storing it,  but  for  facility  infilling  the  defendant's  locomotives, 
in  order  that  they,  with  power  generated  from  it,  may  pass  as 
the  interest  of  the  defendant  may  require,  to  the  east  or  west,  re- 
turning no  portion  of  it,  even  in  the  form  of  vapor,  to  the  streai^ 
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from  which  it  was  taken.  So  far  as  the  plaintiff  is  concerned,  it 
has  carried  away  from  his  premises  the  water,  as  effectually  as 
if  it  had  been  turned  into  another  channel  and  discliarged  at 
Albany  or  Buffalo ;  and  from  this,  as  the  jury  has  found,  he  has 
sustained  damage.  Not  only  this,  but  it  has  been  done  under 
a  claim  of  right  by  the  defendant,  which,  if  acquiesced  in  by 
the  plaintiff",  would  in  course  of  time  ripen  into  a  realty  and 
destroy  the  incident  of  his  property —  the  right  of  the  plaintiff 
as  riparian  owner  to  have  the  water  flow  as  it  had  theretofore 
been  accustomed  to  flow.  For  in  that  case,  although  the  de- 
fendant could  not  claim  the  right  as  riparian  proprietor,  it 
might  claim  it  by  prescription  ;  and  to  prevent  this  result  also, 
the  plaintiff  had  a  clear  right  to  an  injunction.  The  terms  of 
the  one  granted  are  sufficiently  well  guarded.  The  defendant 
is  "  restrained  "  only  "  from  diverting  the  water  to  the  injury 
of  the  plaintiff. "  But  the  learned  counsel  for  the  appellant 
contends  that  inasmuch  as  both  plaintiff  and  defendant  require 
the  water  for  artificial  as  distinguished  from  natural  uses  — 
the  one  as  a  power  for  mill  purposes,  the  other  as  material  or 
the  means  of  producing  power  for  railroad  purposes,  it  may  be 
abstracted  by  the  defendant,  even  to  the  other's  injury,  although 
he  concedes  the  rule  would  be  different  if  the  plaintiff  required 
the  water  for  natural  purposes.  It  is  difficult  to  see  how  such 
a  distinction  can  be  maintained.  The  plaintiff  requires  the  cur- 
rent because  its  momentum  supplies  power.  The  defendant,  as 
riparian  owner,  has  no  right  to  remove  the  water  and  so  di- 
minish it.  K  the  defendant's  use  was  for  natural  purposes,  there 
might  be  some  reason  for  giving  it  priority  ;  but  this  is  not  pre- 
tended. To  justify  a  use  beyond  that,  a  grant  or  license  would 
be  necessary.  The  defendant  exhibits  neither,  but  in  its  an- 
swer asserts  that  its  use  has  been  adverse  to  the  plaintiff  for 
more  than  twenty  years.  The  evidence  does  not  sustain  the 
claim.  As  to  it,  therefore,  the  case  presents  no  exception  to 
the  rule,  that  a  riparian  proprietor  has  no  right  to  divert  any 
part  of  the  water  of  the  stream  into  a  course  different  from  that 
in  which  it  has  been  accustomed  to  flow,  for  any  purpose,  to  the 
prejudice  of  any  other  riparian  owner.     Tiiis  is  the  doctrine 
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both  of  the  common  and  civil  law  (3  Kent's  Com.  585),  and  it 
stands  npon  the  familiar  maxim,  sio  utere  tuo  ut  nan  kedds 
alieno.  In  snbstance  the  defendant's  claim  is,  that  it  has  a  right 
to  nse  aU  the  water  it  pleases ;  but  it  does  not  show  the  origin 
or  foundation  of  the  right.  As  the  case  stands,  then,  the  de- 
fendant has  diverted  the  water  without  right  and  to  the  plaint- 
ifPs  injury ;  its  use,  therefore,  could  not  be  reasonable,  and  the 
inquiry  desired  by  the  defendant,  as  to  whether  it  was  or  not, 
would  not  be  applicable.  To  this  effect  also  are  the  cases  cited 
in  behalf  of  the  appellant.  One  much  insisted  upon  is  ElUott 
V.  Fitchhirg  R.  R.  Co.  (10  Cush.  191).  There,  also,  the  de- 
fendants used  the  water  of  the  stream  "  for  furnishing  their  lo- 
comotive steam  engines  with  water."  The  plaintiff  sought  to 
recover  nominal  damage,  without  proof  of  actual  damage ;  but 
the  court  held  against  him,  and  the  conclusion  was  that  one  ri- 
parian proprietor  cannot  maintain  an  action  against  an  upper 
proprietor  for  a  diversion  of  part  of  the  water  of  a  natural 
water-course  flowing  through  their  lands,  unless  such  diversion 
causes  the  plaintiff  actual  perceptible  damage.  It  should  be  no- 
ticed that  this  was  an  action  at  law.  The  Earl  of  Sandvnch 
V.  The  Great  Northern  R.  R.  Co.  (L.  E.,  10  Ch.  Div.  707)  was 
a  case  in  equity  and  upon  facts,  with  one  exception  hereafter 
noted,  not  unlike  those  now  before  us.  The  plaintiff  asked^ 
both  damages  andean  injunction.  It  was  held  that  the  purpose 
for  which  the  water  was  taken  was  a  lawful  purpose ;  that  it 
was  a  reasonable  enjoyment  of  the  property  of  the  defendant ; 
that  the  quantity  taken  was  not  excessive,  and  when  the  quan- 
.  tity  returned  to  the  stream  was  taken  into  consideration,  the  di- 
veraion  was  very  slight.  The  court  says :  "  Is  that  a  case  in 
which,  if  there  is  nothing  else  in  it,  the  plaintiff  could  ask  in 
this  court  for  an  injunction  ?  What  injunction  is  he  entitled 
to  ?  Is  there  any  damage  done  to  him  ? "  And  again  says : 
"  Nothing  that  the  defendants  have  done  has  exceeded  the  lim- 
its of  their  lawful  right  to  deal  with  the  water,  and  there  is  no 
particle  of  evidence  to  show  that  the  plaintiffs  have  suffered  in- 
jury, or  that  the  right  which  they  enjoyed  and  are  entitled  to 
enjoy  has  been  in  any  degree  invaded  or  interfered  with  by  any 
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thing  that  has  been  done  by  the  defendants ; "  and  the  bill  was 
denied.  "Now  the  exception  which  distingoishes  the  cases  cited 
from  the  one  in  hand  is  this :  Here  the  juiy  have  found,  on 
sufficient  evidence,  that  the  defendant  has  so  diverted  the  water 
of  the  creek  above  the  plaintiff  as  to  "  perceptibly  reduce  the 
volume  of  water  flowing  therein,"  and  "  materially  reduce  or 
diminish  the  grinding  power  of  the  plaintiflPs  mill,"  and  incon- 
sequence thereof,  that  he  has  sustained  damage  to  a  substantial 
amount.  In  the  cases  cited  similar  facts  are  wanting.  They 
lie  at  the  foundation  of  the  one  before  us  and  are  sufficient  to 
call  for  the  interposition  of  a  court,  whether  of  law  or  equity. 

The  effect  and  proper  construction  of  tha  act  of  1869  (Laws 
of  1869,  chap.  237)  or  its  amendment  (Laws  of  1877,  chap.  224), 
conferring  upon  railroad  corporations  certain  powers  to  take 
water,  are  not  before  us ;  for  the  plaintiff  is  not  shown  to  have 
acquired  any  right  thereunder.  As  the  case  now  stands,  no 
reason  is  shown  why  the  judgment  appealed  from  should,  not 
be  affirmed,  and  that,  I  think,  must  be  the  result  of  this  appeal. 

All  concur. 

Judgment  appealed  from  affirmed,  with  costs. 


Sylvssteb  McCaeney,  Plaintiff  in  Error,  t.  Thb  Pboplb  of 
THE  State  of  New  Yokk,  Defendant  in  Error. 

An  iDdictment  for  larceny  averred  that  the  stolen  property  waa  owned  by 
"a  body  corporate/'  the  name  of  which  was  given,  '*  organized  and  exist- 
ing under  the  laws  of  the  State  of  New  York."  On  the  trial  the  people 
proved  the  due  organization  and  existence  of  the  corporation  named 
nnder  the  laws  of  the  United  States.  Held,  that  the  averment  of  incor- 
poration nnder  the  laws  of  the  State  of  New  York  was  sarplosage  that 
need  not  be  proved  ;  that  all  that  was  necessary  to  be  averred  and 
proved  was  that  the  owner  was  a  corporation,  having  the  name  given  to 
it  in  the  indictment. 

It  did  not  appear  that  the  prisoner  was  present  at  the  warehonse  from 
which  the  property  was  taken,  or  in  its  close  vicinity,  but  there  was  proof 
upon  the  trial  tending  to  show  that  he  had  part  in  planning  the  theft 
and  in  learning  the  situation  of  the  premises  and  the  ways  of  the  keeper 
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thereof.  That  the  one  who  was  in  fact  engaged  in  taking  the  property 
Bent  the  porter  of  the  warehouse  to  the  house  of  the  keeper  with  a  letter, 
and  promised  a  reward,  upon  his  calling,  after  the  delivery  of  it,  at  a 
specified  street  and  number,  and  that  on  reaching  the  street,  while  search- 
ing for  the  number,  he  met  the  prisoner  and  conversed  with  him  about 
the  keeper  and  his  whereabouts.  SM,  that  the  testimony  was  sufficient 
to  authorize  the  submission  of  the  question  of  the  prisoner's  participa- 
tion as  principal  in  the  theft  to  the  jury. 

To  constitute  one  a  principal  in  a  felony,  he  must  be  present  at  its  com- 
mission ;  his  presence,  however,  may  be  constructive,  and  this  is  estab- 
lished when  it  is  shown  that  he  acted  with  another  in  the  pursuance  of 
a  conmion  design  and  was  so  situated  as  to  be  able  to  give  aid  to  his  asso- 
ciates with  a  view  to  insure  the  success  of  the  common  purpose. 

The  letter  handed  to  the  watchman,  a  decoy  letter,  was  received  in  evi- 
dence..  Held,  no  error. 

A  telegram  was  offered  in  evidence  on  the  part  of  the  people ;  the  district 
attorney  stated  he  expected  to  show  that  the  prisoner  was  once  employed 
where  he  would  have  had  knowledge  of  the  meaning  of  certain  marks 
upon  it,  and  that  if  he  did  not  by  further  testimony  connect  the  prisoner 
with  it,  he  **  would  consent  that  the  message  be  stricken  out."  The 
prisoner's  counsel  objected  that  he  was  not  then  connected  with  it,  and 
to  the  taking  of  it,  "  on  the  promise  to  strike  it  out"  The  objection 
was  overruled.  Held,  no  error,  that  it  was  a  mere  question  as  to  the 
order  of  proof  and  within  the  discretion  of  the  court. 

Also,  held,  that  the  omission  of  the  court  on  ita  own  motion  to  strike  out 
this  evidence  upon  failure  of  the  prosecution  to  connect  the  prisoner 
with  it  was  not  error ;  that  it  was  for  the  prisoner  to  ask  to  have  the 
evidence,  if  he  so  desired,  stricken  out,  or  to  request  the  court  to  chaise 
the  jury  to  disregard  it,  and  his  omission  to  do  so  was  a  waiver  of  his 
right.     . 

People  V.  Parish  (4  Den.  158),  Furei  v.  8.  A.  JB.  B.  Oo.  (73  N.  Y.  542),  dis- 
tinguished. 

A  witness  for  the  prisoner  was  shown,  on  cross-examination,  a  copy  of  a 
telegram,  and  was  asked  if  he  received  it.  This  was  objected  to,  as  hav- 
ing  nothing  to  do  with  the  trial  and  as  immaterial.  The  objection  was 
oyerruled.  'Hie  telegram  was  not  read  or  offered  in  evidence.  Held,  no 
ezTor. 

(Argued  ]>eoember  18, 1880;  decided  January  18,  1881.) 

Erbos  to  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  judgment  entered  upon 
an  order  made  October  7,  1879,  affirming  a  judgment  of  the 
Court  of  SessionB,  in  and  for  the  county  of  Erie,  entered  upon 
a  verdict  convicting  the  plaintiff  of  the  crime  of  grand  larceny. 
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The  indictment  charged  Uie  plaintiff  in  error  with  stealing 
twelve  barrels  of  whisky,  which  were  averred  to  be  the  property 
of  the  "  Farmers  and  Mechanics'  National  Bank  of  Buffalo^ 
then  and  there  being  a  body  corporate  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York." 
The  further  facts  are  sufficiently  set  forth  in  the  opinion. 

A.  G,  Rice  for  plaintiff  in  error.  The  variance  between  the 
indictment  and  proof  as  to  the  ownership  of  the  stolen  prop- 
erty is  fatal  to  the  conviction.  {McGa/ry  v.  People^  45  N.  Y. 
153  ;  People  v.  Slater,  5  Hill,  401 ;  STmth's  Casey  5  City  Hall 
Recorder,  106 ;  Barb.  Cr.  Law  [2d  ed.],  170 ;  6  Park.  Cr. 
330 ;  2  Arch.  Cr.  Law,  257,  265-268 ;  2  Eussell  on  Crimes, 
787,  788,  note.)  To  convict  the  defendant  as  a  principal, 
it  was  necessary  for  tlie  people  to  establish  that  he  wa« 
present,  or  so  near  as  to  be  able  to  direct  or  assist  those  who 
committed  the  act ;  that  he  aided,  assisted,  abetted,  or  en- 
couraged those  who  acted  and  were  present.  (  Ward  v.  People, 
6  Hill,  144;  Barb.  Cr.  Law  [2d  ed.],  281,  282.)  The  defend- 
ant might  have  been  convicted  as  an  accessory  before  the  fact, 
but  not  as  a  principal,  either  in  the  first  or  second  degree.  (4 
Park.  234 ;  5  id.  119 ;  23  How.  Pr.  93.)  It  was  error  to  ad- 
mit the  letter  and  the  dispatches  without  first  connecting  the 
accused  with  them.  (  Wa7'd  v.  Wa^h.  Ins.  Co.,  6  Bosw.  229  ; 
Myers  v.  Malcolm,  6  Hill,  292  ;  People  v.  Pa/rish,  4  Denio, 
153 ;  Luhy  v.  ZT.  R.  R.  R.  Co.,  17  N.  Y.  131.) 

Robert  C  Titus,  district  attorney,  for  defendant  in  error. 
The  statement  in  the  first  count  of  the  indictment  that  the 
corporation  was  "  organized,  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York,"  is  surplusage,  and 
will  be  rejected.  {People  v.  Gilkmson,  4  Park.  26 ;  CrUchten 
V.  People^  6  Park.  370 ;  People  v.  Jackson,  8  Barb.  637 ; 
2  Leach,  186,  248;  Leach's  Cr.  [old  ed.]  113;  Roscoe's 
Criin.  Ev.  88  ;  1  Arch.  Cr.  Law,  83,  note  1 ;  Com.  v.  Hunt, 
4  Pick.  252  ;  U.  S.  v.  Howard,  3  Sumn.  12  ;  People  v.  Davis, 
21  Wend.  309 ;  Johnson  v.  People,  4  Denio,  364 ;  Smith  v. 
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State^  28  Ind.  821 ;  49  Cal.  342 ;  1  Whart.  Cr.  Law,  §  622 ; 
People  V.  Bromsleyy  32  N.  Y.  525.)  To  constitute  one  a  prin- 
cipal, the  act  need  not  have  been  done  by  his  own  hand,  nor 
is  it  necessary  that  he  should  be  present  at  the  commission  of 
the  offense.  (1  Colby's  Cr.  Law,  17, 18  ;  1  Whart.  Cr.  Law,  § 
112 ;  Adams  v.  People,  1  Conn.  173 ;  3  Denio,  190.)  Ho 
must  be  present,  either  actually  or  constructively,  aiding  and 
abetting,  or  near  and  ready  to  render  assistance  should  occasion 
require.  (1  Colby's  Cr.  Law,  20.)  It  is  not  necessary  to  prove 
that  the  party  actually  aided  in  the  conmiission  of  the  offense, 
if  he  watched  for  his  companion,  and  waited  at  a  convenient 
distance.  (1  Whart.  Cr.  Law,  §  116.)  Any  participation  in  a 
general  felonious  "plan,  provided  such  participation  be  con- 
certed, and  there  be  a  constructive  presence,  is  enough  to  make 
one  a  principal.     (1  Whart.  Cr.  Law,  118.) 

FoLQER,  Ch.  J.  The  averment  in  the  indictment  was  that 
the  property  stolen  was  owned  by  a  body  corporate.  It  named 
the  corporation  by  its  true  corporate  name.  It  might  have  stop- 
ped there ;  for  all  that  is  needed  in  an  averment  of  ownership 
in  a  corporation  is  to  state  the  fact  of  ownership  in  a  corporate 
body,  arid  to  give  the  name  of  the  corporate  owner  correctly. 
The  indictment  went  on  to  aver  that  it  was  a  corporate  body 
organized  'and  existing  under  the  laws  of  the  State  of  Kew 
York.  On  the  trial,  the  people  proved  by  documentary  evi- 
dence the  due  organization  and  existence  of  the  corporation 
under  the  laws  of  the  United  States,  by  the  name  set  forth  in 
the  indictment.  There  was  no  objection  made  to  the  evidence 
thereof,  that  it  was  a  variance  from  the  averments  of  the  in- 
dictment. When  the  people  rested,  the  prisoner  moved  to 
quash  the  indictment  and  that  he  be  discharged,  on  the  ground 
that  there  was  no  proof  that,  the  property  was  in  the  ownership 
of  a  corporation  organized  under  the  laws  of  the  State  of  New 
York,  as  was  averred  in  the  indictment.  After  the  jury  had 
given  in  their  verdict  of  guilty,  the  prisoner  moved  to  arrest 
judgment  on  the  same  ground.  And  this  raises  the  question 
whether  the  questionable  averment  in  the  indictment  was  sur- 
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.  plusage  that  need  not  be  proved.  Allegations  that  need  not  be 
proved  are  surplusage,  and  may  be  rejected.  It  was  necessary 
to  prove  in  this  case  that  the  owner  of  the  property  was  a  cor- 
poration, and  that  it  existed  by  the  name  given  to  it  in  the  in- 
dictment To  establish  that  fact,  it  was  not  necessary  to  prove 
that  it  was  created  under  the  laws  of  the  State  of  New  York ; 
for,  as  wo  have  seen,  it  was  fully  established  without.  All 
that  was  needed  for  making  out  an  owner  of  the  property  was 
proved.  All  was  proved  that  was  essential  to  have  been  averred 
in  the  indictment  to  have  made  a  substantial  and  formal  alle- 
gation of  ownership  and  of  the  owner.  Nor  were*the  people 
confined  to  proof  of  an  organization  under  the  laws  of  this 
State,  unless  the  unnecessary  averment  th&reof,  having  been 
needlessly  made,  thereby  became  a  material  ingredient  in  the 
description  of  the  owner,  requisite  for  subsequent  identifica- 
tion. The  object  of  a  description  with  certainty  of  an  injured 
party  in  an  indictment  is  to  identify  the  particular  fact  or 
transaction  on  which  the  indictment  has  been  founded.  This 
is,  that  the  accused  may  have  the  benefit  of  an  acquittal  or 
conviction  thereof,  if  thereafter  again  accused  for  the  same 
offense.  Now,  can  there  be  any  doubt,  if  the  prisoner  should 
be  a  second  time  accused  of  stealing  thild  property,  as  that  of 
the  Farmers  and  Mechanics'  National  Bank  of  Buffalo,  but  that 
the  identity  of  tlie  owner,  and  that  of  the  transaction,  would 
be  apparent  ?  It  seems  to  us  that  there  would  be  none.  The 
averment  was  then  surplusage,  that  might  be  disregarded. 

There  was  not  proof  that  the  prisoner  was  present  at  the 
warehouse  from  which  the  property  was  taken ;  or  that  he 
was  in  close  vicinity  to  it.  There  was  proof  that  there  was  a 
man  at  the  warehouse  that  the  jury  might  have  found  was  the 
guilty  taker ;  but  it  w*3  not  conclusive.  They  might  have 
found  that  aU  of  the  immediate  actors  were  innocent  of  the 
intent  to  steal.  On  this  state  of  the  proof  the  prisoner  claimed 
that  he  could  not  be  held  as  a  principal  offender,  and  if  at  all, 
only  as  an  accessory  before  the  fact.  To  constitute  one  a  prin- 
cipal in  a  felony,  he  must  be  present  at  the  commission  of  it. 
But  he  need  not  be  so  near  as  to  be  an  eye  and  ear  witness  of 
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the  criminal  act.  His  presence  may  be  constractive,  and  that 
constructive  presence  is  made  out  when  it  is  shown  that  he 
acted  with  another  in  the  pursuance  of  a  common  design ;  that 
he  acted  at  one  and  the  same  time  for  the  fulfillment  of  the 
same  preconcerted  end  and  was  so  situated  as  to  be  able  to  give 
aid  to  his  associate,  with  a  view  to  insure  the  success  of  the 
common  enterprise.  A  waiting  and  a  watching  at  a  conven- 
ient distance  is  enough;  as  if,  in  a  case  of  larceny,  he  be  placed 
where  he  may  learn  of  the  whereabouts  and  movements  of  the 
custodian  of  the  property,  and  be  prepared  to  lure  him  away, 
or  to  retard  him,  or  to  give  timely  warning  of  his  approach. 
Now  there  was  proof  here  tending  to  show  that  the  prisoner 
had  part  in  planning  the  theft,  and  in  spying  out  the  lay  of 
the  premises  where  the  property  was  stored,  and  in  learning 
the  ways  of  the  keeper  of  them.  It  was  in  proof  that  one  who 
was  in  fact  engaged  in  the  taking  of  the  property  sent  the 
porter  of  the  warehouse  to  the  home  of  the  keeper  of  the 
goods  with  a  letter,  and  promised  the  porter  a  reward  on  his 
calling,  after  the  delivery  of  it,  at  a  given  number  and  street. 
On  his  reaching  that  street,  and  in  quest  of  that  number,  he 
met  the  prisoner,  who  spoke  to  him,  and  they  conversed  of  the 
keeper  and  his  whereabouts.  {Com,  v.  Luca%^  2  Allen,  170 ; 
Com,  V.  Knapp^  9  Pick.  496.)  The  proof  is  not  strong  to  show 
that  he  lay  in  wait  to  aid  or  to  warn.  It  was  enough,  however, 
to  go  to  the  jury,  in  connection  with  the  testimony  as  to  his  pro- 
concert  in  the  plan  and  his  aid  in  the  prior  arrangement.  It 
was  enough  to  give  legal  warrant  to  an  inference  by  them  that 
he  was  at  the  place  to  which  the  porter  had  been  directed,  vrith 
the  purpose  of  learning  of  the  whereabouts  and  movements  of 
Keff,  the  warehouseman,  and  of  acting  upon  the  knowledge  ' 
thus  got,  as  would  best  aid  his  comrade  either  to  succeed  or  to 
fly,  and  that  the  latter  was  aware  of  that  support  in  the  under- 
taking. The  court  was  not  called  upon  to  say  to  the  jury  that 
there  was  no  proof  for  their  consideration  of  facts  that  if  « 
established  woi^d  make  him  a  principal  in  some  degree. 

We  thipk  that  the  Watson  'letter  was  properly  received  in 
evidence.    It  came  from  the  hand  of  one  of  the  men  who  took 
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away  the  property.  It  was  plainly  a  deceptive  or  decoy  letter. 
It  tended  strongly  to  show  that  the  taking  of  the  property  was 
feloniously  intended.  It  was  one  of  the  acts  that  were  done  at 
the  time  of  the  taking,  serving  to  characterize  the  transaction. 
Had  the  man  who  sent  the  watchman  with  it  sent  by  oral  mes- 
sage the  same  words  that  the  letter  contained,  that  message 
Tould  have  been  as  admissible  as  was  his  request  for  the  letter 
to  be  carried.  That  it  was  written,  made  no  diflEerence  in  its 
competency  as  evidence  of  intent.  Proof  of  the  taking  was 
competent,  though  the  prisoner  was  not  present  assisting  in  the 
act,  and  thougja  other  proof  was  needed  to  connect  him  w-ith  it. 
So  proof  of  an  act  concurrent  with  the  taking,  and  competent 
to  show  the  intent  thereof,  was  competent  against  the  prisoner, 
though  other  proof  was  needed  to  connect  him  therewith. 

A  telegraphic  message  was  taken  in  evidence  without  then 
or  afterward  connecting  the  prisoner  with  it.  When  it  was 
offered  by  the  people,  the  district  attorney  stated  that  ho  ex- 
pected to  show  that  the  prisoner  was  once  employed  where  he 
would  have  had  knowledge  of  the  meaning  of  ciBrtain  marks 
upon  it,  and  that  if  he  did  not  by  further  testimony  connect 
the  prisoner  with  it,  he  "  would  consent  that  the  message  be 
stricken  out."  The  prisoner  objected,  on  the  ground  that  the 
prisoner  was  not  then  connected  with  it,  and  to  the  taking  of 
it  "  on  the  promise  to  strike  it  out "  on  failure  to  connect  the 
prisoner  witli  it.  Thus  the  matter  stood  at  the  trial.  We 
must  take  the  place  of  the  trial  court  at  that  stage  of  the  pro- 
ceedings, to  determine  whether  it  was  in  error  in  receiving  the 
paper.  Of  course,  if  the  district  attorney  had  brought  other 
proof  that  did  connect  the  prisoner  with  the  message,  there 
would  be  no  merit  in  the  exception.  He  alleged  that  he  could. 
Now  if  he  had  it  in  his  power  to  do  it,  and  the  court  knew 
that  he  had,  it  was  a  mere  question  of  the  order  of  proof, 
whether  he  should  C/onnect  the  prisoner  with  the  message  first, 
and  prove  the  sending  of  it  afterward,  or  vice  versa.  As  the 
court  did  not  kinow  it,  had  it  not  the  power  to  take  the  assertion 
of  counsel  that  he  expected  to  supply  the  link  that  would  fasten 
to  the  prisoner !    And  was  it  not  then  also  a  mere  question  of 
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order  of  proof  i  When  it  can  be  made  to  appear  that  other 
proofs  will  probably  be  given  which  will  make  the  questioned 
evidence  material,  the  court,  in  the  exercise  of  discretion  re- 
garding the  order  of  proofs,  may  allow  an  inquirj^  to  be  made. 
(Per  WooDBUFF,  J.,  Cass  v.  iV^.  T.  <&  N.  H.  R.  R.  Co.,  1  E, 
D.  Smith,  625.)  The  court  need  not  at  once  exclude  relevant 
testimony  because  it  does  not  at  once  establish  the  issue  to 
which  it  relates.  (Per  Kobestson,  0.  J.,  Murphy  v.  Boker, 
28  How.  Pr.  263.  See,  also,  Chapman  v.  Brooks,  31  N.  Y. 
88.)  An  ancient  will  may  be  read  in  evidence  without  proof 
of  its  execution,  if  there  has  been  a  possession  under  it  of 
thirty  years.  Yet  it  is  in  the  discretion  of  the  judge  to  per- 
mit the  will  to  be  read  as  ^n  ancient  will  before  the  needful 
possession  under  it  has  been  proven.  [Doe  v.  Passingham,  2 
Carr.  &  Payne,  440,  cited  per  Allen,  J.,  in  Sta/rvfig  v.  Boweti, 
6  Barb.  115.)  Fraud  in  a  vendor,  to  affect  the  vendee,  may 
be  proved  before  knowledge  and  concurrence  in  the  fraud  by 
the  vendee  is  shown,  though  both  be  necessary  to  affect  the 
latter.  {Cotton  y,  Hashins,  Litt.  Sel.  Cas.  151, 152.)  A  sworn 
copy  of  a  deed,  or  other  secondary  evidence,  on  the  ground  of 
loss,  may  be  received  without  waiting  for  proof  of  existence  or 
execution.  (Attends  Lessee  v.  Parish,  3  Hammond  [Ohio], 
107.)  And  though  the  court  know  not,  as  seldom  can  it  know, 
that  the  needful  connecting  proof  will  be  forthcoming,  may  it 
not  rest  for  awhile  on  the  assertion  of  reputable  counsel  of  his 
expectation  that  he  can  produce  it?  And  is  it  not  then  also  a 
mere  question  of  the  order  of  proof  ?  That  a  court  may  base 
its  action  upon  the  avowals  and  declared*  purposes  of  counsel 
is  shown  by  Dunn  v.  The  People  ^29  N.  Y.  523).  It  seems  to 
us  that  it  would  too  much  hamper  the  trial  courts  in  their  pro- 
ceedings, if  they  were  much  restricted  in  the  exercise  of  a  dis- 
cretion in  the  order  in  which  proof  should  be  received.  There 
must  be  a  discretion  rested  in  them,  in  such  case,  for  the  con- 
venience and  dispatch  of  business,  and  often  for  a  proper  un- 
derstanding and  appreciation  of  the  testimony.  As  was  said 
by  Nelson,  0.  J.,  in  a  kindred  matter,  in  Morris  v.  Wads' 
worth  (17  Wend.  103, 119),  the  question  must  always  depend  so 
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much  upon  the  exercise  of  a  sound  diecretion  that  it  would  be 
unsafe  to  lay  down  any  general  rule  for  the  disobedience  of 
which  an  exception  should  be  allowed.  (See,  also,  FVywn  v. 
Murphy,  2  E,  D.  Smith,  378 ;  PhU,  &  Tr.  B.  R.  Qo,  v.  Stimp- 
«>/i,  14  Peters,  463,  per  Story,  J.)  Truly  it  is  at  times,  as  it 
was  here,  a  delicate  discretion ;  to  be  used  with  sound  judg. 
ment  and  great  care  for  the  case  .of  the  prisoner,  lest  he  be 
jeoparded  with  the  jury  by  testimony  that  may  never  properly 
have  a  place  in  their  consideration.  And  it  may  be  well  often 
to  doubt  whether  the  zeal  of  counsel  does  not  lead  to  an  ex- 
pectation of  forthcoming  connecting  testimony,  when  it  does 
not  exist.  We  are  not  able  to  see  error  in  the  taking  of  this 
message  in  evidence,  under  the  q|[rcumstanoes  shown.  The 
prisoner  further  claims  that  it  was  error  in  the  court  that  it  did 
not,  on  its  own  motion,  strike  out  this  testimony,  when  it  had 
become  apparent  that  the  message  was  not  connected  with  the 
prisoner.  It  might  be  a  sufficient  though  a  technical  answer  to 
this  claim,  that  there  is  no  direct  exception  that  raises  this 
point.  But  we  will  not  rest  it  there,  for  the  argument  of  the 
prisoner  is,  that  the  ruling  in  of  the  message  over  his  objec- 
tion, on  the  assertion  of  the  district  attorney,  put  the  duty  on 
the  court,  of  itself,  after  his  failure  to  connect  it  with  the  pris- 
oner, to  free  the  case  from  the  objectionable  proof.  In  putting 
this  argument  he  mistakes  in  stating  the  occurrence  at  the  trial ; 
saying  that  the  district  attorney,  and  by  implication  the  court, 
promised  to  strike  out  the  testimony  on  failure  to  connect  it. 
This  is  stronger  than  the  fact.  The  error-book  shows  that  the 
district  attorney's  ple*dge  was,  that  he  would  consent  that  it  be 
stricken  out.  There  being  no  error  in  receiving  the  message 
at  first,  as  a  discretionary  direction  of  the  order  of  proof,  that 
it  should  be  stricken  out  afterward  if  not  made  material,  was  a 
right  of  the  prisoner  which  he  might  ask  for  or  waive.  It  was  a 
privilege  not  to  be  denied  to  him,  nor  the  use  of  it  to  be  forced 
upon  him.  It  was  for  him  to  call  upon  the  court  to  put  the  case 
right  before  the  jury,  by  striking  out  the  testimony,  or  by 
charging  them  to  disregard  it.  There  is  doubtless  a  general  duty 
upon  a  trial  court  to  see  that  a  prisoner  has  his  rights  before  it ; 
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but  when  he  appears  with  skilful  counsel  to  aid  him,  it  is  not 
error  to  suppose  that  all  will  be  done  in  his  behalf  that  caution 
and  ingenuity  can  suggest,  and  the  court  is  not  called  upon  to 
watch  that  no  lapse  like  this  takes  place.  A  passive  course, 
that  does  not  refuse  a  motion  or  request  of  the  prisoner,  is  not  the 
ooinmittal  of  error.  The  party  against  whom  such  testimony  is 
introduced  is  protected  against  prejudice  by  his  right  to  call  on 
the  court  to  instruct  the  jury  to  disregard  it.  Where  he  fiuls 
to  do  this,  the  court  may  assume  that  he  does  not  think  it  of  im- 
portance enough  to  need  that  caution.  It  is  no  ground  of  com- 
plaint, in  such  case,  that  the  court  has  not  volunteered  to  warn 
the  jnry,  nor  a  reason  for  a  new  trial,  on  the  ground  of  an  over- 
sight. (28  How.  Pr.,  supra.)  We  think  that  it  was  the  duty 
of  the  prisoner,  if  he  deemed  the  immaterial  testimony  dam- 
aging to  him,  to  call  upon  the  court  for  affirmative. action. 
What  was  said  in  The  People  v,  Pa/riah  (4  Den.  153),  is  not 
applicable  here,  for  three  reasons.  First,  It  was  obiter.  Sec- 
ond. It  does  not  appear  that  there  was  an  assertion  at  the  trial 
that  connecting  proof  would  follow.  Third*  At  bar  the  con- 
necting proof  suggested  was  that  of  a  conspiracy ;  and  it  is  a 
rule  of  stringency  that  there  must  be  proof  of  a  conspiracy  bo- 
f  oi*e  the  declarations  of  a  co-conspirator  can  be  taken  against  one 
on  trial  for  that  ofiense.  Yet  that  rule  has  some  times  been  made 
to  yield  to  the  other,  that  the  order  of  proof  is  in  the  discretion 
of  the  court.  {Comm.  v.  Boyer^  2  Wheel.  Cr.  Cas.  140.)  Nor 
is  Furst  V.  Second  Ave.  R.  B,  Co.  (72  N.  Y.  542)  on  a  parallel. 
There  improper  evidence  had  been  received,  and  the  defend- 
ant had  excepted.  It  was  improper  to  receive  it  when  it  was 
received ;  and  nothing  that  accompanied  the  reception  of  it 
cured  the  error  or  held  it  in  abeyance.  The  defendant  had 
secured  a  technical  advantage  on  the  trial  that  might  enable 
him  to  change  an  adverse  result.  The  offer  of  the  plaintiff  to 
have  the  answer  stricken  out  —  the  court  making  no  ruling 
upon  that  offer  —  put  no  duty  upon  the  defendant  to  accept, 
and  abandon  his  exception  or  to  ask  a  ruling  from  the  court 
It  differs  from  the  case  in  hand,  because  there  the  evidence  was 
never  properly  received,  the  action  objected  to  was  always  er- 
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roneoufl,  and  there  was  no  duty  upon  the  defendant  to  seek  the 
correction  of  it,  or  to  accept  it  on  the  proffer  of  his  adversary. 

When  Thomas  Glenn  —  who  was  called  and  testified  as  a 
witness  for  the  prisoner — was  under  cross-examination,  a  copy 
of  a  telegram  was  shown  to  him,  and  he  was  asked  if  he  re. 
ceived  it.  Objection  was  made  that  it  had  nothing  to  do  with 
the  suit  and  was  immatmal.  The  telegram  was  not  read  or 
offered  in  evidence.  The  only  fact  put  in  evidence  was  that 
the  witness  had  received  it.  We  do  not  see  that  the  fact  had 
direct  bearing  upon  the  case  of  the  prisoner.  But  it  was  asked 
for  on  the  cross-examination  of  a  witness  who  had  been  under 
arrest  on  supposition  of  complicity  in  the  larceny,  and  on 
whose  examination  the  prisoner  had  been  a  witness.  Latitude 
may  be  allowed  in  the  cross-examination  of  a  witness,  and  as 
no  use  of  the  fact  was  afterward  made  or  suggested,  we  do  not 
see  that  it  was  error  to  receive  it. 

These  are  all  the  allegations  of  error  presented  to  us  by  the 
plaintiff  in  error.  None  of  them  are  fatal  to  the  judgment, 
and  it  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


JofiN  Hope,  Plaintiff  in  Error,  v.  The  People  of  the  State 

OF  New  York,  Defendant  in  Error. 

The  safficiencj  of  the  evidence  upon  which  a  grand  jury  finds  an  indict- 
ment is  not  a  qaestion  which  can  be  raised  by  plea  to  the  Indictment 

It  is  not  a  proper  plea,  therefore,  to  an  indictment  that  the  grand  jury  re- 
ceived incompetent  and  irrelevant  evidence,  to  wit :  the  ex  parte  affl- 
davits  taken  before  the  committing  magistrate. 

B  seems  that  allegations  that  a  grand  jury  received  and  considered  such 
affidavits  would  not  be  sufficient  to  sustain  a  motion  to  quash  the  in- 
dictment, in  the  absence  of  averments  or  proof  that  the  affidavits  were 
the  only  evidence,  or  that  some  fact  material  to  the  case  of  the  proeecu- 
tion  was  established  thereby,  or  that  the  witnesses  by  whom  the  affida- 
vits were  made  were  not  also  personally  examined,  or  that  the  indict- 
ment was  not  based  upon  sufficient  competent  evidence. 
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Where  an  indictment  contains  several  counts,  some  of  wiiich  are  good, 
the  fact  that  some  of  the  counts  are  bad  does  not  mtike  a  conviction  er- 
roneous where  the  verdict  is  general. 

Upon  the  trial  of  an  indictment  for  robberj  in  the  first  degree,  the  prop- 
erty talLen  being  charged  to  be  one  key  of  the  value  of  one  dollar,  evidence 
on  the  part  of  the  prosecution  was  to  the  effect  that  certain  persons,  one 
of  whom  was  the  prisoner,  entered  the  room  of  W.,  who  was  janitor  of 
a  bank,  masked,  while  he  was  in  bed ;  that  they,  suffocated  and  hand- 
cuffed him,  and  by  putting  a  pistol  to  his  head  compelled  him  to  disclose 
the  combination  of  the  lock  of  the  bank  safe,  and  put  him  into  such  a 
state  of  terror  as  to  be  incapable  of  resistance;  tliat  they  then  took  and 
carried  away  the  bank  keys  from  a  table  ia  his  presence,  one  of  them 
being  the*  key  of  the  street  door,  and  subsequently  entered  and  robbed 
the  bank.  There  was  no  evidence  of  any  intention  to  return  the  keys, 
or  that  the  street  door  key  was  ever  recovered.  HM,  that  the  evidence 
justified  the  jury  in  finding  a  felonious  taking  of  the  key  from  W. 
against  his  will  and  in  his  presence  by  violence  to  his  person  and  by  put- 
ting him  in  fear  of  immediate  personal  injury,  and  that  such  a  finding 
established  robbery  in  the  first  degree  (2  R.  8.  677,  §  55) ;  that  the  intent 
with  which  they  took  the  key  Was  a  question  of  fact  for  the  jury,  and  if 
they  found  that  the  robbers  took  it  with  intent  to  appropriate  it,  the 
use  subsequently  made  of  the  key  although  in  the  minds  of  the  robbers 
at  the  time  of  the  taking  could  not  affect  the  question  of  their  guilt;  and 
that  it  was  immaterial  whether  the  robbers  formed  the  plan  of  taking 
the  key  before  they  entered  the  room  or  whether  it  was  an  after-thought 
suggested  by  seeing  It  on  the  table. 

Also,  lidd^  that  evidence  of  the  burglary  committed  at  the  bank  was  ad* 
missible  for  the  purpose  of  showing  that  it  was  committed  by  the  same 
party  who  committed  the  robbery,  and  by  connecting  the  prisoner  with 
the  burglary  to  connect  him  with  the  robbery. 

Upon  the  trial  of  an  indictment  evidence  of  the  commission  of  another 
crime  by  the  prisoner  is  competent  where  it  is  relevant  and  material  Qn 
the  question  of  the  guilt  of  the  prisoner  of  the  crime  for  which  he  is 
on  trial. 

Also,  hddt  that  evidence  was  competent  of  the  complicity  of  the  prisoner 
in  a  prior  scheme  to  enter  and  rob  the  bank. 

(Argued  December  18, 1880;  decided  January  1&  1881.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  judgment  entered  upon  an 
order  made  December  30,  1879,  aflSrming  a  judgment,  entered 
upon  a  verdict,  convicting  the  plaintiff  in  error  of  the  crime  of 
robbery  in  the  first  degree. 

The  indictment  contained  fp^jir  counts,  each  charging  the 
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plaintiff  in  error  with  feloniously  assaulting  one  Louis  Werckle 
and  robbing  and  taking  from  him  "  one  key  of  the  value  of 
one  dollar."  The  first  count  charged  the  taJdng  to  have  been 
'^  from  the  person  of  said  Louis  Werckle  and  against  the  will 
and  by  violence  to  the  person."  The  second  count  charged 
the  taking  to  have  been  "  in  the  presence  of  the  said  Louis 
Werckle  against  the  will  *  *  *  and  by  putting  the  said  Louis 
Werckle  in  fear  of  some  immediate  injury  to  the  person. 
The  third  cotint  charged  was  similar  to  the  first,  but  averred 
that  the  key  was  the  "  personal  property  of  the  Manhattan 
Savings  Institution."  The  fourth  was  similar  to  the  second, 
with  the  averment  of  ownership  contained  in  the  third.  The 
facts  are  sufficiently  set  forth  in  the  opinion. 

Chajrle%  W.  Brooke  for  plaintiff  in  error.  There  was  not 
sufficient  proof  that  there  was  a  felonious  taking  of  the  prop- 
erty charged  in  the  indictment.  (3  R.  S.  [6th  ed.],  §  69 ;  iStcUe 
V.  Treider^  2  Car.  L.  R.  90 ;  H.  v.  Macavley^  1  Leach,  287 ; 
B.  ^.  Baker,  id.  299;  B.  v.  Steioard,  2  East's  P.  C.  702; 
B.  V.  WaUs,  2  C.  &  K  214;  B.  v.  Grosel,  1  0.  &  P.  304; 
B.  V.  McDanid,Yo9\.Qr,  121-12^ ;  LangY.  State,  12  Ga.  293; 
2  East's  P.  C.  662;  Roscoe's  Or.  Ev.  894;  B.  v.  Cunup, 
1  C.  &  P.  658;  B.  v.  Cabbage,  R.  &  R.  292 ;  StaU.Y.  OomeU, 
1  Tenn.  305 ;  Comm,  v.  LeacK,  1  Mass.  59 ;  People  v.  Smith,  5 
Cowen,  218;  State  y.  Wheeler,  3  Vt.  344.)  .The  court  erred 
in  admitting  evidence  of  the  burglary  as  res  gest(B,  it  hav- 
ing occurred  subsequent  to  the  robbery  charged  in  the  indict- 
ment. [People  V.  Ilopson,  1  Denio,  575  ;  Bottorrdy  v.  U.  S,,  1 
Story,  105 ;  2  Russ.  on  Crimes,  777 ;  B.  v.  Boebuok,  36  Eng. 
L.  &  Eq.  631 ;  1  Greenl.  on  Ev.,  §  53  ;  Dun7i  v.  State,  2  Pike, 
229  ;  People  y.  Wood,  3  Park.  681  ;  Nutting  y.  Sage,  4  Grave. 
584 ;  State  v.  Gri§s,  3  Ired.  404 ;  1  Arch.  Cr.  Pr.  &  PI.  392 ; 
B.  V.  DoBsett,  2  C.  &  K.  306  ;  B.  v.  Yoke,  R.  &  R.  531 ;  Comm. 
V.  WUson,  2  Cush.  590 ;  Brock  v.  StaU,  26  Ala.  104 ;  Thorp  v. 
StaU,  15  id.  749 ;  Comm.  v.  Uall,  21  Pick.  515 ;  Farrar  v. 
State,  2  Ohio  [N.  S.],  54 ;  Stone  v.  State,  4  Humph.  27 ;  1 
Phil,  on  Ev.  178  [2d  ed.] ;  B.  v.  Vanderamib,  2  Leach's  Cr. 
p.  816 ;  U.  S.  V.  Mitchell,  2  Dall.  857 ;  Bex  v.  Westwood,  4  C, 
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&  P.  547 ;  TutOe  v.  People,  36  N.  T.  431 ;  1  Phil,  on  Ev. 
169,  §  3.)  In  cases  of  conspiracy,  when  once  the  conspiracy  or 
combination  is  established^  the  act.  or  declaration  of  one  con- 
spirator or  accomplice  in  the  prosecution  of  the  enterprise  is 
considered  the  act  or  declaration  of  all,  and  is  evidence  against 
all.  ( U.  S.  V.  Harman,  1  Bald.  292 ;  Ma/riin  v.  Comm,,  11 
Leigh,  745 ;  U.  S.  v.  Goodwin,  12  Wheat  469 ;  Waterhury 
V.  Sturtufowni,  18  Wend.  353  ;  1  East's  P.  0.,  chap.  2,  §  37,  p.  96 ; 
2  Stark.  Ev.  326.)  When  the  common  enterprise  is  at  an  end, 
whether  by  accomplishment  or  abandonment,  no  one  is  per- 
mitted by  any  subsequent  act  or  declaration  of  his  own  to  affect 
the  others.  (1  Phil.  &  Am.  on  Ev.  215,  n.  4 ;  1  Greenl.  on 
Ev.,  §  3 ;  TJ.  8.  V.  White,  5  Cranch's  0.  0.  38 ;  R.  v.  Turner, 
1  Mood.  Cr.  Cas.  347 ;  R.  v.  AfpLehy,  3  Stark.  33 ;  Mdm 
V.  Aiid/rema,  1 M.  &  W.  336 ;  IIunierY.  Oomm,,  7  Gratt.641 ; 
Staie  V.  Foil,  1  Hawlts,  442  ;  State  v.  Harmey,  2  Dev.  &  Bat. 
390 ;  Kirhy  v.  State,  7  Terger,  259 ;  Morrison  v.  State,  5 
Ohio,  439 ;  Lowe  v.  Botteler,  4  Har.  &  McHen.  349 ;  R,  v.  Salter, 
5  Esp.  125 ;  R.  v.  Roberts,  1  Campb.  399.) 

Daniel  G.  Rollins  for  defendant  in  error.  If  there  were 
misconduct  in  the  grand  jury,  the  plaintiffs  remedy  was  by 
motion  to  quash,  not  by  a  plea  in  abatement.  {People  v.  Hulr 
hut,  4  Denio,  133  ;  Staie  v.  Boyd,  2  Hill  [S.  Oar.],  288  ;  U. 
S.  V.  Reed,  2  Blatchf .  435  ;  Turk  v.  State,  7  Ohio,  240  ;  i&ate 
V.  Dayton,  3  Zabr.  49;  SpraU  v.  8ta;U,  8  Mo.  247;  Rex  v. 
Dichinson,  Euss.  &  Ry.  401 ;  Reg.  v.  Russell,  Car.  &  M.  247.) 
There  was  evidence  to  support  a  finding  of  a  felonious  taking  of 
the  key.  (3  R.  S.  [6th  ed.]  951,  §  60 ;  Rex  v.  Bingley,  5 
Carr.  &  P.  602 ;  Reg.  v.  Morris,  9  id.  349 ;  2  Bishop's 
Cr.  Law,  §§  843-7 ;  Reg.  v.  Jones,  1  Den.  C.  C. ;  2  Car.  & 
K.  236 ;  Rex  v.  MorJU,  Euss.  &  Ey.  307 ;  Rex  v.  Cabbage, 
id.  292;  Hamilton  v.  State,  35  Miss.  214;  State  v.  Broum,3 
Strobh.  [S.  Car.]  508 ;  State  v.  Ware,  10  Ala.  814 ;  People  v. 
Juarez,  28  Cal.  380 ;  Reg.  v.  White,  9  Car.  &  L.  344 ;  Reg. 
v.  Wynne,  1  Den.  C.  C.  365.)  The  testimony  relating  to  the 
robbery  of  the  bank  while  the  three  masked  and  anned  rob- 
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bers  stood  guard  over  Werckle,  gagged  and  bound,  was  prop- 
erly received.  (1  Bish.  Or.  Pro.,  §  1067  [2d  ed.] ;  Reath  v. 
Comm.^  1  Rob.  [  Va.]  735 ;  Higgina  v.  State^  7  Ind.  549  ;  Burr 
V.  Comm,^  4  Gratt.  534 ;  Rex  v.  Long^  6  Carr.  &  P.  179  ;  Bex  v. 
FuTsey^  id.  81 ;  Bex  v.  Booney^  7  id.  517 ;  Coram,  v.  IlaXe^  3 
Gratt.  593 ;  StaU  v.  GUIU,  4  Dev.  606.)  The  evidence  of 
things  said  and  done  by  other  conspirators  in  the  absence  of 
the  prisoner, .  some  of  them  before  he  became  a  party  to  the 
conspiracy,  was  properly  received.  (3  Greenl.,  §§  93-94 ;  CoU 
Uns  V.  Comm.,  3  S.  &  E.  220 ;  State  v.  Sqper,  16  Me.  293  ;  Al- 
drich  V.  Warren^  id.  465  ;  Beg.  v.  SheUard^  9  0.  &  P.  277 ; 
Beg.  V.  Blake,  6  Q.  B.  126 ;  Bex  v.  Stone,  6  T.  R.  527 ;  U. 
S.  V.  Cole,  5  McLean,  513 ;  Coram,  v.  Tirrwn,  8  Gray,  375 ; 
Coradivs  v.  Coram.,  15  B.  Mon.  539 ;  Maloae  v.  State,  8 
Ga.  408 ;  Gardiier  v.  People,  3  Scam.  83 ;  Beg.  v.  Murphy, 
8  Cai-.  &  P.  297.) 

Kapallo,  J.  The  demurrer  to  the  special  plea  interposed  on 
behalf  of  the  prisoner  was  properly  sustained.  The  substance 
of  the  plea  is,  that  the  grand  jury,  by  whom  the  indictment 
was  found,  did  not  proceed  in  accordance  with  law,  but  con- 
sidered, regarded  and  examined  improper,  incompetent  and 
irrelevant  matters,  and  the  specification  is  that  they  had  before 
them  for  their  consideration,  and  as  part  of  their  method  of 
inquiry,  and  did  consider  certain  ex  parte  affidavits  taken  before 
a  police  justice  in  an  examination  had  before  him  as  such,  to- 
gether with  the  examination  of  the  prisoner,  taken  in  accord- 
ance with  the  statute. 

We  find  no  authority  for  the  position  that  the  sufficiency  of 
the  evidence  upon  which  an  indictment  is  found  by  the  grand 
jury  is  a  question  which  can  be  raised  by  plea  to  the  indictment, 
or  that  the  reception  of  incompetent  or  irrelevant  evidence  by 
the  grand  jury  can  be  pleaded.  People  v.  IluCbut  (4  Den.  1 33) 
is  to  the  contrary,  and  no  case  has  been  cited  in  support  of  the 
plea.  The  counsel  for  tlie  prisoner  claims  that  the  plea  should 
be  considered  as  a  motion  to  quash.  No  such  motion  was  made, 
but  the  plea  was  argued  on  demurrer,  and  the  judgment  over-. 
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ruling  it  was  clearly  correct.  Moreover,  it  does  not  state  facts 
which  would  be  sufficient,  even  on  a  motion,  to  require  the  court 
to  quash  the  indictment.  It  does  not  aver  or  show  that  the  ex 
parte  affidavits  were  the  onljr  evidence  before  the  grand  jury, 
nor  that  the  witnesses  by  whom  they  were  made  were  not  also 
peraonally  examined,  or  that  the  indictment  was  not  based  upon 
sufficient  compet^ent  evidence,  nor  does  it  contain  the  very  es- 

'  sential  averment  that  any  fact  material  to  the  case  of  the  prose- 

.   xmtion  was  established  by  such  ex  parte  affidavits,  nor  does  it 

Bhbw  that  the  prisoner  was  in  any  manner  prejudiced  by  their 

beiiig  before  the  grand  jury.     All  that  appears  on  the  face  of 

Iho  plea  is  that  the  preliminary  affidavits  and  examination  taken 

•  before  the  committing  magistrate  pursuant  to  the  statute  were 
placed  before  the  grand  jury  as  a  part  of  their  method  of  in- 
quiry, and  were  considered  by  them.  There  is  nothing  to  show 
that  the  grand  jury  made  any  improper  use  of  these  examina- 
tions or  did  not  proceed  according  to  law.  The  statute  makes 
it  the  duty  of  the  magistrate  before  whom  an  offender  is  brought 
fbr  examination,  to  certify  all  examinations  taken  before  him, 
to  the  court  having"cognizance  of  the  offense  and  in  which  the 
prisoner  may  be  indicted,  on  the  first  day  of  its  next  session 
(an.  S.  733,  §§  21,  26);  and  one  purpose  of  this  requirement, 
doubtless  is  that  these  papers  may  be  laid  before  the  grand  jury 
to  aid  them  in  their  investigation  of  the  case.  We  are  not 
aware  that  it  has  ever  before  been  claimed  that  placing  these 
papers  in  the  hands  of  the  grand  jury  vitiated  an  indictment. 
The  next  point  urged  in  behalf  of  the  prisoner  is,  that  the  third 
and  fourth  counts  of  the  indictment  are  bad,  and  that  the  court 
erred  in  not  excluding  all  testimony  offered  in  support  of  them 
and  in  not  directing  the  acquittal  of  the  prisoner. 

The  objection  made  to  the  third  and  fourth  counts  is  that 
the  key  taken  is  therein  alleged  to  have  been  the  property  of 
the  Manhattan  Savings  Institution,  and  to  have  been  violently 
and  feloniously  taken,  as  alleged  in  the  third  count,  from  the 
person  of  Louis  Werckle  against  his  will,  and  by  violence  to 
his  ]>erson,  and  as  alleged  in  the  fourth  count,  to  have  been 
violently  and  feloniously  taken  in  tlie  presence  of  Werckle, 
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against  his  will  and  by  putting  him  in  fear  of  immediate  in- 
jury to  his  person,  and  it  is  claimed  that  to  constitute  a  valid 
indictment  for  the  offense  of  robbery  in  the  first  degree  under 
the  statute  (2  R.  S.  677,  §  55),  it  must  be  averred  that  the 
property  was  feloniously  taken  from  the  person  or  in  the  pres- 
ence of  its  ownerj  and  against  his  will  by  violence  to  his  per- 
son, or  by  putting  him  in  fear  of  some  immediate  injury  to  his 
person.  That  therefore  an  indictment  averring  the  taking  of 
the  property  of  one  person  by  committing  violence  upon,  or 
putting  another  person  in  fear,  etc.,  is  not  good;  and  further 
that  the  offense  of  robbery  in  the  first  degree  cannot  be  com- 
mitted upon  a  corporation,  as  violence  cannot  be  committed 
upon  the  person  of  a  corporation,  nor  can  it  be  put  in  fear  of 
injury  to  its  person;  The  sufficiency  of  these  counts  is  claimed 
by  the  prosecution  to  be  established  by  the  case  of  Brooks  v. 
People  (49  N.  Y.  436),  but  we  do  not  think  it  material  now 
to  examine  the  question.  In  all  the  counts  the  robbery  is  al- 
leged to  have  been  committed  upon  Werckle.  The  first  and 
second  counts,  which  lay  the  property  in  him,  are  conceded  to 
be  good.  Even  if  the  others  were  bad,  that  would  be  no  ground 
for  directing  an  acquittal  of  the  prisoner  on  the  whole  indict- 
ment, and  an  acquittal  specially  on  the  third  and  fourth  counts 
would  be  of  no  importance,  so  long  as  he  was  convicted  upon 
the  good  counts,  the  robbery  being  the  same,  and  the  only  dif- 
ference between  the  counts  being  in  the  allegation  of  owner- 
ship. On  the  question  of  evidence  no  point  arises,  for  there 
was  no  evidence  specially  objected  to  as  inadmissible  under 
the  third  and  fourth  counts,  nor  was  any  offered  or  received 
specially  in  support  of  those  counts,  nor  was  any  evidence  re- 
ceived which,  if  competent  for  any  purpose,  was  not  compe- 
tent to  sustain  the  good  counts.  Nor  is  the  conviction  rendei-ed 
erroneous,  the  verdict  being  general,  merely  by  reason  of 
there  being  bad  counts  in  the  indictment,  provided  some  of 
the  counts  are  good.  Whether  the  prisoner  is  found  guilty  or 
acquitted  on  the  bad  counts  in  such  a  case  is  matter  of  no  im- 
portance ;  though  tlie  bad  counts  describe  no  offense,  his  con- 
viction upon  the  good  counts  is  not  impaired,  and  he  would  be 
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in  no  better  condition  if  the  court  had  on  the  trial  withdrawn 
the  bad  counts  from  the  consideration  of  the  jury.  We  express 
no  opinion,  therefore,  as  to  the  sufficiency  of  the  third  and 
fourth  counts. 

It  is  further  urged  on  behalf  of  the  prisoner  that  the  offense 
of  robbery  was  not  made  out,  because  the  keys  were  not  taken 
cmvmo  furaiid%  or  with  the  intent  to  deprive  the  owner  of  the 
property  or  to  convert  it  to  the  use  of  the  robbers,  but  that  they 
only  wanted  the  temporary  use  of  the  keys  to  enable  them  to 
enter  the  bank  and  rob  the  safe.  Also  that  the  violence  was 
committed  for  the  sole  purpose  of  extorting  from  Werckle  the 
combination  of  the  safe,  and  not  for  the  purpose  of  obtaining 
the  keys. 

Although  the  intent  with  which  the  robbers  entered  Werckle's 
room  is  not  controlling,  we  think  the  evidence  was  sufficient  to 
justify  the  jury  in  finding,  if  necessary,  that  they  designed  to 
obtain  the  keys  as  well  as  the  combination.  It  was  shown  that 
they  took  the  keys  from  his  table,  in  his  presence,  and  the  evi- 
dence was  sufficient  to  warrant  a  finding  that  this  was  done 
against  his  will  and  by  putting  him  in  fear  of  immediate  injury 
to  his  person,  as  well  as'by  disabling  him  from  making  the  re- 
sistance which  he  doubtless  would  have  made  to  their  asporta- 
tion had  he  been  free,  and  not  in  fear.  He  testified  that  when 
they  took  the  keys  they  had  entered  his  room  masked,  while  he 
was  in  bed,  and  had  throttled,  suffocated  and  handcuffed  him, 
and  by  putting  a  pistol  to  his  head  compelled  him  to  disclose 
the  combination  of  the  lock  of  the  bank  safe,  and  put  him  in 
such  a  state  of  terror  as  to  be  incapable  of  resistance.  That  they 
then  took  the  keys  from  a  table  in  his  presence,  one  of  them  be- 
ing the  key  to  the  street  door  of  the  bank.  That  having  thus 
possessed  themselves  of  the  keys,  they  carried  them  off  and 
never  returned  them,  and  there  is  no  evidence  of  any  intention 
to  return  them,  or  that  the  street  door  key  has  ever  been  recov- 
ered. This  evidence  was  ample  to  justify  the  jury  in  finding  a 
felonious  taking  of  the  keys  from  Werckle  against  his  will  and 
in  his  presence,  by  violence  to  his  person  and  by  putting  him 
in  fear  of  immediate  injury  to  his  person,  and  such  a  finding 
SicKELS — Vol.  XXX VIII.        54 
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establishes  the  charge  of  robbery  in  the  first  degree.  (2  R.  S.  677, 
§  55,  The  intent  with  which  the  property  was  taken  was  a 
question  of  fact  for  the  jury.  It  cannot  surely  be  a  defense  in 
law  that  the  gang  afterward  used  the  keys,  or  any  of  them,  in 
the  commission  of  the  further  crime  of  despoiling  the  bank.  If 
a  servant  should  be  attacked  by  robbers  on  the  highway  and  a 
key  should  be  taken  from  his  person  by  force  and  carried  off  by 
his  assailants,  it  could  not  be  tolerated  that  the  fact  that  they 
afterward  used  the  key  in  feloniously  entering  the  house  of  the 
servant^s  master,  should  be  held  to  constitute  a  defense  to  the 
charge  of  robbery ;  nor  would  the  jury  be  bound  to  find  as  mat- 
ter of  fact,  that  their  sole  intent  in  taking  the  key  was  to  use  it 
for  the  purpose  of  entering  the  house,  and  then  to  restore  it.  K 
they  forcibly  took  the  key,  intending  to  appropriate  it,  and  did 
appropriate  it,  the  use  which  they  afterward  made  of  it,  even 
if  in  their  minds  at  the  time  of  the  taking,  cannot  affect  the 
question  of  their  guilt,  and  it  was  for  the  jury  to  say  whether 
they  intended  to  appropriate  the  keys  to  their  own  use. 

It  was  not  important  whether  the  robbers  formed  the  plan  of 
taking  the  key  before  they  entered  the  room,  or  put  Werckle 
in  a  state  of  fear,  or  whether  it  was  an  afterthought  suggested 
by  seeing  it  on  the  table.  If  they  availed  themselves  of  the 
state  of  terror  in  which  they  had  put  "Werckle,  in  extorting 
from  him  the  secret  of  the  combination,  to  enable  them  to  take 
the  key  also,  that  was  sufficient.  Should  robbers  attack  a 
traveler  with  the  intent  of  robbing  him  of  a  sum  of  motley 
which  they  supposed  he  had  about  him,  and  put  him  in  fear 
for  that  purpose,  and  while  he  was  in  that  condition  they  should 
find  upon  him  a  watch  which  they  did  not  previously  know 
that  he  had,  and  availing  themselves  of  his  condition  should 
take  the  watch,  can  it  be  doubted  that  they  <;»uld  be  convicted 
of  robbing  him  of  the  watch  ?  The  question  of  the  felonious 
taking  of  the  key  was  submitted  to  the  jury  in  the  manner 
most  favorable  to  the  prisoner.  The  court  charged,  at  the  re- 
quest of  the  prisoner's  counsel,  that  in. order  to  convict,  the 
jury  must  find  that  the  prisoner  took  the  key  with  the  intent 
to  convert  and  appropriate  it  to  his  own  use  ;  that  his  guilt 


^  . 
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of  the  burglary  would  not  justify  his  conviction  of  the  rob- 
bery ;  that  if  the  jury  entertained  any  doubt  as  to  the  intent 
to  take  and  permanently  appropriate  the  key,  they  must  acquit, 
and  that  if  it  was  not  feloniously  taken,  originally,  it  not  being 
returned,  would  not  make  out  a  felonious  taking. 

KumerouB  exceptions  were  taken  on  the  trial  to  rulings  of 
the  court  in  admitting  evidence  of  the  burglary  committed  on 
the  bank  and  the  breaking  open  of  the  safe,  and  the  larceny  of 
the  valuables  therein.  This  evidence  was  admissible  for  the 
purpose  of  showing  that  the  prisoner  was  one  of  the  gang  who 
committed  the  robbery  of  the  key.  At  the  time  of  that  rob- 
bery they  were  all  masked,  and  could  not,  therefore,  be  directly 
identified,  but  it  was  competent  to  show  that  a  burglary  was 
committed  on  the  bank  on  the  same  occasion,  and  that  the  gang 
who  committed  the  burglary  were  the  same  who  committed 
the  robbery,  and  thus  by  connecting  the  prisoner  with  the 
burglary,  to  connect  him  also  with  th^  robbery.  It  is  trae  as 
a  general  rule,  that  on  a  prosecution  for  one  crime  it  is  not 
proper  to  prejudice  the  jury  against  the  prisoner  by  showing 
him  to  have  been  guilty  of  another;  but  where  the  evidence 
is  relevant  and  material  on  the  question  of  the  guilt  of  the 
prisoner  of  the  crime  for  which  he  is  upon  trial,  it  cannot 
be  excluded  merely  because  it  also  proves  him  guilty  of  another 
crime. 

The  circumstances  on  which  the  prosecution  relied,  in  part, 
to  establish  the  prisoner's  participation  in  the  robbery  commit- 
ted on  Werckle,  were,  that  on  the  same  morning,  and  imme- 
diately after  the  attack  upon  him,  and  the  taking  of  the  key, 
and  while  three  of  the  gang  remained  in  his  room  and  stood 
guard  over  him  on  the  second  floor,  the  others  went  down 
stairs  and  entered  the  bank  by  means  of  the  key,  and  forcibly 
opened  the  bank-safe  with  burglars'  implements.  That  the 
prisoner  was  seen  near  the  bank  building  about  half  an  hour 
before  Werckle's  room  was  entered,  and  also  about  twentr 
minutes  afterward,  and  that  while  Werckle  was  under  guani 
up  stairs,  and  the  opening  of  the  safe  was  going  on  in  the 
banking  room  down  stairs,  the  milkman,  who  served  Werckle's 


428        Hope  v.  People  of  the  State  of  New  York.    [Jan., 

Opinion  of  the  Court,  per  lUPAiiLO,  J. 

family  with  milk,  came  to  the  street  door,  leading  to  "Werckle's 
apartments,  and  made  the  usual  signal,  and  the  prisoner  came 
out  of  one  of  the  doorsp  leading  from  the  banking-rooms  to  the 
street,  and  told  the  milkman  tibiat  the  family  had  gone  to  the 
country,  and  wanted  no  milk. 

Having  thus  given  evidence  tending  to  show  that  the  pris- 
oner was  on  the  premises  while  the  robbery  of  the  bank  was 
going  on,  the  prosecution  sought  further  to  connect  him  with 
the  gang  engaged  in  the  crime,  by  showing  his  previous  com- 
plicity with  them  in  a  scheme  to  enter  and  rob  the  bank.  On 
this  line  of  inquiry  the  most  serious  questions  in  the  ca^ 
arise. 

Patrick  Shevlin,  who  had  been  employed  as  watchman  of  the 
bank  on  Sundays  for  several  years,  and  occasionally  went  there 
evenings  during  the  week,  testified  that  on  the  night  before  the 
robbery,  viz. :  Saturday  night,  the  26th  of  October,  at  about  a 
quarter-past  eleven  o'clock,  two  men  came  to  the  weather  door 
of  the  bank  and  made  a  signal  to  him,  which  had  been  precon- 
certed between  him  and  them,  and  signified  that  they  wished 
him  to  let  them  in.  These  men  were  Jimmy  Hope  and  Big 
Pete.  It  appears  in  the  case  and  in  the  points  of  the  counsel 
for  the  prisoner,  that  Jimmy  Hope  is  the  father  of  the  prisoner, 
John  Hope.  Shevlin  testifies  that  he  did  not  let  them  in,  but 
went  out  and  met  them  in  the  street,  and  there  were  there  also 
one  Abe  Coakey  and  the  prisoner,  and  another  man  known  as 
Brooklyn  Jimmy,  whom  the  witness  had  on  the  night  of  the 
previous  Monday  seen  in  company  with  the  prisoner  in  the 
vicinity  of  the  bank.  He  also  testified  to  having  seen  all  these 
persons,  either  together,  or  in  proximity  to  eacli  other,  in  the 
street  near  the  bank,  on  the  nights  of  Monday  and  Thursday 
next  preceding  the  robbery,  and  his  testimony  tended  to  show 
that  they  were  associated  together. 

The  prosecution  was  then  allowed  to  show  by  this  witness,  that 
for  upward  of  two  years  a  conspiracy  had  been  on  foot  to  rob 
the  bank ;  that  Jimmy  Hope  was  the  leader,  and  had  opened 
the  subject  to  the  witness,  and  it  had  been  agreed  between 
them  tliat  witness  should  let  him  into  the  bank  so  that  he 
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might  break  into  the  safe ;  and,  in  fact,  witness  had,  on  two 
occasions  before  the  robbery  was  consummated,  let  Jimmy 
Hope  into  the  bank  on  Sunday,  and  attempts  had  then  been 
made  to  open  the  safe,  which  were  unsuccessful ;  that  in  the 
beginning  other  persons  were  concerned  with  Hope  in  the 
scheme,  but  he  had  changed  his  associates ;  that  the  consulta- 
tions between  Jinmiy  Hope  and  the  witness  on  the  subject  of 
robbing  the  bank  were  very  nmnerous,  and  continued  at  inter- 
vals down  to  the  night  before  the  robbery,  when  Jimmy  Hope, 
and  his  son  the  prisoner,  and  the  other  persons  named,  were 
hovering  about  the  bank,  and  the  signal  was  given  by  Jimmy 
Hope  to  the  witness  to  be  admitted  into  the  banking-room, 
and  the  testimony  tends  to  show  that  it  was  intended  at  that 
time  to  consummate  the  scheme,  but  that  Shevlin  did  not  per- 
form his  part ;  he  assigning  as  the  reason,  his  fear  that  the 
night-watchman,  who  was  then  in  the  bank,  would  be  mur- 
dered if  the  thieves  were  admitted  at  that  time: 

We  think  that  all  this  evidence  was  properly  received  for 
the  purpose  of  showing  that  a  scheme  to  rob  the  bank  had 
been  and  was  on  foot,  in  which  Shevlin  and  Jimmy  Hope  and 
others  from  time  to  time  participated,  and  that  the  prisoner 
had  become  a  party  to  it,  and  that  his  presence  there  on  the 
next  morning,  Sunday,  when  the  crime  was  consnnmiated,  was 
not  accidental  or  innocent,  but  that  he  was  one  of  the  persons 
engaged  in  the  criminal  transaction,  and  thus  to  connect  him 
with  the  jobbery  of  the  key,  which  was  evidently  committed 
by  the  same  persons  who  broke  into  the  safe. 

The  numerous  exceptions  taken  to  evidence  of  the  condi- 
tion of  the  bank  and  the  safe  after  the  robbery,  and  of  the 
stealing  of  the  securities  from  the  safe,  are  covered  by  what 
has  already  been  said.  It  was  properly  admitted  for  the  pur- 
pose of  showing  that  a  burglary  had  been  committed  on  the 
bank  while  the  prisoner  was  there,  and  to  confirm  the  theory 
of  the  prosecution,  that  the  prisoner  was  one  of  the  burglars, 
and  consequently  one  of  the  gang  who  committed  the  robbery 
upon  Werckle. 

We  find  no  error  in  the  admission  of  the  evidence  as  to 


430        Hope  v.  People  of  the  State  op  New  York.    [Jan. , 

Opinion  of  the  Ck>art,  per  Rapallo,  J. 

what  occurred  in  the  presence  of  the  prisoner  after  his  arrest 
in  respect  to  his  identification,  and  the  manner  of  his  identifi- 
cation. 

"We  have  examined  the  charge  and  the  various  requests  and 
refusals  to  charge,  and  are  of  opinion  that  no  error  was  com- 
mitted in  these  respects.  As  to  the  intent  with  which  the  key 
was  taken,  the  jury  were  clearly  instructed  that  that  was  a 
question  of  fact  for  them  to  determine,  and  that  unless  they 
found  that  it  was  taken  with  the  intent  to  permanently  appro- 
priate it,  or  if  they  entertained  any  reasonable  doubt  as  to  that 
having  been  the  intent,  they  must  acquit.  We  do  not  think 
that  it  was  error  to  go  farther,  or  to  follow  the  prisoner's  coun- 
sel in  the  theories  suggested  by  him  as  to  what  different  in- 
tent might  have  been  in  the  minds  of  the  takers.  Nor  was 
there  error  in  refusing  to  give  specific  instructions  to  the  jury 
as  to  the  method  they  should  pursue  in  weighing  the  evidence 
of  the  witnesses.  The  court,  in  answer  to  some  of  the  re- 
quests, charged  the  jury  that  they  should  take  into  considera- 
tion all  the  facts  of  the  case,  and  if  they  had  any  reasonable 
doubt  of  the  prisoner's  guilt,  they  should  acq^uit,  and  that  the 
weight  to  be  given  to  all  the  evidence  was  within  their  prov- 
ince, and  not  his.  He  had  charged  them  specifically  as  to  the 
facts  which  they  must  find  to  authorize  them  to  convict,  and  we 
think  his  charge  in  this  respect  was  quite  favorable  to  the 
prisoner.  The  request  of  the  court  to  the  jury  to  endeayor  to 
reconcile  their  differences,  if  any  should  exist,  so  that  a  con- 
clusion might  be  reached,  and  that  the  trial  might  be  a  final 
disposition  of  the  case,  did  not  constitute  error. 

The  judgment  should  be  a&med. 

All  concur. 

Judgment  affirmed* 
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In  the  Matter  of  the  Petition  of  Ralph  Marsh  to  Vacate  an 

Assessment. 

The  published  notice  inviting  bids  for  a  local  improyement  in  the  city  of 
New  York  contained  a  provision  that  the  bidders  should  state  in  their 
proposals  the  price  per  cubic  yard  for  rock  excavations,  and  one-fourth 
the  price  bid  would  be  allowed  as  the  price  for  earth  excavations ;  the 
notice  contained  the  estimated  quantities  of  work  to  be  done,  lldd, 
that  in  the  absence  of  allegations  op  proof  that  the  provision  was  fraud- 
ulently inserted  or  that  it  in  fact  did  any  harm,  this  was  not  a  violation  of 
the  provisions  of  the  charter  of  1870  (§  104,  chap.  137,  Laws  of  1870),  re- 
quiring contracts  for  such  work  to  be  let  to  the  lowest  bidder. 

A  bid  a  little  lower  than  the  one  accepted,  tested  by  the  estimated  quantities, 
was  rejected  because  of  failure  to  conform  to  this  specification,  the  bid  for 
earth  excavation  being  slightly  in  excess  of  one-fourth  of  that  paid  for 
rock  excavation.  JIMf  that  the  commissioner  of  public  works  having 
authority  to  insert  the  specification  could  require  a  Uteral  and  exact 
compliance  therewith,  and  could  reject  as  informal  all  bids  not  so 
complying,  and  a  letting  to  the  lowest  bidder  who  did  so  comply,  was 
valid. 

It  appeared  that  the  bid  accepted,  tested  by  the  actual  quantities  as 
found  in  the  prosecution  of  the  work  and  as  paid  for,  was  the  lowest. 
HM,  that  the  error,  if  any,  in  not  awarding  the  contract  to  the  apparent 
lowest  bidder  was  not  a  substantial  one  within  the  meaning  of,the  statute 
of  1874,  relating  to  the  vacating  of  assessments  (chaps.  312, 313,  Laws  of 
1874);  and  that  one  whose  lands  were  assessed  for  the  improvement  was 
not  aggrieved  thereby;  and,  therefore,  was  not  entitled  to  have  the  assess- 
ment vacated. 

(Argued  December  14, 1880 ;  decided  January  18, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  of  the  first  judicial  department,  made  July  1,  1880,  re- 
versing an  order  of  Special  Term,  vacating  an  assessment  upon 
lands  of  the  petitioner  for  regulating,  grading,  etc..  Ninety- 
sixth  street  in  the  city  of  New  York.  (Mem.  of  decision  be- 
low,  21    Hun,  682.) 

The  facts  appear  sufficiently  in  the  opinion. 

John  C.  Shaw  for  appellant.  The  work  for  which  this  assess- 
ment was  laid  could  only  be  done  by  contract  given  to  the  low* 
est  bidder,  and  founded  on  sealed  bids  and  proposals  and  pub- 
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lie  competition.  (Laws  of  1870,  chap.  137,  art.  15,  §  104; 
Laws  of  1861,  chap.  308 ;  People  ex  rel.  CamvpbeH  v.  Green^ 
MSS.)  That  which  is  directory  in  the  statute  as  regards  the  lia- 
bility of  the  city  to  a  contractor  may  be  held  mandatory  as 
regards  the  liability  of  the  citizen  for  assessments.  {Moore  v. 
The  Mayor,  73  N.  T.  238,  249-251 ;  People  ex  rd.  WiUlame 
V.  Bainesy  49  id.  587, 594 ;  In  re  £ni.  Ind.  Svgs.  Bh,  75  id.  388; 
In  re  Maha/n,j  Ct.  App.,  decided  April  13,  1880;  In  re  Man- 
hattan Ind.  San),  Ins.,  Ct.  App.,  decided* September  21,  1880.) 
A  non-compliance  with  the  laws  and  ordinances  requiring  the 
public  letting  of  a  contract  to  the  lowest  bidder  is  a  grievance 
and  a  substantial  error,  and  not  one  of  the  errors  specified  in 
chapter  313  of  the  Laws  of  1874,  as  those  for  which  assessments 
should  not  be  vacated.  {In  re  Em.  Ind.  Sav.  Bk.y  75  N.  Y.  388, 
395 ;  In  re  Prot.  Ep.  School,  id.  324 ;  In  re  Walter,  id.  354 ;  In 
re  Mohan,  Ct.  Appeals,  decided  April  13, 1880 ;  In  re  Manhat- 
tan Ind.  Sa/o  Ins.,  Ct.  Appeals,  decided  September  21,  1880.) 
The  certificate  of  the  commissioners  under  the  act  of  1872  did 
not  affect  the  rights  of  parties  to  vacate  assessments  under 
the  exceptions  contained  in  section  7  of  that  act.  {In  re 
BwrmeiMer,  76  N.  Y.  179;  In  re  Astor,  58  id.  617;  In  re 
Mah/m,  Ct.  Appeals,  decided  April  13,  1880 ;  In  re  Em.  Ind. 
Svgs.  BTc.,  75  N.  Y.  388, 395  ;  In  re  Prot.  Ep.  School,  id.  324 ; 
In  re  Waiter,  id.  354.)  The  certificate  of  the  conmiissioners 
was  void.  {Merritt  v.  Village  of  Port  Chester,  71  N.  Y. 
309 ;  Ji'ai.  Bh.  of  Chemung  v.  City  of  Elmi/ra,  53  id.  49, 
59;  BeUvnger  v.  Gray,  51  id.  610,  620;  Westfall  v.  Preston, 
49  id.  349,  354,  355 ;  Van  Bensselaer  v.  Whia>eck,  7  id.  517; 
People  V.  McKirmey,  52  id.  374.) 

Wm.  C.  Whitney  for  respondent.  No  statute  required  in 
express  terms  any  thing  more  than  that  the  contract  should  be 
given  to  the  lowest  bidder.  (Laws  of  1861,  chap.  308,  p.  702 ; 
Laws  of  1870,  chap.  137,  p.  391.)  This  being  a  case  neither 
of  fraud  nor  repavement,  the  alleged  irregularity  in  the  letting 
of  the  contract  is  of  no  importance,  in  view  of  the  certificate 
of  the  commissioners  under  chapter  580  of  the  Laws  of  1872. 


) 
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{In  the  Matter  of  Dugro^  60  N.  Y.  513 ;  In  the  Matter  of 
Bohhiney  82  id,  131 ;  J3r<non  v.  The  Mayor^  63  id,  239,  244.) 
The  oath  of  office  taken  by  the  commissioners  was  a  ^^bstan- 
tial  and  sufficient  compliance  with  the  provisions  of  chapter 
580,  Laws  of  1872,  and  their  decision  as  such  commissioners 
cannot  be  impeached  becaase  said  oath  did  not  contain  the  very 
words  of  the  statute,  (Dillon  on  Corporations,  §  153 ;  id. 
154;  StocMe  v.  SUshee,  41  Mich.  615 ;  In  re  M.  <&  E.  R. 
B.  Co.,  19  Wend.  136  ;  2  E.  S.  605,  §  7  [2d  ed.]  ;  Variah  v. 
Golden,  35  N.  Y.  462;  Buffalo  dk  State  Lme  B.  Co.  v.  Svr 
per.  Erie  Co.,  48  id.  93 ;  Brevoort  v.  City  of  BrooMyn,  18 
Hun,  383  [1879]  ;  People  v.  Orooh,  8  N.  Y,  67;  affirming  14 
Barb.  259 ;  Olney  v.  Pierce,  1  K.  I.  292  ;  Blodgett  v.  HoJhrook, 
39  Vt.  336 ;  Supervisors  County  of  Allegany  v.  Van  Campen, 
3  Wend.  49.)  Action  on  a  county  treasurer's  bond.  {Colemcm  v. 
Shattuch,  62  N.  Y.  353  ;  Bowman  v.  CochrHl,  6  Kans.  31 1, 
324 ;  People  v.  Supervisors  of  Ulster,  34  N.  Y.  268,  272.) 

Earl,  J.  The  petitioner  asks  to  have  the  assessment  in  this 
case  vacated  on  two  grounds :  (1)  Because  the  notice  inviting 
bids  for  the  work  upon  the  street  contained  the  following  pro- 
vision :  *'  Bidders  will  state  in  their  proposals  the  price  for  ex- 
cavating rock  per  cubic  yard  (one-fourth  the  price  bid  for  rock 
excavation  will  be  allowed  as  the  price  paid  for  earth  excavation 
per  cubic  yard) ; "  and  (2)  because  the  contract  for  the  work 
was  not  let  to  the  lowest  bidder. 

In  1867,  the  common  council  of  the  city  of  New  York  passed 
an  ordinance  that  Ninety-sixth  street,  from  Fifth  avenue  to  tlie 
East  river,  be  regulated,  graded,  etc.,  under  the  direction  of  the 
commissioner  of  public  works.  In  pursuance  of  this  ordi- 
nance, the  commissioner,  in  September,  1870,  adverti»od  for 
proposals  to  do  the  work,  and  in  the  notice  to  contractors,  the 
estimated  quantities  of  work  to  be  done  were  stated  as  follows : 
6,000  cubic  yards  of  earth  excavation,  40,000  cubic  yards  of 
rock  excavation,  etc. ;  and  the  notice  contained  the  provision 
above  stated.  There  were  a  number  of  bidders  for  the  work, 
among  whom  were  Michael  J.  Bannon  and  Patrick  Farley. 
SiOKBLS  —  Vol.  XXXVIll.        56 


434        Matter  of  thb  PEnnoiir  of  Ralph  Mabsh.      [Jan., 

Opinion  of  the  Coort,  per  Eabl,  J. 

Bannou  bid  for  rock  excavation  $1.30  per  cubic  yaixl,  and  for 
excavating  earth  five  cents  per  cubic  yard,  and  prices  for  other 
items  of  the  work.  Farley  bid  for  the  rock  excavation  $1.77  1-2 
per  cubic  yard,  and  44  3-4  cents  per  cubic  yard  for  earth  exca- 
vation, and  also  prices  for  other  items  of  work.     All  the  other 

*  bids  were  higher  than  those  of  Bannon  and  Farley,  and  the  con- 
tract for  the  work  was  awarded  to  Bannon. 

The  law  (§  104,  art  15,  chap.  137  of  the  Laws  of  1870)  re- 
quired that  the  contract  for  this  work  should  be  let  to  the 

*  lowest  bidder  ^'  under  such  regulations  concerning  it  as  shall 
be  established  by  ordinance  of  the  common  council ; "  and 
the  ordinances  of  the  common  council,  as  proved,  provided 
that  no  contract  should  be  made  until  proposals  therefor  had 
been  advertised  and  estimates  received  and  decided  upon; 
that  the  several  departments  empowered  to  make  contracts 
on  the  part  of  the  corporation  should  issue  the  proposals 
for  estimates  and  advertise  the  same;  that  the  proposals 
should  be  in  such  form  as  might  be  prescribed  by  the  depart- 
ment making  the  same  and  among  other  things  should  state 
the  quantity  and  quality  of  supplies  or  the  nature  and  extent, 
as  near  as  possible,  of  the  work  required.  .There  was  nothing 
in  the  law  or  the  ordinances  which  condemned  the  specifica* 
tion  complained  of  and  it  is  not  the  just  subject  of  complaint 
unless  it,  in  some  way,  prevented  or  had  a  tendency  to  prevent 
fair  and  real  competition  among  bidders.  The  object  of  the 
statute  and  the  ordinances  was  to  invite  real  competition  for 
work  and  to  secure  its  performance  for  the  lowest  price  which 
fair  and  real  competition  would  produce. 

Here  no  fixed  price  for  any  kind  of  work  was  named  and  no 
part  of  the  work  was  withdrawn  from  competition  by  the  com- 
missioner and  in  these  respects  this  case  is  unlike  the  case  of 
Mohan  and  of  the  Manhatta/n,  Samnga  Institution  recently  de- 
cided by  this  court ;  but  the  price  for  all  the  work  was  left  to 
be  fixed  by  competition  ;  and  here  too,  unlike  the  cases  just  re- 
ferred to,  the  quantities  of  work  of  each  kind  to  be  done  were 
specified.  "While  I  can  perceive  no  purpose  to  be  served  by 
this  Rpccification,  it  in  no  way  interfered  with  fair  competition 
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and  the  whole  work  was  just  as  effectually  subject  to  bids 
as  if  this  specification  had  been  absent.  A  bidder  would  take 
tlie  specification  and  look  at  the  quantities  and  the  nature  of 
the  work  and  determine  what  he  could  do  the  excavation  for, 
and  then  he  could  set  such  a  price  for  the  rock  excavation  as 
would  enable  him  to  do  the  earth  excavation  for  one-fourth  of 
that  sum.  The  work  was  let  as  a  wliole  and  any  bidder  could 
in  the  first  place  estimate  the  cost  of  the  whole  and  then  dis- 
tribute the  sum  among  the  items  as  he  liked.  This  matter  of 
form  was  by  the  terms  of  one  of  the  ordinances  committed  to 
the  department  advertising  for  bids. 

There  is  no  allegation  or  proof  that  this  specification  was  in- 
serted for  any  fraudulent  purpose  or  that  it,  in  fact,  did  any 
harm  in  this  case. 

We  are,  therefore,  of  opinion  that  the  first  ground  of  alleged 
error  is  not  well  taken. 

The  contract  was  not  let  to  the  lowest  bidder  as  Farley's  bid 
was  a  little  lower  in  the  gross  amount  than  Baimon's.  But  Far- 
ley did  not  conform  to  the  specifications  as  interpreted  by  the 
commissioner  and  hence  his  bid  was  thrown  out  as  informal. 
The  price  he  bid  on  earth  excavation  was  three-eighths  of  a 
cent  per  yard  more  than  one^fourth  of  the  sum  he  bid  for 
rock  excavation.  This,  it  is  true,  was  a  trifiing  difi!erence.  But, 
if  the  commissioner  had  the  .right  to  insert  the  specification, 
as  we  hold  he  did  have,  then  he  had  the  right  to  require  literal 
and  exact  compliance  therewith,  and  to  decline  all  bids  as  in- 
formal which  did  not  comply  therewith.  The  commissioner 
interpreted  the  specification  to  require  the  bids  for  earth  exca- 
vation per  yard  to  be  not  more  than  one-quarter  the  sum  bid 
for  rock  excavation,  thus  allowing  the  bid  for  earth  excavation 
to  be  less  than  the  one-quarter.  If  this  be  the  correct  inter- 
pretation as  it  has  been  assumed  to  be  by  both  parties  to  this 
proceeding,  then  Bannon  was  the  lowest  bidder  who  complied 
with  the  specification. 

But  if  it  was  the  intention  of  the  commissioner  by  this 
specification  to  secure  the  proportion  of  one  to  four  between 
the  bids  foi*  earth  excavation  and  rock  excavation    then  I  am 
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unable  to  perceive  why  a  bid  for  earth  excavation  of  lees  than 
one-fonrth  was  not  just  as  informal  as  one  for  more  than  the 
one-fourth,  and  in  this  view  Bannon's  bid  was  just  as  informal 
as  Farley's,  and  could  for  the  same  reason  have  been  rejected. 

But  however  the  specification  may  be  interpreted,  there  is  a 
complete  answer  to  the  claim  now  made.  While  tested  by  tlie 
estimated  quantities  contained  in  the  specification,  Farley's  bid 
for  the  whole  work  was  the  lowest ;  when  tested  by  the  actual 
quantities  as  found  in  the  prosecution  of  the  work  and  which 
had  to  be  paid  for  under  the  contract,  his  bid  was  about  $2,500 
more  than  Bannon's,  so  that  Bannon's  bid,  after  fair  competi- 
tion with  others,  was  actually  the  lowest  and  the  petitioner 
and  other  owners  of  property  liable  to  be  assessed  for  the  ex- 
pense were  actually  benefited  by  the  rejection  of  Farley's  bid. 
The  error,  therefore,  in  not  awarding  the  contract  to  Farley 
instead  of  Bannon  was  not  a  substantial  one  under  chapters 
812  and  813  of  the  Laws  of  1874,  and  this  petitioner  was  not 
aggrieved  thereby. 

These  views  make  it  unnecessary  to  consider  any  other  mat- 
ters brought  to  our  attention  upon  the  argament. 

The  order  should  be  affirmed,  with  costs.  • 

All  concur. 

Order  affirmed. 


Thb  People  ex  bel.  Benjamin  K.  Phelps,  Defendant  in 
Error,  v.  The  Court  of  Oyer  and  Terminer  of  the  County 
OF  New  York,  Plaintiff  in  Error. 

In  an  indictment  under  the  statute  for  obtaining  a  signature  to  a  written 
instrnment  under  false  pretenses,  it  is  not  essential  to  set  forth  all  the  de- 
tails of  the  fraud,  it  is  sufficient  to  specify  particularly  the  pretenses, 
to  aver  their  falsity  and  the  fraudulent  intent,  and  to  show  how  they 
were  effectual  in  accomplishing  the  fraud. 

If  the  false  pretense  averred  and  proved  is  capable  of  defrauding  it  is 
sufficient,  and  this  must  be  determined  by  the  circumstances  of  each 
particular  case. 

Such  an  indictment  may  be  based  upon  a  false  claim  of  indebtedness 
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against  a  municipal  corporation  ;  and  if  it  appear  that  tbe  claim  was  pre- 
sented nnder  circumstances  and  in  such  manner  as  was  calculated  to  de. 
oeive  the  municipal  officer  whose  duty  it  was  to  act  thereon,  and  that  his 
signature  was  thus  procured,  a  conviction  will  he  sustained. 

The  question  in  such  case  whether  the  false  pretense  was  calculated  to  de- 
ceive and  was  capable  of  defrauding  is  one  for  the  jury. 

In  an  indictment,  therefore,  charging  the  accused  with  obtaining  the  sig- 
nature of  the  mayor  of  the  city  of  New  York  to  a  warrant  drawn  on  its 
chamberlain  by  false  pretenses,  to  wit :  by  means  of  a  false  and  fraud- 
ulent bill,  set  forth  in  the  indictment,  represented  ■  by  the  accused  to  be 
a  just  and  true  account,  and  that  the  dty  was  justly  indebted  to  the  per- 
son in  whose  name  the  account  was  presented  against  the  city.  Jldd, 
that  it  was  not  necessary  to  set  forth  how  the  fraudulent  account  ope- 
rated to  deceive  through,  the  action  of  the  intermediate  agents  of  the 
corporation ;  that  the  manner  in  which  the  false  representation  reached 
the  mayor  was  matter  of  detail  belonging  properly  to  the  evidence  on 
trial. 

Upon  the  trial  the  mayor  testified  that  he  had  no  distinct  recollection  of 
what  occurred  at  the  time  he  signed  the  warrant,  and  knew  that  he 
signed  it  simply  because  his  name  was  affixed  to  it,  it  appeared  that  the 
bill  in  question  was  delivered  to  him;  he  was  then  allowed  to  testify  to 
the  routine  of  business  in  his  office.     Held,  no  error. 

It  appeared  from  this  evidence  that  while  the  mayor  did  not  read  or  ex* 
amine  each  voucher  which  accompanied  the  warrants  presented  to  him 
to  sign,  he  required  their  presence  and  was  induced  to  sign  by  the  pres- 
ence of  the  bill  and  by  the  approval  thereof  by  the  proper  officers.  Held, 
that  this  authorized  the  submission  of  the  question  to  the  jury  as  to 
whether  the  presence  of  the  bill  was  one  of  the  inducements  to  the  sig- 
nature ;  that  its  bare  presence  although  neither  examined  nor  read  by 
the  mayor  was  a  false  pretense. 

It  is  not  necessary  to  sustain  a  conviction  in  such  case,  that  the  false  pre- 
tense was  the  sole  inducement  to  the  act  of  the  party  defrauded. 

Kor  is  it  material  that  the  bill  went  through  the  hands  of  other  and  Inde- 
pendent officers  before  reaching  the  mayor,  who  might  have  stopped  its 
progress ;  and  this  whether  they  were  misled  by  the  fraud  of  the  accused 
or  obeyed  his  orders. 

It  is  not  necessary  that  words  should  be  spoken  or  written  to  create  a  false 
representation ;  a  mate  or  silent  act  may  convey  the  falsehood,  and  if  it 
does,  it  constitutes  the  offense. 

It  appeared  that  a  duplicate  of  the  bill  was,  in  accordance  with  the  custom 
in  the  municipal  offices,  prepared  and  accompanied  the  original  bill  when 
presented  to  the  mayor.  Held,  that  this  fact  and  that  the  duplicate 
might  alone  have  produced  the  result,  was  immaterial,  as  it  was  but  part 
and  parcel  of  the  false  pretense  for  which  the  prisoner  was  responsible. 

A  juror  was  challenged  by  the  prisoner  for  principal  cause  and  to  the  favor; 
he  testified  in  substance  that  he  had  read  in  the  newspapers  of  great  frauds 
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perpetrated  against  the  city ;  that  he  had  read  of  the  prisoner's  case  and 
had  formed  in  some  degree  an  opinion  in  regard  thereto,  which  he  had 
yet,  and  it  wonld  require  evidence  to  remove  it ;  bat  that  his  opinion  waa 
contingent,  founded  on  an  assumption  of  the  truth  of  what  he  had  read, 
which  he  had  not  investigated ;  tliat  his  opinion  was  ,the  general  impres- 
sion a  man  derives  from  reading  a  statement  in  a  newspaper;  that  he 
verily  believed  he  could  render  an  impartial  verdict  and  that  his  previ- 
ously formed  opinion  would  not  bias  or  affect  such  verdict,  nor  would  he 
be  influenced  at  all  on  the  trial  thereby;  that  if  put  upon  the  jury  he 
would  discard  Ixis  opinion  and  decide  upon  the  testimony,  and  in  that 
event  it  would  not  require  evidence  to  overcome  his  opinion,  and  he 
would  try  the  case  without  being  influenced  by  it.  The  challenges  were 
overruled  and  the  juror  was  then  challenged  peremptorily.  After  the  full 
number  of  peremptory  challenges  had  been  exhausted  another  juror  was 
called,  whom  the  prisoner's  counsel  proposed  to  challenge  peremptorily 
upon  the  ground  that  they  had  been  unlawfully  compelled  to  exhaust 
challenges  by  the  alleged  erroneous  decision  of  the  court  as  to  the  opm- 
potency  of  said  juror.  The  court  denied  the  right  to  further  peremptory 
challenges.  Held,  no  error;  that  if  the  question  could  be  thus  raised,  as 
to  which  quoffre,  the  ruling  as  to  competency  was  correct  and  the  exhaus- 
tion of  the  peremptory  challenges  was  not  compelled  by  any  error  of 
the  court. 

Qremfidd  v.  llie  People  (74  N.  Y .  277),  distinguished. 

A  party  seeking  to  elicit  new  matter  constituting  an  element  of  his  case, 
upon  cross-examination  of  a  witness  produced  by  the  opposite  side,  has 
not  the  right  to  put  leading  questions;  as  to  such  new  matter  the  wit- 
ness becomes  his  own . 

The  range  and  extent  of  a  cross-examination  is,  as  a  general  rule,  within 
the  discretion  of  the  court,  subject  to  the  limitation  that  it  must  relate 
to  matters  pertinent  to  the  issue,  or  which  tend  to  discredit  the  witness 
or  impeach  his  moral  character. 

.Where  this  limitation  has  been  regarded,  this  court  cannot  interfere,  save 
where  there  has  been  an  abuse  of  discretion. 

(Argued  December  15,  1880;  decided  January  18,1881.) 

Ekrob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  an  order  made  March  1 , 
1880,  aflBrming  a  conviction  of  Henry  W.  Genet,  .in  the  court 
of  Oyer  and  Terminer  in  and  for  the  county  of  New  York,  of 
the  crime  of  obtaining  a  signature  to  a  written  instrument  by 
means  of  false  pretenses. 

The  court  of  Oyer  and  Terminer  suspended  sentence  upon 
the  conviction,  and  the  case  was  brought  before  the  General 
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Term  of  the  Supreme  Court  by  certiorari  issued  in  pursuance 
of  the  statute,  on  petition  of  the  district  attorney. 

The  substance  of  the  indictment  and  the  material  facts  ap- 
pear in  the  opinion. 

]!^elam  J.  WaUn^ury  for  plaintiff  in  error.  The  court  erred 
in  refusing  to  allow  the  peremptory  challenge  and  challenges 
to  favor  to  the  jurors  Boss,  Blagden  and  Evans.  {People  v. 
Bodine,  1  Den.  281,  805, 308  ;  [1  Inst.]  157  b. ;  1  Chit.  Cr. 
Law,  "  544,  549  [4th  Am.  ed.] ;  1  Trials  per  Pais.  195 ; " 
Thomas  v.  Ths  People,  67  N.  T.  218,  222 ;  Greenfidd  v. 
People,  74  id.  277,  283 ;  Freema/n  v.  The  P^yple,  4  Den.  9 ; 
People  V.  Iloneymcm,,  8  id.  121 ;  People  v.  Thompson,  41 
N.  T.  1 ;  a  Brim  v.  The  People,  86  id.  276 ;  Cwncemi  v. 
The  People,  18  id.  128,  138;  Toyfor  v.  Porter,  A  Hill,  140; 
Wynehamer  v.  The  People,  13  N.  T.  878 ;  4  Bl.  Com.  353 ; 
2  Dev.  &  Batt.  205 ;  4  Ohio,  350.)  The  attempt  to  prove  by 
the  cross-examination  of  the  accused  that  he  had  been  guilty 
of  misconduct  other  than  that  alleged  in  the  indictment  was 
error.  {SUxoer  v.  The  People,  56  N.  T.  315,  320 ;  People  v. 
Brown,  72  id.  571,  574.) 

}V.  A.  Beach  for  plaintiff  in  error.  The  evidence  does  not 
present  a  case  of  false  pretense  within  the  statute.  {The  Peo- 
ple V.  Gates,  13  Wend.  311 ;  Bouvier's  Diet,  title  "  False 
token";  The  King  v.  Lara,  6  Term.  565;  The  People  y. 
Babcock,  7  Johns.  201,  204 ;  Archbold  Cr.  Pr.  by  Waterman, 
[7th  ed.],  617,  margin,  466,  note ;  Romney  v.  The  People,  22 
N.  T.  413,  416 ;  Resn  v.  Codington,  1  Car.  &  P.  661 ;  Rex 
V.  PyrveU,  1  Stark.  N.  P.  C.  402  ;  Regvna  v.  E'ooms,  9  Cox, 
C.  C.  238  ;  2  Bishop  on  Criminal  Law,  406 ;  Rex  v.  Leonard^ 
2  Car.  &  P.  514  ;  Rex  v.  Mitchell,  2  East's  P.  C.  830 ;  Rea 
T.  Ba/ma/rd,  7  Car.  &  P.  784 ;  Rea  v.  Storey,  R.  &  Ry.  81 ; 
Dcmid  K.  AUenHs  Case,  8  City  H.  R.  118;  James  Conger^s 
Case,  4  id.  65,  69 ;  CoTnmonwealth  v.  Drew,  19  Pick.  179 ; 
People  V.  Haynes,  14  Wend.  558 ;  2  Wharton's  Cr.  Law, 
§  2107 ;  2  East,  C.  P.  Cr.  18,  §  2,  p.  819 ;  OremLeafy,  Munford, 
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19  Abb.  469,  475-6 ;  LyncKs  Case,  1  City  H.  Eec.  138 ;  Ths 
People  V.  WMiarnSy  4  Hill,  9;  The  People  v.  Adams, 
3  Den.  190  [S.  C],  1  Oomst.  173  ;  Regvaa  v.  Oardner,  7  Cox, 
C.  C.  136;  2  Bish.  on  Cr.  Pro.,  §180;  People  v.  Oates,  13 
Wend.  311,  322 ;  People  v.  Chapmam,,  4  Parker,  56 ;  United 
States  V.  Cruikshanky  2  Otto,  558,  562 ;  Bradlaugh  v.  7%^ 
Queen,  5  Rep.  701.)  To  be  indictable,  the  false  pretense  must 
have  exerted  a  material,  if  not  controlling  effect  in  procuring 
the  mayor's  signature.  {People  v.  Crissie,  4  Den.  525 ;  People 
V.  Haynes,  11  Wend.  557;  Glarh  v.  The  People,  2  Law.  329; 
2  Bishop  on  Criminal  Law,  §  438.)  The  court  below  erred  in 
refusing  to  defendant  the  right  to  prove  the  "purpose"  of 
Davidson  in  preparing  the  bill.  (Kerrains  v.  People,  60  N. 
Y.  221 ;  Armstrong  v.  People,  70 id.  33 ;  Traoy  v.  McManus, 
58  id.  257 ;  Ins.  Co.  v.  Eachfield,  73  id.  226 ;  Superintend- 
ent V.  Herkimer,  44  id.  22.  It  was  error  to  deny  the  defend- 
ant the  right  to  put  leading  questions  on  the  cross-examination 
of  Davidson.  {The  PhUa.  <&  T.  li.  i?.  Co.  y.  J^vmpson,  14 
Pet.  448,  461 ;  II(mghton  v.  Jones,  1  Wall.  702 ;  1  Greenleaf 
on  Evidence,  §  445  ;  Jackscm  v.  Varick,  7  Cow.  238 ;  S.  C, 
on  Error,  2  Wend.  166  ;  Fulton  Bank  v.  Stafford,  id.  483 ; 
1  Greenleaf  on  Evidence,  §  477 ;  2  Phillip's  Evidence  [textj, 
401 ;  2  Cow.  &  Hill's  Notes,  723,  note  373 ;  2  Best  on  Evi- 
dence [Am.  ed.],  by  Wood,  §  641 ;  Starkie  on  Evidence  [9th 
ed.],  174,  margin,  196.) 

Da/niel  G.  Rollins  for  defendant  in  erroi*.  The  subsequent 
peremptory  challenge  to  jurors  waived  the  other  challenges. 
{Freeman  v.  The  People,  4  Den.  9 ;  Feery  v.  The  People,  2 
Keyes,  442  ;  People  v.  Bodine,  1  Den.  283.)  Exception  will 
not  lie  to  an  erroneous  exclusion  of  a  question  as  Idading,  the 
ruling  being  simply  as  to  the  form  of  the  question  and  not 
as  to  the  substance  of  the  testimony.  (  Walker  v.  Dunspaugh, 

20  N.  Y.  170.)  The  testimony  of  the  mayor  as  to  the  way  in 
which  his  signature  was  obtained,  given  not  from  independent 
recollection  of  this  particular  transaction,  but  from  his  ordinary 
course  of   business    as  a  public  oflScer,  was  admissible.     (1 
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Greenleaf 's  Evidence,  §  40 ;  Stephen's  Dig.  of  the  Law  of 
Evidence  [Am.  ed.],  p.  63.)  The  court  properly  refused  to 
charge  that  defendant  was  not  responsible  for  the  bill  after  he 
handed  it  to  the  court-house  commissioners,  and  that  he  might 
still  be  responsible  if  he  committed  the  ofiense  through  an  in- 
nocent agent.  {People  v.  Adame,  3  Den.  190  ;  Com.  v.  Sar- 
foy,  7  Mete.  462;  People  v.  Adorns^  INT.  173 ;  Gomm.  v. 
CaU,  21  Pick.  523.)  The  question  of  the  materiality  and  in- 
fluence of  the  pretense  is  always  one  for  the  jury.  {ITiomas 
V.  Tke  People^  34  N.  T.  551.) 

FlNOH,  J.  The  writ  of  error  in  this  case  brings  up  for  re- 
view the  proceedings  upon  the  trial  of  Henry  W.  Genet, 
charged  with  obtaining  by  false  pretenses  the  signature  of  the 
mayor  of  tlie  city  of  New  York  to  a  warrant,  drawn  on  the 
chamberlain,  and  subsequently  paid  to  the  accused.  The  false 
pretense  alleged  in  the  indictment,  and  sought  to  be  proved 
on  the  trial,  consisted  of  a  fraudulent  bill,  made  out  in  behalf 
of  one  Davidson,  and  sent  on  its  way  through  the  hands  of 
the  city  officials  until  it  received  the  final  signature  of  the 
mayor,  and  became  thereby  the  means  of  obtaining  the  money. 
It  is  necessary  to  examine  somewhat  minutely  the  facts  es- 
tablished, since  it  is  very  earnestly  and  forcibly  argued  that 
they  wholly  failed  to  establish  the  guilt  of  the  accused. 

The  first  proposition  claimed  to  have  been  proven  on  behalf 
of  the  prosecution  was,  that  Genet  orijginated  and  dictated  the 
false  and  fraudulent  bill.  .The  evidence  on  that  subject  is 
wholly  confined  to  the  two  parties  to  the  transaction.  Wilb'am 
M.  Tweed,  John  McQuade  and  Josiah  Porter  were  commis- 
sioners for  building  what  was  known  as  the  Harlem  Court- 
house. Genet  had  been  active  and  infiuential  in  procuring  the 
necessary  legislation  to  authorize  its  construction,  and  was  the 
counsel  of  the  commissioners.  Davidson  swears  that,  being  in 
Albany  and  in  Tweed's  room,  thp  latter  suggested  that  iron  work 
was  wanted  for  the  court-house.  Davidson,  being  engaged  in 
that  business,  seems  to  have  been  tempted  by  the  opportunity, 
and  sought  Tweed's  influence  to  procure  a  contract  for  him. 
SicKELS  —  Vol.  XXXVHI.        66 
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Tweed  thereupon  referred  him  to  Genet,  and  afterward  told 
the  latter,  as  he  testified,  to  see  the  contractor  and  architect,  in 
relation  to  it,  for  Davidson  must  have  the*  work.  There  was 
no  formal  contract  made,  no  agreement  as  to  quantity,  price, 
or  value,  and  no  authority  to  make  such  contract,  conferred 
upon  Genet.  What  the  latter  did  was  something  entirely  differ- 
ent. On  his  statement  of  what  was  wanted  Davidson  pre- 
pared what  he  calls  an  ^^  estimate,"  on  the  basis  of  which,  avoid- 
ing all  items  and  details,  he  made  out  a  bill  in  the  following 
form :  "  1871,  January,  February,  March,  April,  May,  June. 
To  iron  work,  window  frames,  iron  timbers,  etc.,  etc.,  on  contract 
as  per  agreement  with  commissioners,  $4,710,  cartage,  $92,"  the 
whole  footing  up,  $4,802.  Davidson  swears  that  the  entire  form 
of  the  bUl  was  dictated  by  Genet,  and  that  especially  the  months 
stated .  in  it  were  expressly  directed  by  him  to  be  inserted. 
Genet,  on  the  other  hand,  charges  the  preparation  of  the  bill 
to  Davidson,  and  says,  by  way  of  explanation,  that  the  latter 
declined  to  furnish  the  iron  work  except  on  a  stipulation  that 
the  money  was  to  be  paid  on  delivery,  and  this  bill  was  prepared 
to  enable  Genet  to  procure  the  money  and  so  be  ready  to  meet 
the  emergency.  Davidsoq  admits  that  he  did  make  such  a 
stipulation.  But,  granting  the  truth  of  that  statement,  what 
was  it  that  these  men  were  doing?  They  were  planning  a 
fraud  upon  the  city.  Confessedly  they  were  constructing  a 
false  and  fraudulent  bill,  the  admitted  purpose  of  which  was 
to  get  from  the  city  officials  its  amount  upon  the  false  pretense 
that  a  contract  existed  and  had  existed  for  six  months  with  the 
commissioners  for  the  supply  of  the  material ;  that  tlie  same 
had  been  in  fact  supplied ;  that  in  the  process  of  so  doing  the 
expense  of  cartage  had  been  incurred ;  and  that  the  stipulated 
price  was  due  and  payable.  All  this  was  what  the  bill  im- 
ported ;  and  was  its  plain  meaning  and  distinct  representation 
as  broadly  as  we  have  stated  it  here.  That  representation  was 
utterly  and  thoroughly  false,  and  known  by  both  parties  to  be 
false.  Whatever  may  have  been  the  ultimate  purpose,  one 
thing  at  least  is  certain.  Both  parties  meant  by  simulating  an 
honest  bill  to  get  from  the  city  its  amount  upon  the  pretense 
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and  representation  that  the  materials  had  been  aetnallj  fur- 
nished when  they  had  not  been  famished  at  all.  About  this 
original  purpose  there  can  be  no  possibility  of  mistake.  The 
framing  and  preparation  of  this  bill  can  have  no  other  ex- 
planation, and  no  other  is  attempted.  The  jury  were  at  lib- 
erty to  believe  Davidson's  version  of  the  transaction,  and  if 
they  did,  it  established  a  fact  which  of  necessity  throws  light 
upon  what  followed,  and  becomes  an  important  element  in  the 
solution  of  the  serious  questions  which  remain.  The  jury 
were  justified  in  believing  that  the  intended  fraud  originated 
with  Gtenet,  and  was  his  especial  project.  Nobody  would 
meditate  such  a  plan,  or  deem  it  for  one  moment  practicable, 
except  one  thoroughly  familiar  with  the  business  routine  of 
the  city,  capable  of  influencing  its  oflScials,  and  especially,  rea- 
sonably confident  of  his  ability  to  procure  the  assent  of  the 
court-house  commissioners  and  the  contractor  to  a  claim  with- 
out foundation  in  fact.  Davidson  was  not  so  situated.  It  is 
incredible  that  he  should  have  deemed  such  a  fraud  so  capable 
of  success  as  to*  originate  and  propose  it.  Genet's  position  was 
different.  With  his  relations  to  the  commissioners  and  the  con- 
tractor, which  we  shall  soon  see  were  peculiar,  and  gave  him 
great  control  and  abundance  of  opportunity,  the  project  be- 
came, at  least,  possible  and  within  the  range  of  success.  Of 
the  two  men,  one  of  whom  must  have  originated  and  planned 
the  fraud,  every  probability  and  all  the  surroundings  point 
to  Gtenet.  The  proposition  must,  therefore,  be  taken  as  estab- 
lished that  he  originated  and  planned  a  fraudulent  scheme  by 
the  false  pretense  of  a  seemingly  honest  bill  to  get  from 
the  city  the  amount  of  that  bill  through  the  necessary  routine, 
when  in  truth  no  debt  or  liability  existed. 

The  next  step  in  the  proof  relates  to  the  execution  of  the 
plan.  The  prosecution  claim  to  have  established  that  Genet 
took  the  fraudulent  bill,  which  in  the  case  is  known  as  the 
"  blue  paper  bill,"  to  the  commissioners  of  the  court-house ; 
procured  their  certificate  of  its  correctness ;  obtained  the  writ- 
ten approval  of  Scallon,  the  contractor  ;  delivered  it  to  Carson, 
who  was  the  secretary  of  the  commissioners;  and  directed 
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that  it  be  sent,  with  these  marks  of  honesty  upon  it,  to  the 
comptroller  for  the  purpose  of  being  audited,  and  terminating 
its  mission  in  a  warrant  which  would  produce  the  money. 
There  is  no  direct  evidence  of  all  these  facts.  Genet  admits 
that  he  took  the  bill  to  one  of  the  commissioners  or  to  Carson, 
but  denies  having  given  any  directions.  Circumstances,  how- 
ever, speak  very  strongly  and  sometimes  lead  to  inevitable 
inferences.  How  came  the  commissioners  to  certify  this  bill  f 
The  court-house  had  hardly  got  beyond  its  foundations.  This 
iron  work  was  apparently  not  yet  needed.  The  commissioners 
controlling  this  construction  may  fairly  be  supposed  to  have 
known  that  no  such  material  as  was  charged  for  in  the  bill  had 
been  furnished.  One  thing  at  least  they  did  know.  The  bill 
said,  ^'  as  per  contract  with  the  commissioners."  Afisuredly 
they  knew  that  statement  to  be  false.  They  had  made  no 
such  contract.  Even  Genet  does  not  pretend  they  had.  And 
did  not  Scallon  know !  He  was  the  contractor,  the  builder  of 
the  structure.  He  certainly  knew ;  it  is  impossible  to  believe 
that  he  did  not  know,  that  this  bill  was  wholly  false  and  a 
sheer  fabrication.  How  came  he  to  certify  its  correctness  ? 
He  had  no  interest  to  put  his  name  to  such  a  fraudulent 
voucher,  unless  some  one  induced  him  to  do  it^  and  that  per- 
son must  have  been  one  having  great  power  and  influence  over 
him.  Tliat  could  have  been  no  one  but  Genet.  The  evidence 
gives  us  plain  traces  of  the  extent  and  power  of  his  influence 
over  these  persons.  He  was,  if  not  the  originator,  at  least 
the  early  and  persistent  advocate  of  the  new  building.  He 
was  the  counsel  of  the  commissioners.  Almost  $100,000  of 
the  public  money  appropriated  to  the  work  in  progress,  by 
some  means,  in  some  way,  went  through  his  bank  account. 
His  relatives  were  drawing  salaries  in  positions  under  the  com- 
missioners obtained  through  his  influence.  Scallon  was  in  his 
employ  add  engaged  in  building  for  him  a  costly  house,  and 
probably  owed  him  much  of  service  and  gratitude.  These 
facts  again  point  to  Genet  as  the  agent  effecting  the  result.  It 
took  some  influence  and  power  to  make  these  men  lend  them- 
selves to  such  a  fraud.   Genet  possessed  it.  He  had  the  motive, 
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for  this  was  but  a  necessary  step  in  the  execution  of  the  original 
plan  which,  as  we  have  shown,  he  prepared.  The  question  was 
fairly  submitted  to  the  jury  whether  Genet  delivered  this  bill 
to  the  commissioners  for  their  approval  and  with  directions 
that  it  be  sent  to  the  comptroller  for  audit.  It  did  not  go  there 
of  itself  alone.  The  motive  and  the  force  behind  it  was  Genet. 
So  the  jury  found,  and  there  was  evidence  and  a  rational  basis 
for  their  conclusion.  We  must  assume,  therefore,  as  sufficiently 
proved  and  fairly  found,  that  Genet,  after  procuring  the  certifi- 
cates of  the  commissioners  and  the  contractor,  directed  this 
false  bill  to  be  sent  to  the  comptroller  for  the  necessary  audit. 
The  next  proof  on  the  part  of  the  people  relates  to  that 
audit.  The  proposition  asserted  is  that  Genet,  having  caused 
this  bill  to  be  sent  tu  the  comptroller,  requested  the  auditor  to 
certify  to  its  correctness,  the  comptroller  to  draw  a  warrant  for 
its  amount,  and  the  mayor  to  countersign  that  award ;  and  that 
these  officials  did  so,  relying  upon  the  false  ^representations  of 
the  bill,  and  trusting  to  their  truth.  The  case  is  plain  enough 
so  far  as  the  action  of  the  auditor  and  comptroller  are  con- 
cerned. Carson,  in  preparing  this  bill  for  their  audit,  made 
out  a  duplicate  of  it  upon  a  blank  furnished  by  the  comptrol- 
ler's office,  the  purpose  of  which  blank  was  to  secure  as  far  as 
possible  desired  uniformity  in  the  vouchers  to  be  put  on  file. 
This  duplicate,  known  as  the  '*  white  paper  bill,"  varied  some- 
what in  form  from  the  original  bill,  but  in  substance  repeated  its 
false  representations  and  was  practically  a  copy  of  it.  There 
was  no  falsehood  in  the  one  that  was  not  in  the  other.  The 
formal  voucher  too  on  its  face  and  in  terms  referred  to  the 
other  by  the  words  "  as  per  annexed  bill."  Was  the  blue  paper 
bill  so  annexed  ?  Again  there  is  an  absence  of  direct  evidence 
but  a  series  of  circumstances  point  to  the  truth.  What  would 
Carson,  who  made  this  duplicate,  be  certain  to  do  ?  He  eitlier 
believed  the  bill  to  be  honest  or  dishonest.  If  he  thought  it 
honest,  when  he  prepared  the  new  voucher  referring  to  the 
other  as  "  annexed,"  he  would  naturally  annex  it.  That  would 
be  regular  and  proper  and  saying*  that  it  was  annexed  we  must 
presume  that  he  did  it.     If  he  knew  or  suspected  it  was  dis- 
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honest,  which  is  most  likely,  he  would  be  even  more  sure  to 
annex  it.  Its  absence  would  be  certain  to  attract  the  very  no- 
tice and  criticism  necessary  to  be  avoided.  But  the  proof  goes 
further.  None  of  the  officials  in  the  comptroller's  office  recol- 
lect these  bills  or  the .  circumstances  attending  their  audit. 
Some  of  them  do  indeed  say  that  both  papers  were  before 
them,  but  a  cross-examination  develops  that  the  statement  de- 
pends, not  upon  memory,  but  upon  reasoning,  and  inferences 
drawn  from  the  routine  and  habit  of  the  office.  The  deputy 
comptroller  tells  us  that,  as  a  general  thing,  the  original  bills 
were  fastened  to  the  duplicates  furnished  by  the  office ;  that 
they  endeavored  to  carry  out  that  arrangement  but  it  was  not  al- 
ways done,  and  that  in  ax^ase  like  the  present,  where  the  "white 
paper  bill ''  referred  to  the  original  as  annexed,  he  should  ques- 
tion it  as  a  complete  voucher  if  the  original  bill  was  absent. 
The  warrant  clerk  swears  that  he  filled  in  the  warrant  from  the 
two  papers,  and  that  both  were  before  him  when  he  did  so,  but 
he  afterward  explains  that  this  is  matter  of  judgment  with 
him  from  the  two  facts  that  the  amount  of  the  bills  and  of  the 
warrant,  as  also  the  numbers  of  both,  correspond.  The  auditor 
testified  that  he  had  no  specific  recollection  of  the  presence  of 
the  original  bill,  but  when  asked  what  would  have  been  his  ac- 
tion when  he  saw  the  duplicate  was  made  out  "  as  per  annexed 
bill,"  he  answers  that  he  would  have  had  to  get  the  bill  re- 
ferred to  as  annexed,  and  would  not  have  signed  his  name  with- 
out it  Another  drcumstance  appears  and  adds  its  weight. 
The  mayor,  at  the  trial,  poiifted  out  upon  the  original  bill  of 
Davidson,  "  the  blue  paper  bill,"  the  initials  of  W.  H.  Wiggins, 
tlie  book-keeper  of  the  comptroller ;  a  fact  which  indicates  very 
clearly  that  such  original  bill  was  present  in  the  comptroller's 
office,  and  leaves  it  reasonably  certain  that  it  was  annexed  to 
the  white  paper  duplicate.  In  that  condition  the  complete 
voucher  received  the  stamp  and  signature  of  the  auditor,  the 
comptroller  drew  and  signed  the  corresponding  warrant,  and 
voucher  and  warrant  went  to  the  mayor  for  his  final  signature. 
As  it  has  been  satisfactorily  shown  that  both  the  original  bill 
and  its  white  paper  duplicate  were  before  the  auditor,  and  the 
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farther  fact  is  distinctly  proved  that  thereafter  no  change  was 
ever  made  in  a  voncher,  it  follows  that  the  two  bills  were  both 
before  the  mayor  when  his  final  action  was  taken.  All  the 
facts  and  every  circntnstance  point  to  that  as  the  truth,  and  the 
jury  were  entirely  justified  in  concluding  that  both  bills, 
constituting  a  complete  voucher,  were  before  the  mayor 
when  he  countersigned  the  comptroller's  warrant.  The  mayor's 
mental  processes  at  the  moment  of  that  signature  were  the  sub- 
ject of  examination  and  cross-examination.  His  own  statement 
of  them  is  calculated  to  aid  the  inferences  to  be  drawn,  but  is 
not  necessarily  conclusive.  Both  court  and  jury  may  consider 
the  fSstcts  and  draw  from  them  the  just  and  legitimate  conclu- 
sion. 

It  is  quite  evident  that  the  mayor  had  no  independent  recol- 
lection of  the  particular  transaction.  He  knew  he  signed  the 
warrant,  for  the  papers  were  shown  him,  and  he  recognized  his 
signature.  What  else  he  says  is  drawn  from  the  routine  of 
his  office,  and  his  memory  of  the  modes  and  reasons  of  his  ac- 
tion. The  routine,  he  describes  thus :  '^  a  warrant  would  reach 
me,  not  in  the  shape  you  first  hand  it  to  me,  but  with  a.  paper 
or  papers  pinned,  or  in  some  way  annexed  to  it ;  theywould  be 
papers  which  I  believed  to  be  vouchers  representing  specifica- 
tions of  the  general  description  written  on  the  face  of  this  war- 
rant. *  *  *  There  was  always  what  I  believed  to  be  a 
voucher,  and  assumed  to  bo  a  voucher,  because  of  a  stamp  on  the 
back.  *  *  ♦  I  would  not  have  signed  the  warrant,  unless  I 
believed  the  paper  annexed  to  it  was  a  voucher  specifying  the 
entry  in  the  minute.  *  *  *  My  reliance  was  upon  the 
signature  of  the  comptroller  and  of  tiie  auditor,  and  as  I  have 
stated  before,'  without  any  examination.  *  *  ♦  I  recollect 
from  the  general  course  of  business  I  never  signed  a  warrant 
detached  except  for  salaries.  *  *  ♦  I  certainly  would 
never  have  signed  any  warrant  if  I  had  not  believed  on  the 
faith  of  the  comptroller's  approval,  and  auditor's  examination 
that  the  descnption  of  the  claim  or  debt  was  honest,  and  the 
papers,  if  any,  on  which  it  was  founded,  examined  by  them 
were  honesi.     *    *    *    The  signatures  of  the  auditor  and 
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comptroller  indicated  that  it  was  an  honest  and  tme  bill  an^  I 
believed  on  their  belief."  This  is  the  substance  of  the  mayor's 
evidence.  Through  all  the  variations  of  question  and  an- 
swer it  came  down  to  two  things ;  that  he  would  not  have 
signed  without  the  presence  of  the  voucher ;  and  for  its  accu- 
racy and  honesty  he  relied  entirely  on  the  examination  and  cer- 
tificate of  the  auditor  and  comptroller.  This  evidence  raises 
the  grave  and  serious  question  in  the  case.  Before  considering 
it  one  other  fact  needs  to  be  stated,  for  the  light  it  thro\vs  back- 
ward on  the  transaction.  After  the  mayor  had  countersigned 
the  warrant,  it  was  returned  to  the  comptroller's  office,  and 
Genet,  as  he  saya  happening  to  hear  it  was  there,  asked  for  and 
received  it,  acting  as  the  authorized  agent  of  Davidson,  and 
soon  after  indorsed  it  in  the  latter's  name,  and  drew  the  money. 
We  find  the  accused  at  the  beginning  and  the  end  of  the  trans- 
action. He  who  planned  the  artifice  is  found  at  the  end  of  the 
chain  of  events  possessing  himself  of  the  fruits  of  the  fraud. 
What  he  originally  intended  was  in  fact  accomplished. 

We  have  thus  sought  to  recall  the  proofs  in  order  to  test 
more  intelligently  the  objections  raised  to  their  sufficiency 
which  are  many  and  serious. 

At  the  outset,  the  indictment  is  assailed.  It  is  claimed  that 
the  false  pretense  is  insufficiently  pleaded,  and  that  the  details 
of  the  fraud,  showing  how  it  operated  to  deceive  through  the 
action  of  the  intermediate  agents,  should  have  been  stated. 
Undoubtedly  it  is  the  rule  that  the  indictment  must  specify  at 
length  the  particulars  of  the  fraudulent  representation  and 
show  how  it  was  effectual  in  accomplishing  the  fraud ;  it  must 
be  explicit  enough  to  support  itself,  and  must  relate  an  intelli- 
gible story.  {The  People  v.  OateSy  13  Wend.  311.)  But  the 
pleading  before  us  does  not  violate  that  rule.  It  alleges  the 
false  pretense  particularly  and  explicitly.  It  states  that  the 
defendant  pretended  and  represented  to  the  mayor  that  the 
city  was  justly  indebted  to  Davidson  in  the  sum  of  $4,802, 
for  materials  furnished  for  the  ninth  district  court-house  by 
said  Davidson,  and  that  his  bill  for  the  same,  a  copy  of  which 
is  recited,   was  a  true  stateuLent  of  the  account;  and   that 
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Davidson  had  supplied  the  iron  work  and  materials  and  the 
cartage,  and  the  city  had  received  the  same  for  its  proper  uses. 
The  indictment  then  avers  specifically  and  separately  the 
falsity  of  each  of  said  representations,  and  the  fraudulent 
intent  with  which  they  were  made,  and  that  thereby  the 
mayor  was  induced  to  sign  and  deliver  to  Genet,  the  warrant 
drawn  on  the  cliamberlain.  The  allegations  show  sufficiently 
the  character  and  circumstances  of  the  false  pretenses  and  how 
they  were  effectual  to  accomplish  the  fraud.  It  was  said  in 
Thomas  v.  The  People  (34  N.  T.  352),  that  it  is  sufficient  to 
state  and  to  negate  one  false  pretense  in  an  indictment,  and  if 
the  pretense  is  "  capable  of  defrauding,"  that  is  sufficient. 
The  allegation  that  the  accused  pretended  and  represented  to 
the  mayor  is  sufficient  without  averring  the  channels  or  route 
by  which  the  representations  reached  him.  That  is  matter  of 
detail  and  belongs  properly  to  the  evidence.  {Skiff -v.  The 
People^  2  Park.  Or.  Hep.  139.)  We  think  the  indictment  suffi- 
ciently stated  the  material  circumstances  of  the  accusation. 

The  ailment  in  behalf  of  the  accused  then  alleges  the  in- 
sufficiency of  the  facts  proven  upon  the  trial.  We  are  re- 
minded that  a  mere  private  cheat  is  not  within  the  statute,  and 
that  the  false  pretenses  must  be  such  as  are  calculated  to  mis- 
lead ordinary  prudence  and  caution.  The  rule  has  been  stated 
in  that  form.  {People  v.  WiUlcMnSy  4  Hill,  9.)  But  since  the 
law  was  intended  to  protect  the  weak  and  credulous  as  well  as 
the  careful  and  intelligent,  and  since  the  materiality  and  influ- 
ence of  the  pretense  is  for  the  jury  to  determine  from  the  evi- 
dence {Thomae  v.  The  People^  suprd)^  it  is  perhaps  qnite  as 
accurate  to  say  merely  that  the  pretenses  must  be  calculated  to 
deceive,  leaving  that  to  be  determined  from  the  circumstances 
of  each  particular  case.  If  the  pretense  is  capable  of  defraud- 
ing that  is  sufficient.    {Reg,  v.  Woolley^  4  Cox's  0.  C.  198.) 

It  was  argued,  however,  that  the  pretenses  proved  against 
the  accused  were  not  of  that  character  for  the  reason  that  they 
consisted  of  a  false  claim  of  indebtedness  due  from  the  alleged 
debtor,  and  it  is  said  that  one  who  n.akes  such  claim  to  a 
debtor  who  must  be  assumed  to  know  that  he  does  not  owe 
SiCKBLS — Vol.  XXXVIII.        67 
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the  debt,  cannot  be  said  to  have  induced  the  payment  by  hie 
unfounded  demand.  That  may  be  true  of  the  case  supposed 
and  yet  not  be  true  of  the  one  before  us.  The  alleged  debtor 
in  this  case  is  a  municipal  corporation.  It  can  act  only  by  and 
through  its  appointed  officers  and  agents.  It  cannot  be  assumed 
that  they  would  necessarily  know  in  every  instance  that  a  debt 
claimed  to  be  due  from  the  city  was  without  foundation.  In- 
deed the  very  guards  and  precautions  thrown  around  the  al- 
lowance and  audit  of  bills  against  the  city,  shown  by  the  evi- 
dence in  the  case  before  us,  indicate  a  consciousness  of  the 
danger  of  deceit  and  fraud.  But  in  any  event  the  question 
whether  the  false  pretenses  of  Genet  were  calculated  to  de- 
ceive, and  were  capable  of  defrauding  was  a  question  for  the 
jury.  They  have  found  it  against  the  accused,  having  before 
them  all  the  circumstances  proved  upon  the  trial  and  we  can 
see  no  just  reason  for  reversing  that  decision.  As  matter  of 
fact  it  did  deceive ;  it  did  induce  the  audit  and  approval  of 
the  comptroller's  office ;  and  in  the  face  of  that  fact  it  is  im- 
possible to  say  that  the  false  bill  was  not  calculated  to  deceive 
or  incapable  of  defrauding. 

But  we  reach  now  a  more  difficult  question.  The  charge  in 
the  indictment  is  for  procuring  the  signature  of  the  mayor  to 
the  warrant.  Unless  that  fact  is  proved,  no  crime  is  established. 
The  jury  by  their  verdict  have  found  that  the  mayor's  signa- 
ture was  induced  by  the  fraudulent  representations  of  Genet, 
and  the  precise  question  raised  is  whether  there  was  any  evi- 
dence to  sustain  that  finding. 

That  there  was  none  is  maintained  by  the  learned  counsel  for 
the  appellant  mainly  upon  three  grounds :  first,  tliat  the  orig- 
inal or  "blue  paper"  bill  was  not  proved  to  have  been  deliv- 
ered to  the  Mayor ;  seoondj  that  his  entire  statement  was  founded 
solely  upon  the  routine  of  his  office,  and  the  evidence  of  such 
routine  was  incompetent ;  and  thirdly j  that  the  proof  shows 
conclusively  that  the  mayor  relied  wholly,  as  the  inducement  to 
sign  the  warrant,  upon  the  audit  and  signatures  of  the  auditor 
and  comptroller,  and  not  at  all  upon  the  false  voucher  which  he 
did  not  even  examine. 
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The  first  objection  has  already  been  determined  against  the 
appellant  by  our  conclusion  upon  the  facts  that  the  evidence 
warranted  a  determination  that  the  "  blue  paper  "  bill  was  be- 
fore the  mayor  and  formed  part  of  the  complete  voucher  de- 
livered to  him  with  the  warrant.  The  second  objection  has 
been  ruled  adversely  by  the  authorities.  In  The  People  v.  Gates 
(13  Wend.  811,  supra)  the  precise  question  was  raised.  There, 
as  here,  the  witness  had  no  distinct  recollection  of  what  trans- 
pired when  he  signed  the  paper  and  knew  that  he  signed  it  only 
because  his  name  was  affixed  to  it.  There,  as  here,  his  further 
evidence  was  based  wholly  upon  his  official  routine,  to  which 
objection  was  made.  The  court  held  the  evidence  competent, 
saying :  "  The  tendency  of  the  testimony  was  to  prove  the  de- 
fendant's guilt.  If  the  witness  never  signed  any  such  bond  but 
what  was  presented  to  him  by  the  defendant,  and  the  defendant 
in  all  eases  made  the  representations  alleged,  and  the  witness 
did  sign  the  bond  in  question,  and  it  was  presented  by  the  de- 
fendant, this  is  nearly  or  quite  tantamount  to  saying  that  the 
defendant  on  the  present  occasioiji  made  those  representations." 
The  evidence  of  the  mayor,  therefore,  as  to  the  routine  of  his 
office,  was  competent,  and  brings  us  fairly  to  a  consideration  of 
its  effect,  which  is  the  third  and  serious  ground  of  objection  re- 
maining to  be  considered.  The  argument  in  its  support  is  a 
critical  and  close  analysis  which  separates  the  transaction  into 
its  component  parts  and  presents  for  our  study,  one  at  a  time, 
the  separate  links  of  the  disconnected  chain.  Waiving  for  the 
present  the  effect  of  uniting  the  severed  links,  let  us  follow  the 
argument  as  presented. 

The  mayor  did  not  read  or  examine  the  voucher  which  accom- 
panied the  warrant.  It  is  certain  therefore,  that  he  was  not 
moved  by  a  knowledge  of  its  contents.  What  did  move  him, 
it  is  said,  was  solely  and  alone  the  signature  of  the  auditor  and 
comptroller,  and  these  were  not  Genet's  act  but  the  independ- 
ent audit  of  independent  officers,  performing  a  duty  imposed 
upon  them  by  the  law.  And  it  is  further  suggested  that  the 
reliance  of  llie  mayor  upon  the  audit  would  have  led  to  his 
signature  if  th^  ^^  white  paper  bill "  alone  had  been  present, 
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and  that  was  the  act  of  Carson  and  not  of  Genet.  It  is  un- 
doubtedly true  that  but  two  things  operated  to  induce  the 
action  of  the  mayor,  and  these  were  first,  tlie  presence  of  a  bill 
against  the  city  which  could  be  the  subject  of  approval  and 
payment ;  and,  second,  the  actual  approval  indorsed  and  attend- 
ing it  of  the  proper  officere.  These  two  influences  acted  con- 
currently  to  produce  the  result.  The  presence  of  the  bill  or 
claim  alone  would  not  have  been  sufficient,  nor  without  that 
would  the  signature  of  the  comptroller  or  of  the  auditor,  for 
the  mayor  expressly  says  that  he  never  signed  a  detached 
warrant  or  one  unaccompanied  by  a  bill  which  he  assumed 
to  be  the  subject  of  payment,  except  in  the  case  of  warrant 
for  the  payment  of  salaries.  Each  of  the  concurring  causes 
was  material  to  the  result,  and  it  is  therefore  idle  to  specu- 
late upon  the  relative  importance  of  either.  Each  was  a  nec- 
essary and  operative  inducement  to  the  resultant  signature,  and 
if  either  was  the  act  of  Genet,  if  either  came  to  the  mayor, 
impelled  and  moved  by  the  accused,  the  false  pretense  is  his, 
and  produced  the  final  result.  For  it  is  not  necessary  to  sus- 
tain a  conviction  that  such  pretense  should  be  the  sole  induce- 
ment to  thfe  act  of  the  party  defrauded.  {People  v,  SayneSj 
11  Wend.  557.)  If  that  were  so  it  would  be  impossible  to 
convict,  for  in  nearly  every  case  some  elements  of  truth  are 
mixed  with  the  falsehood,  and  make  the  latter  more  dangerous. 
If  the  false  pretenses  had  a  material  effect  in  producing  the 
result  that  is  sufiicient,  even  though  such  pretenses  were  inter- 
mingled with  other  and.truthf ul  elements.  If,  therefore,  in  this 
.case,  the  bare  presence  of  the  false  voucher  was  a  material  in- 
ducement to  the  signature  of  the  mayor,  which  is  sufficiently 
proved,  it  leaves  open  only  the  inquiry  whether  it  was  there 
by  the  act  and  agency  of  Genet,  and  was  a  false  pretense 
within  the  statute.  We  have  already  said  that  the  evi- 
dence sufficiently  shows  that  the  original  bill  framed  and 
dictated  by  Genet,  was  before  the  mayor  as  part  of  the 
complete  voucher,  and  came  there  by  his  impelling  act  and 
direction.  That  it  went  through  other  hands  can  make 
no  difference,  nor  that  the  intermediate  agei^cies  were  inde- 
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pendent  offioers  who  might  ha^e  stopped  its  progress.  {Pea- 
jHe  V.  AdamSj  8  Den.  190 ;  1  N.  T.  173 ;  Com.  v.  Ewrley^  7 
Mete.  462 ;  Chm.  v.  CaU^  21  Pick.  623 ;  Rex  v.  Brisac,  4  East, 
164.)  These  were  all  cases  in  which  the  false  representation 
or  writing  reached  the  victim  through  the  intervention  of  in- 
nocent third  persons.  However  indirect  or  circuitous  the 
channel  bj  which  it  reaches  its  destination,  when  there,  the  per- 
son who  gave  it  its  direction  ana  aim  is  also  there  by  the 
instrument  used  to  effect  his  purpose.  Its  bare  presence,  al- 
though neither  examined  Hor  read  by  the  mayor,  was  a  false 
pretense.  It  did  deceive  him ;  it  did  procure  his  signature ;  it 
said  to  him  by  its  mere  presence  that  it  was  an  honest  claim 
awaiting  payment,  when,  in  truth,  it  was  a  bold  -fraud,  simu- 
lating honesty  to  procure  a  warrant  for  a  sum,  no  part  of  which 
was  due.  It  is  not  always  necessary  that  words  should  be 
spoken  or  written  to  create  a  false  representation.  A  mute  or 
silent  act  may  effectively  convey  the  falsehood,  and  if  it  does 
the  consequence  and  the  crime  are  the  same.  The  defendant  in 
Hex  V.  Barnard  (7  Car.  &  P.  784)  who  assumed  the  garb  and 
peculiar  dress  of  a  commoner  at  Oxford,  and  thereby  procured 
credit,  if  he  had  uttered  no  word  of  falsehood,  it  was  held 
would  have  conveyed  the  lie  as  effectually,  and  wronged  his 
victim  as  thoroughly,  as  when  saying  he  was  a  student  of  the 
university,  and  both  honorable  and  responsible.  Nor  does  it 
change  the  situation  that  the  duplicate  or  ^^  white  paper  bill " 
was  also  there,  and  might  alone  have  produced  the  result.  It 
was  the  same,  identical,  false  representation  on  another  paper 
and  in  another  shape,  but  equally  false  and  aimed  at  the  same 
result.  If,  indeed,  that  had  been  a  separate  representation, 
framed  by  somebody  else,  and  for  which  Genet  was  in  no  man- 
ner responsible,  a  different  question  might  arise.  But  it  came 
to  the  mayor  attached  to  the  original  bill,  and  in  terms  refer- 
ring to  it,  and  simply  copying  its  falsehoods.  It  thus  became 
part  and  parcel  of  the  false  pretense  for  which  Genet  was  re- 
sponsible—  his  repetition  of  the  falsehood  annexed  to  the 
original.     Analysis  may  separate  them,  but,  in  fact,  they  con- 
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Btituted  but  one  false  representation,  having  but  one  origin 
and  accomplishing  but  one  purpose. 

But  it  seems  to  us  there  is  another  light  in  which  the  questions 
raised  may  be  viewed,  and  leading,  perhaps,  to  clearer  results. 
The  complete  transaction  taken  together,  studied  as  a  whole, 
may  materially  assist  the  effort  to  reach  a  just  and  satisfactory 
conclusion.  It  may  not  be  doubted  that  if  Genet  framed  this  bill 
for  the  purpose,  and  with  the  intent,  of  fraudulently  passing  it 
through  the  known  and  understood  routine  to  payment ;  and  in 
the  execution  of  that  purpose  procured  through  his  personal  in- 
fluence the  certificates  of  the  commissioners  and  the  contractor ; 
then  gave  it  to  Carson  with  directions  to  make  out  a  duplicate  and 
attach  the  original  and  send  it  to  the  comptroller ;  thereupon 
requested  the  auditor  to  stamp  it  as  correct  and  the  comptrol- 
ler to  draw  his  warrant,  assuring  both  that  the  bill  was  correct 
and  true ;  and  next  requested  them  to  send  warrant  and  bill 
thus  certified  to  the  mayor  for  his  signature ;  and  finally  fol- 
lowed them  to  the  latter's  office  and  telling  him  that  the  bill  was 
honest  and  had  been  certified  accordingly,  requested  the  mayor 
to  countersign  the  warrant,  which  that  official  did ;  if,  we  repeat, 
all  these  things  had  occurred  consecutively,  in  their  order,  it 
may  not  be  denied  that  a  clear  case  would  have  been  estab- 
lished against  the  accused  of  obtaining  the  final  signature  of 
the  mayor  to  the  warrant  by  false  pretenses.  Exactly  this  was 
what  occurred  except  in  the  one  fact,  which  may,  indeed,  be 
gravely  important,  and  challenges  our  attention,  that  Genet 
did  not  personally  and  in  words  request  the  auditor  and  comp- 
troller to  audit  and  then  send  the  bill  to  the  mayor ;  and  did 
not  personally  and  in  words  request  the  latter  to  sign ;  and  did 
not  personally  and  in  words  assure  each  that  the  bill  was  cor- 
rect and  honest.  If  that  difference  is  rather  formal  and  on  the 
surface  than  real  and  substantial,  the  main  question  on  this  ap- 
peal is  answered.  It  has  already  been  shown  that  the  evidence 
justified  the  conclusion  that  Genet  directed  Carson  to  send  the 
bill  and  duplicate  to  the  comptroller  for  the  purpose  of  audit 
and  payment,  and  tliat  this  was  done  in  the  execution  of  an 
original  plan  to  secure  that  pajanent  by  this  process.     "Wliat 
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that  process  was,  the  character  of  the  routine,  it  is  reasonable 
from  Genet's  own  testimony  to  believe  he  perfectly  under- 
stood. He  was  a  frequent,  almost  daily  visitor,  at  the  comp- 
troller's office ;  had  collected  for  other  persons  warrants  in  the 
usual  fonn  for  very  large  amounts,  and  collected  in  that  way  a 
great  many  bills ;  had  been  a  member  of  the  common  council 
and  was  the  attorney  of  the  court-house  commissioners.  When, 
therefore,  he  dictated  this  bill,  when  he  got  it  certified  by 
commissioners  and  contractors,  and  directed  it  to  be  sent  to  the 
comptroller,  he  knew  all  that  was  involved  in  that  direction, 
and  the  natural  and  necessary  consequences  of  his  act.  For  such 
consequences  every  man  is  responsible.  Nothing  is  better  set- 
tled than  that.  Genet  knew  that  if  he  sent  that  bill  to  the 
comptroller's  office  the  act  would  be  understood  to  mean  the  as- 
sertion of  an  honest  claim  against  the  city,  and  a  request  that  it 
be  audited,  and  a  warrant  drawn  for  its  amount.  When  he  sent 
it  there  it  follows  that  by  the  act  he  did  assert  the  honesty  of 
the  claim,  and  did  request  the  audit  and  the  warrant.  He  could 
not  have  understood,  or  intended  any  thing  else.  He  knew 
further  that  after  such  audit  and  the  signing  of  the  warrant, 
both  would  be  sent  to  the  mayor,  and  that,  by  that  act  the  mayor 
would  be  assured  that  the  claim  was  just,  and  that,  therefore, 
his  signature  was  requested  to  the  warrant.  This  consequence 
of  Genet's  act  he  both  clearly  foresaw  and  actually  intended. 
It  resulted  from  his  original  act,  and  he  meant  that  it  should  so 
result.  The  comptroller  and  auditor,  public  officers  though 
they  were,  became  through  his  act  and  deception,  the  innocent 
agents  of  his  fraud  upon  the  mayor.  Wliat  they  did  was  at  his 
request  and  by  his  direction  as  much  as  if  he  had  been  person- 
ally present,  for  the  act  was  within  his  original  purpose  and 
contemplation,  and  occasioned,  and  in  legal  effect,  directed,  by 
him.  When  they  said  —  misled  by  his  fraud,  or  obeying  his 
orders  —  it  matters  not  which,  that  the  account  was  honest,  it 
was  Genet  who  said  it  through  them ;  and  when  they  asked 
for  that  reason  for  the  mayor's  signature,  it  was  Genet  who 
stood  there  askmg,  and  who  procured  it  to  be  Inade.  The  man 
wlio  turns  an  engine  valve  upon  a  steamer,  through  the  inter- 
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mediate  agency  of  cylinder,  piston,  and  walking  beam,  and  shaft 
and  paddle  wheel,  gives  motion  to  the  boat.  It  is  no  answer 
to  say  here  that  the  intermediate  agencies  were  not  mere  ma- 
chines, obeying  irresistible  force,  but  independent  and  self- 
acting  agents,  not  chained  to  Genet's  will,  and  obeying  neces- 
sarily his  impulse ;  because,  by  his  deception,  he  controlled  and 
mastered  that  independence,  and  made  it  do  his  bidding. 
From  first  to  last,  therefore,  every  step  taken  was  the  product 
of  his  will  and  guided  by  his  purpose ;  and  when  at  the  end  he 
received  the  comptroller's  warrant  he  had  simply  accomplished 
a  purpose  intended  at  the  outset,  through  agencies  operating 
under  the  influence  of  his  fraud  and,  therefore,  in  obedience  to 
his  will.  He,  himself,  by  the  false  pretense  of  the  Davidson 
bill,  made  all  the  more  seemingly  honest  by  certificates  and 
audits  procured  by  him,  obtained  the  signature  of  the  mayor. 
This  is  the  plain  truth  of  the  transaction ;  the  obvious  inference 
to  be  drawn  from  it,  and  the  verdict  of  the  jury,  sustained  by 
it,  is  conclusive  upon  us,  and  cannot  be  reversed.  The  case 
was  fairly  submitted  on  this  theory.  Its  separate  elements 
were  one  by  one  and  in  careful  detail  commended  to  their  at- 
tention. While  in  some  respects  direct  proof  was  wanting  the 
circumstantial  evidence  was  strong  and  convincing.  The  ver- 
dict, therefore,  must  stand  upon  the  facts,  taken  as  a  whole, 
and  in  their  completeness,  and  is  conclusive  upon  this  appeal. 

The  same  thing  is  to  be  said  as  to  the  further  question  of 
Genet's  fraudulent  intent.  The  evidence  plainly  warranted 
a  finding  of  that  fact,  apart  from  his  explanation  and  denial. 
The  jury  listened  to  that,  and  with  all  the  facts  before  them 
disbelieved  it.  They  had  the  right  to  do  so ;  the  duty  and 
the  responsibility  were  pecuHarly  theirs ;  and  we  can  see  no 
ground  upon  which  we  are  at  liberty  to  review  their  con- 
clusion. 

The  further  questions  in  the  case  grow  out  of  the  conduct 
of  the  trial. 

Three  jurors  were  challenged  by  the  defense  for  principal 
cause,  and  to  the  favor,  and  were  decided  to  be  competent,  and 
an  exception   to  such  decision  was  in  each  instance  taken. 
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Each  of  these  jurors,  after  such  ruling,  and  exception,  was 
challenged  peremptorily  by  the  defense.  After  the  full  num- 
ber of  their  peremptory  challenges  wha  exhausted,  another 
juror  was  called  and  examined,  whom  the  defense  proposed  to 
challenge  peremptorily,  claiming  the  right  to  do  so,  notwith- 
standing their  full  number  was  exhausted,  upon  the  groimd 
that  they  had  been  xmjustly  and  unlawfully  driven  to  exhaust 
such  challenges  by  the  erroneous  decision  of  the  court  in  favor 
of  the  competency  of  the  three  jurors  previously  challenged 
for  cause.  The  court  ruled  adveroely,  and  denied  to  the  de- 
fense any  further  right  of  peremptory  challenge.  The  ques- 
tion raised  is  an  important  one,  but  is  not  before  us,  if  the  rul- 
ing as  to  the  three  jurors  was  correct.  In  that  event  the  use 
of  their  peremptory  challenges  by  the  defense  was  of  their* 
own  free  choice,  and  in  no  manner  compelled  by  any  error  of 
the  court*  It  is  not  needed  tiiat  we  separate  the  cases  of  the 
three  jurors,  for  they  were  in  all  material  respects  alike,  except 
that  in  the  case  of  Toplitz,  the  last  of  the  three,  the  grounds  of 
objection  were  most  sharply  defined,  and  rested  upon  the 
strongest  foundation.  All  three  of  the  jurors  had  read  in  the 
public  newspapers  accounts  of  great  frauds  perpetrated  against 
the.  city,  and  had  been  more  or  less  affected  by  what  they  had 
read.  The  juror  Toplitz,  on  his  examination  by  the  counsel 
of  the  accused,  said,  that  he  had  read  of  the  G^net  case  in  the 
newspapers  ;  had  formed  in  some  degree  an  opinion  in  regard 
to  it ;  had  that  opinion  yet ;  and  it  would  require  evidence  to 
remove  it.  In  answer  to  inquiries  on  behalf  of  the  prosecution 
he  explained ;  that  his  opinion  was  contingent  and  hypothetical 
and  founded  on  an  assumption  of  the  truth  of  what  he  had 
read,  which  he  had  not  investigated ;  that  such  opinion  was  the 
general  impression  which  any  man  derives  from  reading  a 
statement  in  a  newspaper ;  that  he  verily  believed  he  could 
render  an  impartial  verdict  and  that  his  previously  formed  im- 
pression or  opinion  would  not  bias  or  affect  his  verdict ;  that 
he  thought  he  would  not  be  influenced  at  all  on  the  trial  by  his 
opinion  formed  in  advance ;  tliat,  if  he  should  leave  that  mo- 
ment he  would  still  hold  his  opinion,  but  if  put  upon  the  jury 
SicKELS  —  Vol.  XXXVIII.        58 
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would  discard  his  opinion  and  decide  upon  the  testimony ;  that 
in  the  latter  event  his  mind  would  not  be  in  such  a  condition 
that  it  would  require  evidence  to  overcome  his  opinion ;  and 
he  could  try  the  case  without  being  influenced  by  that  opinion. 

"We  think  this  juror,  and  for  the  same  reason,  the  other  two 
who  were  challenged,  were  competent  within  the  principles 
we  have  declared  as  applicable  since  the  legislation  of  1872 
and  1873.  {Thomas  v.  The  Peojile,  67  N.  Y.  218;  Cox 
V.  The  People,  80  id.  500 ;  Balho  v.  The  People,  id.  484.) 

In  the  first  of  tliese  cases  it  waa  held  that  impressions  or 
opinions  derived  from  hearing  the  matter  talked  about,  and 
which  depended  upon  the  truth  of  what  the  juror  had  heard, 
did  not  disqualify,  where  he  testified  that  he  would  decide  the 
case  upon  the  evidence,  unbiased  and  uninfluenced  by  his  im- 
pressions. And  in  the  second  case  it  was  said,  that  where  a 
juror  testified  that  he  had  formed  an  opinion  from  reading  the 
newspapers ;  that  he  believed  what  he  there  read  till  it  was 
contradicted;  that  his  opinion  was  contingent  upon  the  sup- 
posed truth  of  the  statements  read ;  but  could  set  aside  his 
opinion  and  decide  upon  the  evidence ;  he  was  competent  to 
sit  and  the  challenge  was  properly  overruled.  The  decision  in 
the  case  of  Greenfield  v.  The  People.  (74  K  T.  277)  rested 
upon  an  entirely  different  state  of  facts.  There  the  juror  had 
read  the  testimony  given  on  a  previous  trial  of  the  prisoner  for 
the  same  offense,  and  on  that  testimony  had  formed  an  opinion. 
That  opinion  rested  not  upon  rumor  or  mere  newspaper  asser- 
tion, but  upon  a  report  of  the  sworn  testimony  given  on  the  trial. 
Necessarily,  such  an  opinion  was  neither  hypothetical  nor  con- 
tingent. The  very  same  testimony  was  likely  to  be  repeated, 
and  the  juror  would  hear  it  with  its  result  already  lodged  in- 
his  mind.  Nothing  of  that  kind  was  true  in  tlie  case  at  bar. 
The  jurors  here  had  read  the  newspapers  and  formed  the 
ordinary  opinions  created  by  their  perusal.  The  opinions 
were  hypothetical,  known  to  depend  upon  the  truth  of  what 
had  been  read,  and  left  the  jurors  able  to  declare  that  they 
could  discard  those  opinions  and  try  the  issues  between  the 
people  and  the  prisoner,  impartially  and  without  bias.     We 
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think  the  court  correctly  decided  that  the  jurors  were  compe- 
tent, and  as,  therefore,  it  cannot  be  said  that  an  erroneous  de- 
cision compelled  the  accused  to  resort  to  his  peremptory  chal- 
lenges, the  further  question  of  his  right  to  interpose  them 
anew,  although  in  fact  fully  exhausted,  has  no  foundation  left 
upon  which  to  rest,  and  need  not  be  determined. 

The  appellant  complains  that  he  was  not  aUowed  to  prove 
the  intent  of  Davidson  in  making  out  the  bill  alleged  to  be 
false.  The  court  did  not  exclude  the  fects  which  occurred,  or 
the  statement  of  the  witness  made  at  the  time  to  Genet  of 
what  his  purpose  was.  His  intent  as  communicated  was,  per- 
haps, material,  and  was  therefore  admitted.  His  intent 
known  only  to  himself  could  in  no  manner  afiect  Genet,  and 
no  view  of  the  case  has  been  suggested  in  which  it  is  at  all 
material.  Practically,  however,  the  witness  was  permitted,  in 
stating  what  occurred,  to  develop  his  intention,  which  was  to 
have  Genet  collect  the  bill,  so  as  to  be  ready  to  pay  for  the 
iron  on  delivery.  The  objection,  therefore,  to  the  ruling  was 
not  well  taken. 

Upon  the  cross-examination  of  Davidson,  the  defendant's 
counsel,  while  seeking  to  elicit  new  matter  constituting  an 
element  of  the  intended  defense,  claimed  the  right  to  put  lead- 
ing questions,  which  was  denied  by  the  court.  The  rule  in 
such  case  was  very  fully  and  ably  discussed  in  the  opinion 
of  Judge  Brady  at  General  Term,  and  the  authorities  cited. 
{Harrison  v.  Mowan^  3  Wash.  C.  0.  580 ;  EUmdker  v.  Buck- 
ley, 16  Serg.  &  R.  77;  Phil,  dk  T.  R.  R.  Co.  v.  Stimpscm, 
14  Pet.  448;  Castor  v.  Bavvngton^  2  Watts  <fe  Serg.  505; 
Floyd  V.  Bovard,  6  Watts  &  Sei^.  75;  Jackson  v.  Son^ 
2  Cainesj  178;  People  v.  Moore,  15  Wend.  419.)  The  conclu- 
sion reached,  that  such  right  does  not  exist,  meets  our  approval. 
A  different  rule  would  enable  a  party  to  develop  his  defense 
untrammelled  by  the  rules  which  govern  a  direct  examination, 
and  give  him  an  advantage  for  which  we  can  see  no  just  rea- 
son. As  to  the  new  matter  the  witness  becomes  his  own,  and 
in  substance  and  effect  the  cross-examination  ceases.  That  is 
properly  such  only  while  it  is  directed  to  tlie  evidence  given 
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in  behalf  of  the  adversary.  When  it  passes  beyond  that  it  be- 
comes the  direct  and  affirmative  evidence  of  the  party,  and 
should  be  sabjected  to  the  appropriate  restraints.  There  is  no 
reason  in  the  nature  of  the  case,  why  a  direct  examination 
should  be  guarded  against  the  evil  and  danger  resulting  from 
leading  questions  which  does  not  apply  to  an  effort  upon  cross- 
examination  to  introduce  a  new  and  affirmative  defense.  We 
see  no  error  in  the  ruling  of  the  court  in  this  respect. 

Objection  is  made  to  the  range  of  cross-examination  allowed 
to  the  prosecution  as  it  respected  the  evidence  of  both  Scallon 
and  Genet.  In  both  cases  it  was  seardiing  and  severe,  and 
extended  over  a  wide  area  of  subjects  and  circumstances,  and 
is  claimed  to  have  wandered  far  away  from  the  precise  issues 
involved,  and  to  have  seriously  and  unjustly  prejudiced  the 
case  of  the  defendant.  Our  control  over  such  an  alleged  error 
is  not  absolute.  As  a  general  rule  the  range  and  extent  of 
such  an  examination  is  within  the  discretion  of  the  trial  judge, 
subject,  however,  to  the  limitation  that  it  must  relate  to  matr 
ters  pertinent  to  the  issue,  or  to  specific  facts  which  tend  to 
discredit  the  witness  or  impeach  his  moral  character.  {Ths 
People  V.  Broiony  72  N.  Y.  571 ;  Hyan  v.  The  People^  79  id. 
594 ;  The  People  v.  Oopo,  76  id.  290.)  If  this  limitation  is 
not  disregarded  we  can  only  interfere  where  there  has  been  an 
abuse  of  discretion.  {Greai  Western  Tumjnke  Co.  v.  Loomisj 
32  N.  Y.  127 ;  LaBeau  v.  The  People,  34  id.  230 ;  Pe(yple  v. 
Casey,  72  id.  398.)  Our  only  inquiiy,  therefore,  in  the  pres- 
ent case  is,  whether  the  cross-examinations,  especially  of  Genet, 
went  beyond  the  prescribed  limit,  or  if  not  were  pushed  so 
far  as  to  amount  to  an  abuse  of  discretion.  The  question  was 
raised  by  a  general  objection  permitted  to  be  made  in  advance 
to  every  question  put  on  the  cross-examination.  We  cannot 
encourage  that  mode  of  objection.  We  can  only  treat  it  in 
the  same  broad  and  general  way,  which  characterizes  the  man- 
ner of  the  objection.  Very  much  of  the  cross-examinations 
both  of  Scallon  and  Genet  sprang  naturally  out  of  the  real 
issues  in  the  case,  and  especially  out  of  the  defense  interposed. 
Genet  claimed  that  after  collecting  the  amount  of  the  false 
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bill  he  offered  it  to  Davidson,  who  declined  to  receive  it,  and 
then  gave  it  to  Scallon,  telling  him  that  he  must  get  the  iron 
elsewhere,  and  the  latter  testified  that  he  did  expend  the  money 
for  the  benefit  of  the  city.  In  answer  to  all  this  the  cross-ex- 
amination aimed  to  show  the  falsity  of  the  defense,  and  for  that 
purpose  the  relations  of  Scallon  and  Genet,  the  payments  of 
money  to  the  former,  the  concurrent  erection  of  Genet's  house 
and  the  alleged  use  by  Scallop  of  the  city's  black  walnut  in 
Genet's  stable,  the  statements  and  explanations  made  by  the 
latter  elsewhere,  all  became  the  natural  and  proper  subjects  of 
inquiry.  So  far  as  Genet  was  concerned  his  relation  to  the 
commissioners  and  influence  over  them  was  an  important  ele- 
ment in  the  case  of  the  prosecution,  and  hence  his  large  receipt 
and  disbursement  of  court-house  moneys  without  apparent  au- 
thority, the  large  salary  paid  him  for  merely  nominal  services, 
the  appointment  of  relatives  to  positions  under  the  conamis- 
sioners  through  his  influence  and  reconmiendation,  and  the 
like  clafls  of  facts  tended  to  sho^cv  who  it  was  that  could  procure 
the  indorsement  of  a  false  bill,  and  who  it  was  that  sent  it  on 
its  mission.  These  two  classes  of  facts,  pertinent  to  the  real 
issues  on  trial,  cover  the  main  and  principal  range  of  the  cross- 
examinations.  Others,  but  much  fewer  in  number,  tended  to 
discredit  or  contradict  the  witnesses.  Looking  the  cross-ex- 
aminations all  over,  considering  the  peculiar  and  somewhat 
novel  character  of  the  case,  we  cannot  say  that  the  limit  of 
subject  or  of  just  discretion  was  exceeded,  or  that  any  wrong 
was  done  to  the  accused.  A  party  who  seeks  to  testify  in  his 
own  behalf  must  take  the  risk  if  there  are  vulnerable  joints  in 
his  harness. 

Some  other  objections  were  raised  which  we  have  examined 
but  do  not  deem  it  necessary  to  further  discuss.  We  discover 
no  error  in  the  proceedings,  and  the  conviction  must  be  af- 
firmed. 

All  concur. 

Order  and  conviction  affirmed. 
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Christina  Eokhardt,  Alias,  bto.,  Plaintiff  in  Error,  v.  The 
People  of  the  State  of  New  Toek,  Defendant  in  Error. 

An  indictment  under  the  statute  providing  for  the  punishment  of  anj  per- 
son  who  **  shall  administer  to  any  pregnant  woman'*  any  medicine,  etc., 
to  cause  a  miscarriage,  is  sufficient,  where  instead  of  using  the  words 
''pregnant  woman"  it  charges  the  offense  to  have  been  committed  upon 
'*  a  woman  with  child." 

It  is  not  essential  in  an  indictment  for  a  statutory  offense  to  employ  the 
precise  words  of  the  statute,  it  is  sufficient  to  state  all  the  facts  consti- 
tuting the  offense,  so  as  to  bring  the  accused  precisely  within  the  statu- 
tory provisions. 

(Submitted  December  16, 1880;  decided  January  18,  1881.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  judgment  entered  upon 
an  order  made  November  26,  1880,  affirming  a  judgment  of 
the  court  of  general  sessions  in  and  for  the  city  and  county  of 
New  York,  convicting  the  plaintiff  in  error,  imder  an  indict- 
ment, the  substance  of  which  is  set  forth  in  the  opinion.  (Re- 
ported below,  22  Hun,  525.) 

WHlidm  F.  Kintzing  for  plaintiff  in  error.  The  indict- 
ment is  fatally  defective  in  not  averring  that  the  woman  upon 
whom  the  abortion  was  attempted  was  "  pregnant."  (3  R.  S. 
§  11,  p.  932  [6th  ed.] ;  People  v.  AUeriy  5  Den.  79  ;  People  v. 
Taylor^  3  id.  93;  People  v.  WUhwry  4  Parker  Crim.  Rep. 
20 ;  PeopU  v.  Wood,  53  N.  Y.  511 ;  1  Chitty  Crim.  Law,  281, 
282,  283  [ed.  1841]  ;  Archb.  Cr.  Pldg.,  60  [ed.  1846] ;  2  Colby 
Crim.  Law,  113;  The  U.  S.  v.  MiUa,  7  Pet.  142;  The  U.  S. 
V.  Cridckshank,  2  Otto  [S.  C.  Rep.]  542 ;  The  V.  S.  v.  Za 
Costa,  2  Mason,  127-141 ;  T/ie  U.  S,  v.  La/noaster,  2  McLean, 
43 ;  Commonwealth  v.  DomiU,  2  Virg.  Cas.  402 ;  State  v.  Stwnr 
ton,  1  Iredell  [N.  C]  424 ;  Rex  v.  Pembertm,  2  Burr.  1035 ; 
Reg,  V.  Johnson,  10  Cox,  14.)  Certain  technical  terms  must  be 
inserted  in  all  indictments,  as  descriptive  of  the  offense,  and 
they  are  as  essential  now  as  at  common  law.  (1  Colby  Crim. 
Law,  386,  389 ;  1  Archb.  Crim.  PL  1039 ;  2  Whart.  Am.  Crim. 
Law,  930.) 
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Daniel  G,  RoUins  for  defendam  in  error.  The  use  of  the 
words  in  the  indictment,  "  a  woman  with  child,*'  instead  of 
those  used  in  the  statute,  viz.,  "  any  pregnant  woman,"  did  not 
render  it  defective.  (1  Bishop's  Criminal  Procedure,  §  612  [2d 
ed.] ;  3  Bank's  Stat.  [6th  ed.],  p.  1022 ;  Worcester's  and  Web- 
ster's dictionaries,  under  heading  "  child ; "  3  Macauloy's  History 
of  England,  133;  The  Tempest,  act  1st,  scene  2d;  Measure  for 
Measure,  act  2d,  scene  3d ;  id.  act  3d,  scene  2d ;  Merchant  of 
Venice,  act  3d,  scene  5th ;  All's  Well  That  Ends  Well,  act 
4th,  scene  3d ;  First  Henry  the  YI,  act  5th,  scene  4th ;  Peri- 
cles, act  3d,  induction;  Genesis,  38,  25;  1st  Samuel,  4,  19; 
2d  Kings,  15,  16 ;  Ecclesiastes,  11,  5 ;  Isaiah,  26,  17  \  Exodus, 
21,  22;  Hosea,  13,  16;  II  Kings,  8,  12;  Amos,  1,  13;  Mat- 
thew, 1,  18,23-24;  Mark,  13, 17;  Luke,  21,  23;  Revelation, 
12,  2.) 

Eapallo,  J.  This  case  comes  up  on  writ  of  error  on  the 
judgment  record  alone,  and  the  sole  error  assigned  is  that  tlie 
indictment  is  defective. 

The  statute  under  which  it  is  framed  (3  E.  S.  932,  §  ll)i 
[6th  ed.],  provides  for  the  punishment  of  every  person  who 
shall  administer  to  Ktij  pregncmt  woman  any  medicine,  etc.,  or 
shall  use  or  employ  any  instrument  or  other  means  whatever 
with  intent  thereby  to  produce  the  miscarriage  of  any  such 
woman.  The  indictment  charges  that  the  prisoner  used  and 
employed  an  instrument  upon  the  body  and  womb  of  one  Min- 
nie Pape,  she  being  then  a  woman  with  child,  with  intent  there- 
by to  produce  her  miscarriage.  The  alleged  defect  consists  in 
describing  the  patient  as  a  woman  then  with  child,  instead  of 
describing  her  in  the  words  of  the  statute  as  a  "  pregnant  woman." 

The  counsel  for  the  prisoner  cites  authorities  showing  that  in 
indictments  for  statutory  offenses,  it  is  in  general  sufficient  to 
charge  or  describe  the  offense  in  the  words  of  the  statute,  but 
these  authorities  do  not  establish  that  it  is  indispensable  to  em- 
ploy the  precise  words.  The  indictment  must  state  all  the  facts 
constituting  the  statutory  offense  so  as  to  bring  the  accused  pre- 
cisely within  the  provisions  of  the  statute.    (People  v.  AUen^ 
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5  Den.  79 ;  People  v.  TayloTy  3  Den.  93.)  But  the  pleader 
need  not  employ  the  identical  words ;  he  may,  if  he  choose,  use 
words  which  are  their  equivalent  in  meaning.  (Bishop's  Crim. 
Proc,  vol.  1,  612  [2d  ed.]. 

It  cannot  be  doubted  that  the  words,  "  a  woman  with  child," 
are  in  their  ordinary  sense  synonymous  with  '*a  pregnant  wo- 
man." They  are  a  definition  of  the  shorter  term.  It  is  con- 
ceivable that  they  might  be  used  in  a  different  sense,  and  so 
might  the  word  "pregnant"  be  employed  in  such  a  connection 
as  not  to  denote  pr^nancy  with  child.  But  certainly  in  the 
connection  in  which  the  words  are  used  in  this  indictment  they 
can  have  no  other  meaning  than  that  the  woman  was  pregnant 
with  child,  and  the  instrument  was  used  to  produce  a  miscar- 
riage. It  is  scarcely  necessary  to  call  in  the  aid  of  the  statute 
of  jeofails  to  sustain  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 


Edward  Cowley,  Plaintiff  in  Error,  v.  The  Pbople  of  the 
State  of  New  York,  Defendant  in  Error, 

Plaintiffin  error  was  indicted  under  the  provision  of  the  act '*  to  prevent 
and  punish  wrongs  to  children  "  (§  4,  chap.  122,  Laws  of  1876),  which 
declares  it  to  be  a  misdemeanor  for  one  "  having  the  care  or  custody  of 
any  child  **  to  cause  or  permit  the  child's  life  to  be  endangered  or  health 
to  he  injured,  etc.  The  charge  was  that  the  accused  willfully  neglected 
to  provide  the  child  named,  of  whom  he  had  the  care  and  custody,  with 
proper  and  sufficient  food,  clothing  and  medicine;  thus  causing  his  health 
to  be  injured.  It  appeared  on  trial  that  the  accused  was  the  secretary  of 
a  benevolent  institution,  having  a  board  of  trustees  and  subject  to  visita- 
tion of  the  Supreme  Court  and  the  State  Board  of  Charities  and  Correc- 
tions. He  was,  however,  in  actual  charge,  provided  for  the  household, 
and  was  the  director  of  all  its  internal  affairs,  and  had  the  actual  care 
and  custody  of  its  inmates .  Held,  that  he  had  the  care  and  custody  of 
the  diild  within  the  meaning  of  the  statute. 

The  court  declined  to  charge  that  the  prisoner  had  no  right  to  receive  and 
distribute  the  revenue  provided  by  the  legislature  for  said  Institution. 
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It  did  uot  appear  that  the  ability  to  supply  more  and  different  food  or  other 
needf al  things  depended  upon  tliat  revenue,  but  it  appeared  that  he  had 
other  means  in  his  povrer  to  use.     Held,  no  error. 

The  court  charged  tbiat  if  the  prisoner  took  the  child  into  his  care  and  cus- 
tody the  law  imposed  upon  him  the  duty  of  giving  him  food,  clothing, 
care  and  medical  attendance  reasonably  necessary  and  proper  to  keep  his 
life  from  danger  and  his  health  from  injury.  Also,  that  if  he  did 
not  have  the  means  to  provide  wh&t  was  needful  for  the  child,  it  was 
his  duty  to  apply  to  the  public  authorities  for  aid ;  and  that  if  the  pris- 
oner neglected  so  to  do  and  life  waa endangered  or  health  injured  he  was 
guilty.     Maid,  no  error. 

One  who,  with  no  natural  or  legal  duty,  voluntarily  seeks  and  assumes  the 
care  and  custody  of  a  child,  is  amenable  to  the  statute  if  he  fails  to  per- 
form the  duty  required,  to  the  Injury  of  the  child.  It  is  not  requisite 
to  aver  or  prove  that  he  had  means  of  support ;  he  must  either  perform 
his  duty  or  surrender  such  care  and  custody. 

Beg,  V.  Chandler  (DeATBlefB  Cr.  Cases,  453),  andi2d^.y.  Doumes  (1  Q.  B.  Div. 
25),  distinguished. 

In  putting  hypothetical  questions  to  expert  witnesses  counsel  may  assume 
the  facts  in  accordance  with  his  theory  of  them  ;  it  is  not  essential  that 
he  state  the  fiaets  as  they  exist. 

The  indictment  charged  the  offense  to  be  on  a  day  specified ;  the  proof 
was  of  continuous  acts  and  omissions  in  giving  the  child  insufficient 
food ;  no  one  specific  act  was  shown  to  have  been  done  on  any  given  day. 
Held,ih&t  the  statute  did  not  require  the  offense  to  be  made  out  by  proof 
of  an  act  on  any  particular  day  ;  that  the  indictment  was  good  averring 
the  offense  on  a  day  specified,  and  proof  of  repeated  and  continuous  acts 
or  neglects  connected  in  operation  resulting  in  the  efiect  condemned  by 
the  statute  was  sufficient  to  sustain  the  indictment. 

The  prosecution  offered  in  evidence  photographs  of  the  child,  one  taken 
before  he  went  to  the  institution,  and  others  taken  about  two  weeks 
after  he  was  taken  away.  It  was  proved  that  said  photographs  were 
accurate  pictures  as  the  child  appeared  at  the  times  they  were  taken ; 
also,  that  the  child  improved  In  condition  after  he  waa  taken 
from  the  prisoner's  custody  and  befbre  the  last  photographs  were  taken. 
These  were  received  under  a  general  objection.    Sdd,  no  error. 

Photographic  pictures  when  shown  to  be  correct  resemblances  of  the  per- 
son or  thing  represented  are  competent  as  evidence. 

Hyfus  v.  McDermott  (83N.  Y.  41),  distinguished. 

(Argued  December  16, 1880 ;  decided  January  18,  1881.) 

Ebbor  to  the  General  Term  of  the  Supreme  Court,  in  the 
first  jadicial  department,  to  review  judgment  entered  upon  an 
order  made   June   11,   1880,  afiinning  a  judgment  entered 
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npou  a  verdict  convicting  the  plaintiff  in  error  of  a  misde- 
meanor.    (Reported  below,  21  Hun,  415.) 

The  particular  offense  charged  and  the  material  facts  appear 
in  the  opinion. 

Charles  Cowley  for  plaintiflE  in  error.  As  "the  active 
manager  and  representative  "  of  the  corporation  which  had  the 
care  and  custody  of  the  boy,  the  plaintiff  in  error  did  not  come 
within  the  meaning  of  the  act  under  which  he  was  indicted. 
{Ferrett  v.  AtwiUy  1  Blatch.  151 ;  U.  8.  v.  Shddon.,  2  Wheat. 
119 ;  Daggett  v.  Siate^  4  Conn.  61 ;  R.  8.  title  7,  §  8 ;  title  8, 
chap.  1,  §§  8,  18,  19.)  The  fact  that  the  person  charged  with 
this  offense  had  the  means  of  doing  what  the  act  requires,  is  a 
necessary  ingredient  in  this  offense,  and  must  be  both  alleged 
and  proved.  {jRegina  v.  Cho/ndler^  Dearsley's  C.  C.  453; 
Queens  v.  Dovma^  1  Q.  B.  Div.  R;  25,  in  1875.)  It  was  error  to 
charge  that  if  the  plaintiff  in  error  did  not  have  the  means, 
etc.,  it  was  his  duty  to  apply  to  the  public  authorities  for 
relief.  {Comm.  v.  Crveeny  1  Ashmead,  289 ;  People  v.  BrooJca^ 
1  Den.  457 ;  Comm.  v.  Kirly^  2  Cush.  577.) 

DamieL  G.  HoUins  for  defendant  in  error.  The  photographs 
of  the  child  showing  his  condition  at  the  time  he  was  taken 
from  the  custody  of  the  plaintiff  in  error  were  properly  re- 
ceived in  evidence.  {Rvloff  v.  The  PeopUy  45  N.  T.  213 ; 
Cozzena  v.  IUgginSy  1  Abb.  Ct.  of  App.  Cas.  453.)  Any 
offense  which  is  of  such  a  nature  that  it  may  either  be  com- 
mitted upon  a  single  day,  or  continue  over  several  days,  may 
properly  be  described  in  an  indictment  as  having  been  com- 
mitted on  a  day  certain  ;  and  such  indictment  will  be  sustained 
by  proof  that  the  various  acts  or  neglects  constituting  the  of- 
fense were  committed  or  omitted  upon  a  single  day,  or  upon 
several  days.  (1  Bishop's  Cr.  Proc.  [3d  ed],  §  397 ;  Eegina  v. 
Firth,  11  Cox's  C.  C.  234 ;  1  Chitty's  Crim.  Law,  225  [star 
paging]  ;  Hex  v.  Bleasdale,  2  Car.  &  Kerw.  675 ;  lieg,  v.  Wdr 
man,  Dearsly's  C.  C.  188;  Brown  v.  State  of  Ohioy  18  Oliio 
St.  496 ;  The  King  v.  Moare^  2  Leach,  575.)     The  instruction 
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to  the  jury  that  the  neglect  must  be  found  by  them  to  be  will- 
ful, that  is  knowing  and  intentional,  was  correct.  (The 
People  V.  Brooksy  1  Den.  457 ;  Comm,  v.  Greeii^  1  Ashmead, 
29i) ;  King  v.  Hollcmdy  5  Dum.  &  East,  618 ;  Beg.  v.  BtM^ 
4  Cox's  C.  C.  455;  Beg^  v.  Downs^  13  id.  Ill;  Ga/rchier 
V.  People,  62  N.  Y.  299.)  The  charge  that  "if  the  defend- 
ant did  not  have  the  means  to  provide  for  the  boy  Louis 
Pictor,  it  was  his  duty  to  apply  to  the  proper  authorities, 
and  if  he  willfully  neglected  so  to  do,  he  is  guilty  of  the  offense 
charged,"  was  proper.  {Queen  v.  Mdbett^  5  Cox's  C.  C.  339; 
Queen  v.  Downs,  13  id.. 111.) 

FoLOEB,  Ch.  J.  An  act  of  the  legislature  was  passed  in 
1876,  entitled  ''  An  act  to  prevent  and  punish  wrongs  to  chil- 
dren." (See  Laws  of  1876,  chap.  122,  p.  95.)  It  enacts  that 
whoever,  having  the  care  or  custody  of  any  child,  shall  wil- 
fully cause  or  permit  the  life  of  it  to  be  endangered,  or  the 
health  of  it  to  be  injured ;  or  it  to  be  placed  in  such  a  situa- 
tion that  its  life  may  be  endangered  or  its  health  be  likely  to 
be  injured,  shall  be  guilty  of  a  misdemeanor.     (Id.,  §  4,  p.  96.) 

The  plaintiff  in  error  was  indicted  under  this  statute.  We 
have  to  do  with  but  two  of  the  counts  in  the  indictment, 
the  first  and  the  second.  The  first  charges  that  he  wilfully 
neglected  to  provide  a  child  known  as  Louis  Kulkusky,  alicui 
Louis  Victor,  with,  and  to  give  to  him,  proper,  wholesome  and 
sufficient  food,  clothing  and  means  of  cleanliness,  and  tliereby 
did  wilfully  cause  and  permit  his  health  to  be  injured.  The 
second  charges  that  he  did  wilfully  neglect  to  provide  the 
child  w^ith,  and  to  give  and  administer  to  him,  proper  and 
sufficient  medicine  and  medical  attendance  when  the  cliild  was 
sick,  diseased  and  ailing  and  requiring  the  same,  and  did  wil- 
fully cause  and  permit  his  health  to  be  injured.  Each  of  these 
two  counts  charge  that  the  plaintiff  in  error  then  had  the  care 
and  custody  of  the  child,  fhey  allege  the  neglect  to  have 
been  on  a  day  named.  On  the  trial  of  the  indictment  the 
,  jury  found  the  plaintiff  in  error  guilty.  No  question  is  made 
by  the  plaintiff  in  error  but  that  the  wilful  deprivation  of  suf- 
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ficient  food,  in  quality,  kind  and  quantity,  and  of  neede3 
medicine  and  medical  attendancci  arq  within  the  meaning  and 
intention  of  the  fourth  aection  of  the  act,  as  we  have  given  it 
above. 

!•  The  first  question  that  arises  on  the  points  made  and 
argued  in  this  court  for  the  plaintiff  in  error  is,  that  he  does 
not  come  within  the  words  of  the  act,  "  whoever  having  the 
care  and  custody."  It  is  argued  that  he  did  not  have  the  care 
and  custody  of  the  child.  It  seems  tliat  the  plaintiff  in  error 
was  the  secretary  of  a  benevolent  institution  duly  incorpo- 
rated, known  by  the  name  of  "  The  Shepherd's  Fold."  It  had 
a  board  of  trustees.  It  was  subject  to  the  visitation  of  the 
Supreme  Court  and  of  the  State  Board  of  Charities  and  Cor- 
rections. It  seems,  however,  tliat  tlie  plaintiff  in  error  was  in 
the  actual  charge  of  the  house  and  the  household  in  which  tlie 
child  dwelt.  He  was  the  head  of  the  household,  tlic  provider 
for  it,  the  authoritative  director  of  all  its  internal  affairs. 
Kearly  every  practical  act  in  the  management  and  conduct  of 
it  was  done  by  him  or  was  under  his  guidance.  Uad  ho 
given  charge  that  the  child  sliould  have  otlier  or  more  food, 
different  or  more  raiment,  more  frequent  administration  of 
medicines,  or  medical  attendance,  they  would  have  followed. 
Wliat  the  child  had  of  these,  and  that  he  had  no  more  than  he 
did  have,  was  in  conformity  to  his  rules  and  because  of  his  direc- 
tions. The  care  of  tlie  household  and  its  inmates,  the  custody 
of  them,  centered  in  him.  lie  was  the  master  there,  and 
otliers  were  imder  liim.  It  is  idle  to  claim  that  the  actual 
physical  care  and  custody  of  the  cliild  was  not  in  him,  as  tlie 
practical  arbiter  of  the  daily  routine  of  the  house  and  the 
family.  Tnie,  penal  statutes  must  be  construed  strictly  when 
against  the  accused  person.  The  letter  of  the  act  may  not  be 
extended  by  implication  or  equitable  construction.  But  even 
in  penal  laws,  the  intention  of  the  legislature  is  th^  best 
method  to  construe  the  law ;  though  truly,  tliat  is  to  be  de- 
duced from  all  the  words  that  it  uses.  {IIeyde^%  case,  3  Co. 
18,  19,  7t.  B.)  We  think  that  when  the  legislature  said  that 
whoever,  having  the  care  or  custody  of  any  child,  shall  wil- 
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fully  permit  the  life  of  such  child  to  be  endangered,  it  meant 
by  those  words  a  sentient  being  who  could  will  and  do  of  his 
own  good  pleasure ;  and  that  such  a  one  is  not  without  the 
close  purview  of  the  act,  because  an  officer  of  a  corporation,  an 
artificial  entity  that  cannot  will  or  do,  save  through  sentient' 
beings.  It  may  be  conceded  that  the  legal  control  of  the  child 
was  in  the  corporate  body,  which  was  the  ultimate  depositary 
of  power  and  authority  over  it,  and  which  could,  through  its 
board  of  trustees,  supersede  the  plaintiff  in  error  in  the  actual 
control,  care  and  custody  of  the  boy.  But  we  notice  that  in 
the  first  section  of  the  act  the  legislature  has  used  the  word 
"  control "  in  the  alternative  with  the  word  care  and  with  the 
word  custody;  and  in  such  juxtaposition  with  other  phrases  as 
to  convey  the  idea  of  a  legal  power  to  direct  and  dispose  of 
without  an  actual  physical  care  and  custody.  It  has  been 
thought  that  a  corporation  aggregate  could  not  be  indicted  for 
a  misfeasance,  for  that  it  could  not  be  liable  for  a  crime  of 
which  a  corrupt  intent,  or  malua  animtcSj  was  a  part.  (1 
Arch.  Cr.  Pr.  and  PI.  51  [*9],  note  1.)  But  in  later  days  it 
has  been  held  otherwise.  (Id.)  It  has,  however,  for  years 
been  the  law  of  this  State  that  the  officers  of  a  corporation 
might  be  indicted  for  the  neglect  of  a  duty  resting  upon  it. 
{Edne  v.  The  People^  3  Wend,  863.)  Clearly  the  plaintiff  in 
error  did  have  the  actual  immediate  physical  care  and  custody 
of  the  child.  The  jury  have  so  found,  and  they  have  also 
found  that  he  did  wilfully  permit  the  health  of  the  child  to  be 
injured.  The  case  of  the  plaintiff  in  error,  in  our  judgment, 
is  within  the  words  of  the  statute,  it  not  being  questioned  by 
him  that  the  conduct  charged  against  him  is  within  the  mean- 
ing of  the  fourth  section. 

2.  It  was  not  error  for  the  learned  recorder  to  decline  to  charge 
that  the  plaintiff  in  error  had  no  right  to  receive  or  distribute 
the  revenue  provided  by  the  legislature.  The  request  so  to  do 
presented  an  immaterial  issue.  It  was  not  in  proof  that  the 
ability  to  supply  more  and  different  food  or  other  needful 
things  depended  upon  that  revenue.  Donations  by  the  char- 
itable and  payments  directly  to  the  plaintiff  in  error  from  some 
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of  the  relatives  of  children  were  some  of  the  means  in  his 
power  of  use.  Nor  is  the  excuse  set  up  by  him  that  there  was 
not  enougli  in  quantity  and  variety  of  provisions  in  his  reach ; 
w^hile  it  is  shown  that  the  services  of  Dr.  Ilawes  were  gratui- 
tous. Nor  was  it  error  for  the  learned  recorder  to  say  to  the 
jury,  that  it  appeared  that,  the  plaintiff  in  error  received  the 
boy  from  his  father  and  undertook  the  care  and  custody  of 
the  child.  If  it  is  excepted  to  as  a  legal  proposition,  what  we 
have  said  covere  that.  If  it  is  excepted  to  as  passing  upon  a 
question  of  fact  by  the  court,  it  is  plain  that  it  was  not  so  ap- 
preciated by  the  jury.  The  court  was  abundantly  cautious  to 
tell  the  jury  again  and  again  that  the  questions  of  fact  were 
for  them.  And,  at  the  request  of  the  plaintiff  in  error,  it  did 
instruct  the  jury  that  if  they  found  that  the  diild  was  in  the 
custody  of  the  corporation,  and  not  solely  in  the  personal  care 
and  custody  of  the  defendant,  they  must  acquit  the  defendant. 
Jl  3.  Another  question  raised  is  as  to  the  admissibility  of  the 

hypothetical  questions  put  to  medical  experts  sworn  as  wit- 
nesses. The  claim  is  that  a  hypothetical  question  may  not  be 
put  to  an  expert  unless  it  states  the  facts  as  they  exist.  It  is 
manifest,  if  this  is  the  rule,  that  in  a  trial  where  there  is  a  dis- 
pute as  to  the  facts,  which  can  be  settled  only  by  the  jury, 
tliere  would  be  no  room  for  a  hypothetical  question.  The  very 
meaning  of  the  word  is  that  it  supposes,  assumes  something 
for  the  time  being.  Each  side,  in  an  issue  of  fact,  has  its  the- 
ory of  what  is  the  true  state  of  the  facts,  and  assumes  that  it 
can  prove  it  to  be  so  to  the  satisfaction  of  the  jury ;  and  so  as- 
suming, shapes  hypothetical  questions  to  experts  accordingly. 
And  such  is  the  correct  practice.  {Erichson  v.  SmUh^  2  Abb. 
Ct.  App.,  Dec.  64;  The  People  v.  Zafe,  12  N.  Y.  358;  Sey- 
mour V.  FeUmcSj  77  jd.  178.)  This  subject  has  been  under 
our  consideration  in  Guiterman  y.  The  Ziv.,  N,  Y,  cfe  PhU. 
S.  S,  Co.*  decided  at  this  term,  and  needs  no  further  discussion 
in  this  case.     It  was  not  error  to  take  the  questions. 

4.  Another  point  made  in  this  court  arises  in  this  wise: 
The  indictment  charges  the  offense  to  have  been  on  a  specific 

^A.nUt  p.  858. 
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day,  the  26th  of  December,  1879.  The  proof  was  of  a  eon- 
tinned  course  of  conduct,  consistmg  in  the  giving  to  the  child 
food  insufficient  in  quantity  and  unvaried  in  kind,  and  like  con- 
tinuous acts  or  omissions.  There  was  no  one  act  spedficalljr 
shown  by  the  proofs,  that  was  proven  to  have  been  done  on 
any  given  day.  It  is  claimed  that  the  fourth  section  of  the 
statute  requires  that  an  act,  to  make  out  the  offense  declared 
by  it,  should  be  done  on  some  one  day.  Doubtless  one  might 
cause  the  life  of  a  child  to  bo  endangered,  or  its  health  in- 
jured, as  are  the  words  of  the  section,  by  a  single  act ;  as  by 
putting  him  to  ride  npon  a  vicious  and  ungovernable  horse,  or 
by  putting  him  to  tend  a  dangerous  piece  of  machinery.  That 
could  be  done  on  a  single  day.  Doubtless,  also,  he  might 
cause  the  same  by  a  course  of  conduct  made  up  of  successive 
acts  or  negligences ;  as  by  putting  him  at  menial  service  in  a 
pest-house  and  keeping  him  there,  or  by  continuously  exposing 
him  to  the  rigor  of  the  seasons  with  a  lack  of  clothing.  That 
might  run  on  for  many  days.  Both  the  single  act  and  the 
course  of  conduct  might  endanger  life  or  injure  health ;  and  if 
one  is  within  the  pnrview  of  the  statute,  why  is  not  the  other  { 
Take  then  the  other  word  of  the  statute — "  permit."  It  con- 
veys exactly  the  idea  of  what  is  claimed  to  have  been  shown 
by  the  facts  in  the  case,  and  what  we  must,  from  the  verdict, 
assume  was  shown  to  the  satisfaction  of  the  jury.  There  was 
an  allowance,  a  sufferance,  a  toleration,  an  authorization  by  the 
plaintiff  in  error  of  a  routine  of  diet  that  the  medical  witnesses 
pronounced  injurious  to  the  health  of  children.  With  the  care 
and  custody  of  the  child  in  his  hands,  and  with  the  power  to 
change  that  routine,  and  with  the  duty  of  knowing  that  it 
onght  to  have  been  changed,  he  suffered  it  to  go  on ;  he  started 
it  and  {per  and  miUo)  he  sent  it  through  the  course  of  the 
days  and  weeks  and  months  during  which  the  boy  was  with 
him.  We  think  that  the  point  is  not  well  taken,  that  the 
statute  requires  that  the  offense  be  made  out  by  proof  of  an 
act  on  a  given  day. 

Akin  to  this  point  is  the  other,  that  the  evidence  was  wholly 
insufficient  legally  to  warrant  the  jury,  nnder  any  circumstan- 
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ces,  in  rendering  any  verdict  save  one  of  acqnittal ;  and .  that 
the  court  should  have  directed  the  jury  to  acquit  It  is  true, 
the  indictment  does  aver  as  the  time  a  given  day,  the  26th  day 
of  December,  A.  D.  1879,  and  it  is  argued  that  the  evidence 
should  have  shown  a  guilty  act  or  omission  on  that  day,  and  on 
that  alone,  or  the  offense  is  not  made  out.  As  a  general  rule, 
the  time  laid  in  an  indictment  is  not  material.  {Ths  People  v. 
Van  Sanimoord^  9  Cow.  655 ;  Jacobs  v.  Comm.j  5  S.  &  E.  316.) 
And  hence  evidence  may  be  given  of  an  offense  done  on  an- 
other day.  It  is  also  said,  that  where  the  offense  consists  in 
neglect  or  non-performance,  the  allegation  of  a  specific  day  is 
good,  and  the  allegation  of  divers  other  days  renders  the  in- 
dictment bad  only  as  to  to  those  days  uncertainly  alleged,  leav- 
ing it  effectual  as  to  the  day  specified.  (2  Hawkins'  P.  C,  chap. 
25,  §  79;.Starkie's  C.  P.  60-61;  1  CliitCr.  Law,  218,  180.) 
These  authorities  are  cited  and  approved  in  People  v.  Ada/ma 
(17  Wend.  475).  And  see  Rex  v.  Dixon  (10  Mod.  385-338 ; 
U.  S.  V.  La  Coste,  2  Mason,  129).  The  offense  in  this  case  does 
not  consist  of  a  single  act,  or  a  single  omission.  From  its  nar 
ture  it  is  made  up  of  a  continuity  of  acts  or  of  omissions, 
neither  of  which  may  be  enough  by  itself,  but  each  of  which 
comes  in  with  all  the  rest  to  do  the  harm  and  make  the  offense. 
In  such  case,  an  indictment  is  good  that  avers  tlie  offense  on  a 
given  day,  and  the  proof  sustains  the  averment,  when  it  shows 
repeated  and  continuous  acts  or  neglects  connected  in  operation, 
the  result  of  all  of  which  is  the  act  or  effect  reprehended  by  the 
law.  (1  Bishop's  Cr.  Pro. ,  book  II,  chap.  XVIII,  §  248  and  note 
1 ;  1  Chit.  Cr.  Law,  *  225 ;  1  Starkie  Cr.  PI.  [2d  ed.]  57.) 

We  think  that  this  point  is  not  well  taken.  There  was  testi- 
mony of  wliat  was  the  food  given  to  this*  boy  from  day  to  day ; 
there  was  testimony  that  it  was  not  enough  in  quantity  or  va- 
riety for  the  healthy  nutrition  of  a  growing  child ;  there  was 
testimony  of  the  state  of  body  and  of  mind  in  which  the  lad 
was  found,  after  months  of  feeding  thus ;  and  that  that  state 
was  a  result  of  that  feeding.  We  express  no  opinion  whether 
or  no  this  testimony  was  overborne  by  other  in  the  case.  That 
was  for  the  triera  of  fact.     It  was  proper  to  submit  it  to  them. 
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It  seems  from  the  error-book,  that  the  motion  to  direct  an  ac- 
quittal was  to  some  extent  pnt  upon  the  ground  that  the  medi- 
cal testimony  presented  an  alternative,  to  wit,  that  the  state 
of  the  boy  might  have  come  from  insufficient  food,  or  from  in- 
capability of  his  system  to  well  assimilate  food.  True,  the 
medical  experts  did  admit  the  possibility  of  the  latter ;  but  yet 
it  was  for  the  jury  to  say  where  lay  the  strength  of  the  proba- 
bility, and  of  the  reason  for  it.  Having  passed  the  question  of 
the  care  and  custody  of  the  boy  being  in  the  plaintiflE  in  error, 
and  the  question  whether  the  statute  and  the  indictment  re- 
quired proof  of  some  act  on  a  given  day,  then,  on  the  conflict- 
ing testimony,  these  were  pure  questions  of  fact,  whether  the 
boy  was  suffering  to  the  point  of  injury  to  his  health  for  the 
want  of  proper  food,  and  whether  the  lack  of  food  was  wil- 
fully gaused  by  the  plaintiff  in  error.  The  court  was  right  in 
leaving  those  questions  to  the  jury. 

5.  The  learned  recorder  told  the  jury  that  if  the  plaintiff  in 
error  took  the  cliild  into  his  care  and  custody,  the  law  imposed 
upon  him  the  duty  of  giving  such  food,  clothing,  care  and  medi- 
cal attendance,  as  was  reasonably  necessary  and  proper  to  keep 
the  life  of  the  child  from  danger,  and  his  health  from  injury ;  and 
that  if  he  intentionally  neglected  to  do  it,  and  life  was  thereby 
endangered  or  health  injured,  he  was  guilty  under  the  first  two 
counts  of  the  indictment.  It  is  made  a  point,  that  this  instruc- 
tion is  erroneous,  in  that  it  did  not  state  tliat  there  was  no 
duty  to  give  food  without  the  means  of  procuring  food.  We 
do  not  think  that  in  this  case  there  was  need  of  the  addition 
to  the  instruction  that  is  insisted  upon.  There  is  a  difference 
between  a  natural  duty,  or  a  duty  imposed  by  operation  of  law, 
and  a  duty  assumed  voluntarily  and  that  may  be  put  off  volun- 
tarily. A  father,  who  has  the  care  and  custody  of  a  child  by 
law  of  nature,  and  whose  duty  to  provide  for  it  is  correla- 
tive, may  perhaps  say  in  excuse  of  non-performance,  when 
indicted  at  common  law  for  neglect,  that  he  had  not  the 
means  to  get  food  for  the  child  or  himself.  Or  a  relative,  who 
takes  a  child  bereft  of  parents,  into  his  care  and  custody,  be- 
cause of  the  ties  of  blood,  may  perhaps,  in  such  case,  make  the 
SiCKELS  —  Vol.  XXXVIII.        60 
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same  excuse.  In  Hoga/rCB  Case  (2  Den.  Crim.  Gas.  277),  it  is 
recognized,  that  had  the  charge  been  the  common-law  offense 
of  neglecting  to  provide,  for  a  child  so  as  to  injure  its  health, 
there  most  have  been  averment  and  proof  of  means  of  support 
13ut  one,  who  with  no  natural  or  legal  duty,  voluntarily  takes, 
nay,  seeks  for  the  care  and  custody  of  a  child,  must  either  do 
his  duty  to  it  in  giving  it  food,  or  must  yield  to  others,  or  to 
the  public,  the  care  and  the  opportunity  to  feed,  or  he  becomes 
amenable  to  this  statute,  which  makes  no  mention  of  having 
means  of  support,  as  an  ingredient  of  the  offense  created. 
Though  he  may  not  have  the  money  wherewithal  to  buy  bread 
and  meat  for  it,  he  has  the  right  to  seek  the  charity  of  the  kind- 
'  hearted,  or  if  he  will  not  do  that,  to  ask  for  the  public  alms 
.  that  tlie  law  of  the  State  provides  for  all  its  poor.  Having 
undertaken  to  care  for  the  life  and  health  of  the  child,  he  can- 
not  excuse  himself  therefrom  by  tlie  plea  that  he  had  not 
counted  the  cost,  that  he  made  an  improvident  promise.  He 
must  bestir  himself  to  get  means,  or  must  give  up  the  care  that 
he  is  unable  to  keep  as  it  should  be  kept,  and  which  he  is 
not  bound  to  keep  to  tlie  harm  of  the  subject.  The  case  of 
Beg,  V.  Chandler  (Dearsley's  Crim.  Gas.  453),  does  not  conflict 
with  this  view.  There  the  indictment  was  for  the  common- 
law  offense,  and  the  allegation  was  that  the  prisoner  was  able 
and  had  means  to  maintain  her  child,  but  there  was  no  proof 
to  sustain  the  allegation.  In  Beg,  v.  Downes,  (1  Q.  B.  Div. 
25),  though* one  of  the  specific  questions  put  to  the  jury  and 
found  affirmatively,  included  tlie  having  of  means  by  the  pris- 
oner, yet  the  judgment  puts  no  stress  upon  that  fact,  nor  does 
the  statute,  upon  which  the  indictment  was  based,  require  it. 
It  has  been  said  by  Martin,  B.,  and  Erle,  J.,  in  Beg.  v.  Mab' 
hett  (5  Gox's  Grim.  Gas.  339),  that  it  is  the  bounden  duty  of  all 
persons  having  children,  when  they  themselves  cannot  support 
them,  to  endeavor  to  obtain  the  means  of  getting  them  sup- 
port ;  and  that  if  they  will  wilfully  abstain  from  going  to  the 
Union  (i.  e.  the  alms-house),  where  they  have  by  law  a  right  to 
support,  and  the  cliildren  die,  they  are  criminally  responsible. 
Tliat  was  a  case  of  a  mother  indicted  for  manslaughter  of  a 
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child,  by  not  giving  it  enoogh  food.  Besides  there  was  no 
pretense  in  the  case  in  hand,  that  there  was  a  want  of  means, 
or  of  proper  provision  in  the  household.  On  the  contrary,  the 
testimony  tended  strongly  to  show  that  there  was  in  the  house 
the  material  forgiving  to  the  child,  just  that  which  the  medi- 
cal testimony  showed  he  should  have  had.  The  instruction, 
the  lack  of  which  is  complained  of,  would  have  been  pointless, 
because  immaterial.  The  court  did  not  err  in  the  instruction 
as  given.  What  we  liave  said  covers  the  exception  to  that 
part  of  the  charge,  in  which  the  learned  recorder  told  the  jury 
that  if  the  plaintiff  in  error  did  not  have  the  means  to  provide 
what  was  needed  for  the  child,  it  was  his  duty  to  apply  to  the 
proper  public  authorities  for  public  aid.  The  institution  of 
which  the  plaintiff  in  error  was  an  officer,  and  which  was  in 
great  measure  set  on  foot  by  him,  was  professedly  a  benevolent 
and  charitable  one.  Its  avowed  purpose  was  to  feed,  clothe, 
and  rear  the  needy,  in  the  main  gratuitously.  It  does  not  an- 
swer a  charge,  that  having  assumed  to  do  this,  it  was  not  done 
and  was  wilfully  neglected,  to  say  that  "  the  plaintiff  was  not 
obliged  to  resort  to  mendicancy."  He  was  bound  to  do  that 
which  he  undertook  to  do ;  and  if  the  charitable  means  at  his 
disposal  failed,  it  was  not  mendicancy  to  go  to  the  ordained 
public  supplies,  to  eke  out  his  lack.  The  charge  was  not,  that 
having  taken  the  boy,  that  was  the  duty  of  the  plaintiff  in  error 
rather  than  that  health  be  injured,  and  that  he  could  not  do 
his  duty  but  thereby ;  the  charge  applied  to  the  facts  of  the 
case,  and  took  them  all  in  its  grasp,  and  held  out  the  idea,  not 
only  of  taking  the  care  and  custody,  but  of  holding  on  to  it, 
rather  than  when  there  came  inability  to  do  it  well,  gi^^ng  it 
up  to  the  public  authorities,  or  getting  from  them  aid  to  do  it. 
6.  It  is  also  made  a  point  that  it  does  not  appear  in  the  case, 
that  the  plaintiff  in  error  knew  of  tlie  fact  that  the  lad  was 
suffering  for  lack  of  food  enough  and  proper.  True,  no  wit- 
ness testifies  directly  to  that  knowledge.  But  the  jury  were 
charged,  that  the  indictment  averred  that  the  conduct  of  the 
plaintiff  in  cfrror  was  wilful ;  and  that  by  that  term  was  meant 
knowingly  and  intentionally  to  cause  the  result ;  and  that  the 
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intent  must  bo  proved  to  their  satisfaction.  We  most  assume 
that  the  jury  obeyed  the  law  as  thus  laid  down,  and  did  find 
that  the  plaintiff  in  error  kept  on  in  his  oonrse  of  conduct  to- 
ward this  child,  conscious  that  a  continuance  of  it  would 
endanger  life  or  injure  health.  And  we  cannot  say  that  there 
was  no  testimony  to  that  end. 

7.  On  the  trial,  the  people  offered  in  evidence,  pictures  taken 
by  the  photographic  process.  One  picture  was  claimed  to  be 
that  of  the  boy  Louis,  before  he  went  into  the  care  of  the 
plaintiff  in  error.  Others  were  of  him  about  two  wed^  after 
he  had  been  taken  from  the  custody  of  the  plaintiff  in  error 
and  to  St.  Luke's  Hospital.  They  were  offered  to  show  the 
bodily  appearance  of  the  child  at  the  several  times  of  taking 
the  pictures.  The  first  one  was  proven  to  be  a  correct  likeness 
of  him,  a  perfect  picture  of  him  when  he  came  to  this  country. 
The  photc^raphic  operator  who  took  the  others,  testified  that 
he  was  a  photographer,  doing  that  business  in  New  York  city ; 
that  he  took  them  about  the  sixth  of  January,  which  was 
about  two  weeks  after  Louis  was  taken  to  the  hospital ;  that 
they  were  exactly  correct  likenesses  of  Louis,  as  he  appeared 
at  the  time  of  taking  them.  The  house  physician  at  the  ho&- 
pitaly  testified  that  tlie  last  taken  pictures  represented  the  child 
as  he  appeared  at  the  hospital,  only  that  from  the  position  in 
which  the  pictures  were  taken,  they  did  not  show  the  emacia- 
tion as  great  as  it  really  existed.  Another  medical  witness, 
who  saw  and  examined  the  child  a  while  after  the  last  pictures 
were  taken,  testified  that  they  were  about  correct.  Another 
such  witness  testified  that  they  were  correct.  It  was  also  in 
evidence  that  tlie  boy  improved  in  condition  after  he  was 
taken  into  the  hospital,  so  that  the  fair  inference  is,  that  if  the 
pictures  were  a  correct  likeness  of  him  when  taken,  they  did 
not  show  a  worse  appearance  of  him  than  it  was  when  he  left 
the  house  of  the  plaintiff  in  error. 

The  plaintiff  in  error  objected  to  the  reception  of  these  pic- 
tures in  evidence.  The  objection  made  was  general,  and  did 
not  state  the  grounds  upon  which  it  rested.  We  must  assume 
that  the  ground  was  either  general,  tliat  photographic  pictures 
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may  never  be  properly  received  in  evidence,  or  special,  that 
these  pictures  were  not,  for  some  reason  peculiar  to  them,  com- 
petent evidence.  As  to  the  latter,  as  we  have  seen,  there  was 
evidence  that  they  brought  into  court  a  faithful  likeness  of  the 
boy  as  he  appeared  when  they  were  taken ;  and  that  though 
they  were  taken  at  a  lapse  of  days  after  he  left  the  custody  of 
the  plaintiff  in  error,  he  had  in  that  lapse  bettered  in  physical 
condition,  so  that  his  appearance  th^i  was  more  favorable  to 
the  plaintiff  in  error,  than  it  was  on  the  day  on  which  he  was 
taken  to  the  hospital.  Kor  were  they  offered  for  other  purpose 
than  to  show  the  appearance  of  the  subject,  as  it  was  presented 
to  one  looking  upon  him  ;  in  other  phrase,  to  show  a  physical 
fact,  that  the  eye  of  any  human  being,  looking  upon  the  boy, 
could  have  taken  in.  Bo  far  as  the  circumstances  of  the  taking 
of  these  pictures,  and  the  purpose  of  them  in  evidence  were 
concerned,  in  our  judgment  they  were  properly  received,  if 
copies  of  objects  taken  by  that  process  are  ever  competent  in 
evidence.  And  we  are  now  to  consider  whether  they  are,  under 
a  proper  state  of  facts,  and  for  a  proper  purpose,  competent 
evidence.  We  know  not  of  a  rule,  applicable  to  all 
cases,  ever  having  been  declared,  that  they  are  not  competent. 
Nor  do  we  see,  in  the  nature  of  things^  a  reason  for  a  rule  that 
they  are  never  competent.  We  do  not  fail  to  notice,  and  we 
may  notice  judicially,  that  all  civilized  commnnities  rely  upon 
photographic  pictures  for  taking  and  presenting  resemblances 
of  persons  and  animals,  of  scen^ery  and  all  natural  objects,  of 
buildings  and  other  artificial  objects.  It  is  of  frequent  occur- 
rence, that  fugitives  from  justice  are  arrested  on  the  identifica- 
tion given  by  them.  "  The  Rogues'  Gallery  "  is  the  practical 
judgment  of  the  executive  officers  of  the  law  on  their  efficiency 
and  accuracy.  They  are  signs  of  the  things  taken.  A  portrait 
or  a  miniature  taken  by  a  skilled  artist,  and  proven  to  be  an 
accurate  likeness,  would  be  received  on  a  question  of  the  iden- 
tity or  the  appearance  of  a  person  not  producible  in  court. 
Photographic  pictures  do  not  differ  in  kind  of  proof  from  the 
pictures  of  a  painter.  They  are  the  product  of  natural  laws 
and  a  scientific  process.  It  is  true  that  in  the  hands  of  a  bungler, 
who  is  not  apt  in  the  use  of  the  process,  the  result  may  not  be 
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Bfttisfactorj.  Somewhat  depends  for  exact  likeness  npon  the 
nice  adjustment  of  machinery,  npon  atmospheric  conditions, 
npon  the  position  of  the  subject,  the  intensity  of  the  light,  the 
length  of  the  sitting.  It  is  the  skill  of  the  operator  that  takes 
care  of  these,  as  it  is  the  skill  of  the  artist  that  makes  correct 
drawing  of  features,  and  nice  mingling  of  tints,  for  the  portrait. 
Most  of  evidence  is  but  the  signs  of  things.  Spoken  words  and 
written  words  are  symbols.  Once  a  deaf  mute,  bom  so,  was 
presumed  in  law  an  idiot  (1  Hale,  34) ;  but  later  days  look  upon 
him  as  not  incompetent  to  be  a  witness,  if  he  in  fact  have  un- 
derstanding and  knows  the  nature  of  an  oatli.  {Rvston^a  Casey 
1  Leach,  Cr.  Gas.,  408.)  He  is  now  taught  to  give  ideas  to  his 
fellow  men  by  signs,  and  his  deprivation  of  some  of  the  com- 
mon faculties  of  humanity  does  not  exclude  him  from  the  wit- 
ness-box. The  signs  he  makes  must  be  translated  by  an  inter- 
preter skilled  and  sworn.  So  the  signs  of  the  portrait  and  the 
photograph,  if  authenticated  by  other  testimony,  may  give  truth- 
ful representations.  "When  shown  by  such  testimony  to  be  cor- 
rect resemblances  of  a  person,  we  see  not  why  they  may  not  be 
shown  to  the  triers  of  the  facts,  not  as  conclusive,  but  as  aids  in 
determining  the  matter  in  issue,  still  being  open,  like  other 
proofs  of  identity  or  similar  matter,  to  rebuttal  or  doubt.  A 
witness  who  speaks  to  personal  appearance  or  identity,  tells  in 
more  or  less  detail  the  minutia  thereof  as  taken  in  by  his  eye. 
Wliat  he  says  is  a  description  thereof,  by  one  mode  of  signs,  by 
words  orally  uttered.  If  his  testimony  be  written  instead  of 
spoken,  and  is  offered  as  a  deposition,  it  is  a  description  in  an- 
other mode  of  signs,  by  words  written  ;  and  the  value  of  that 
mode,  the  deposition,  depends  upon  the  accuracy  with  which  his 
words  uttered  are  put  ilito  words  written.  Now  if  he  has  be- 
fore him  a  portrait  or  a  photograph  of  the  person,  and  it  shows 
to  him  a  correct  copy  of  that  person,  if  it  produce  to  his  view 
a  correct  -description,  which  he  testifies  is  a  likeness,  why  may 
not  that  be  given  to  the  jury,  as  a  description  of  the  person  by 
the  witness  in  another  mode  of  signs  ?  The  portrait  and  the 
photograph  may  err,  and  so  may  the  witness.  That  is  an  in- 
firmity to  which  all  human  testimony  is  lamentably  liable.  But 
when  care  is  taken  to  first  verify  that  the  process  by  which  the 


1881.]  Cowley  v.  People  op  the  State  op  New  York.      479 

Opixiion  of  the  Court,  per  Foloeb,  Ch.  J. 

photograph  was  taken  was  conducted  with  skill  and  under  fa- 
vorable circumstances,  and  that  theresult  has  been  a  fair  resem- 
blance of  the  object,  the  picture  produced  maj,  in  many  of  the 
issues  for  a  jury,  be  an  aid  to  determination.  Nor  are  tiie  cases 
adverse  to  these  views.  In  Cozzena  v.  Higgina  (1  Abb.  Ct. 
App.  Dec.  453 ;  S.  G.  (3  Keyes,  206),  this  court  held  a  pho- 
tograph competent  to  show  the  condition  of  a  cellar  floor, 
caused  by  the  acts  of  one  digging  down  on  premises  adjoining. 
In  UdderzooKa  Caae  (76  Penn.  St.,  340)  one  was  held  compe- 
tent to  show  the  appearance  of  a  man  on  a  question  of  identity, 
and  on  the  further  question  of  the  identity  of  a  mangled  dead 
body  as  that  of  the  man.  In  Rvlcff  v.  Ths  PeopU  (45  N.  Y. 
213),  this  kind  of  picture  was  held  competent  on  the  question 
of  identity  of  persons.  In  Ma/rcy  v.  Ba/mea  (16  Gray,  162), 
photographic  copies,  on  an  enlarged  scale,  of  writings  conceded 
to  be  genuine,  and  of  writings  disputed,  were  held  competent 
for  submission  to  the  jury  with  the  writings  themselves,  on  a 
question  of  genuineness  of  handwriting.  In  Uynea  v.  Mo- 
JDermott  (22  Al.  Law  Jour.,  368  *  )  ;  this  .court,  in  a  question 
of  expert  evidence  by  comparison  of  handwritings,  held  it  in- 
competent to  compare  a  photographic  copy  of  a  writing  not 
produced  in  court,  with  a  genuine  writing  before  the  court, 
the  more  so  as  the  accurate  resemblance  of  the  photographic 
copy  was  not  well  enough  shown. 

In  our  judgment,  the  learned  recorder  did  not  err  in  taking 
the  photographs  into  the  evidence. 

These  views  take  in  the  questions  made  on  the  printed  points, 
and  the  oral  argument  presented  in  this  court.  Some  refer- 
ence is  made  in  the  printed  brief  to  the  questions  raised  at 
General  Term.  It  is  not  understood  that  any  of  them  are  re- 
newed in  this  court,  save  what  were  formally  presented  to  us 
at  length. 

We  find  no  error  of  law  calling  for  a  reversal,  and  the  judg- 
ment should  be  affirmed. 

All  concur,  except  Milleb,  J.,  absent  at  argument. 

Judgment  affirmed. 

*ttN.  Y.  41. 
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John  E.  Parsons  for  respondents.  Statements  of  the  treas- 
urer were  not  strictly  admissible  to  prove  that  the  company 
had  collected  and  used  the  proceeds  of  the  coal.  {Alexander 
V.  Brown^  6  Hun,  645.)  Proof  of  what  the  president  said  in 
reference  to  the  matter  was  not  competent.  {CubUmt  v.  TUu%- 
viUe  Gas  Co,y  63  Penn.  St.  881 ;  B.  R.  Co.  v.  Decker^  82  id. 
119.)  Corporations,  like  natural  persons,  are  only  bound  by 
such  acts  and  contracts  of  their  agents  as  are  done  and  made 
within  the  scope  of  their  authority.  {Chicago^  eto.y  v.  JameSy 
22  Wis.  194.)  The  powers  of  a  corporation  must  be  deter- 
mined by  construing  the  language  of  its  charter  neither  strictly 
nor  liberally^  but  according  to  the  fair  and  natural  import  of 
it,  with  reference  to  the  purposes  and  •  objects  of  the  corpora- 
tion. {The  Toll  Bridge  Co.  v.  The  //.  cfe  R.  H.  B.  B.  Co., 
17  Conn.  454 ;  Downing  v.  Int.  Washington  B.  B.  Co.^  40  N- 
H.  230.)  The  execution  of  its  powers  must  be  by  the  direct- 
ors, expressed  by  resolution  or  agreement ;  and  no  majority, 
however  large,  has  a  right  to  divert  the  funds  to  any  purpose 
not  consistent  with,  and  growing  out  of  its  original  funda- 
mental joint  intention.  {Keaai  v.  Johnson^  1  Stockt.  401.) 
A  corporation  is  restricted,  both  to  the  thing  allowed  by  the 
legislature  to  be  done,  and  the  mode  prescribed  for  its  exercise. 
{The  Farmer^  Loan  amd  T.  Co.  v.  Carroll^  5  Barb.  613,  649.) 
It  has  no  power  except  what  is  given  by  its  incorporating  act, 
either  expressly  or  as  incident  to  its  existence.  {Beaily  v. 
Knowler^  4  Peters,  152 ;  Brady  v.  The  Mayor^  etc.j  20  N.  T. 
312;  Jackson  v.  Brown^  5  Wend.  590.)  Whoever  contracts 
with  a  corporation,  through  its  agent,  must  inquire  into  his 
authority,  and  a  corporation  is  bound  only  where  its  agents 
keep  within  the  limit  of  their  authority.  {SiUiman  v.  Frede- 
richshurg  B.  B.j  27  Gratt.  [Va.  Ct.  of  App.]  120 ;  Custar  v. 
TitusviUe  Gas  Co.^  63  Penn.  St.  381 ;  Huntington^  etc.,  B.  B. 
Co.  V.  Decker^  82  id.  119 ;  Westervdt  v.  Badde,  N.  Y.  Com. 
Pleas,  Oct.,  1877.)  The  authority  must  be  proved,  either  ex- 
pressly or  impliedly,  from  his  conduct  as  sanctioned  by  his 
principal.  {Thurman  v.  Wells j  Fargo  <&  Co.,  18  Barb.  500, 
519 ;  Dougherty  v.  Hwnter,  54  Penn.  880 ;  Martin  v.  Faros- 
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worth,  49  N.  T.  555 ;  Banks  v.  Aymar,  3  Hill,  262.)  The 
party  claiming  under  the  contract  must  show  it  to  be  within 
the  powers  of  the  officer  alleged  to  have  made -it.  (JFarmeri 
Bh,  Buck  Co.,  V.  McKee^  2  Penn.  St.  318 ;  Blue  v.  Beao" 
Biver  Co.,  20  Cal.  602.)  The  contracting  party  is  bound  to 
take  notice  whether  the  agent  is  departing  from  the  usage  of 
trade.  {Eastern  v.  Clark,  36  N.  T.  225-232.)  Even  a  sub- 
sequent ratification  by  the  directors  of  similar  transactions  will 
not  lender  other  contracts  valid.  {McChiUough  v.  Morse,  6 
Den.  567 ;  D%Aois  v..  N.  Y.  c6  H.  R.  R.  Co.,  1 N.  Y.  Legal 
Observer,  362.)  The  claimant  must  show  not  only  that  the 
agent  had  authority  to  bind,  but  that  the  company  had  the 
faculty  to  become  bound.  {Ha/rd/wood  v.  Homes,  9  Ala.  [N. 
S.]  659.)  In  order  to  a  ratification,  the  principal  must  have 
knowledge  of  what  the  agent  had  done,  and  must  unequivo- 
cally manifest  an  intent  to  ratify  it.  {Kvber  v.  Salshwry,  33 
N.  Y.  648.) 

Eabl,  J.  This  action  was  commenced  by  the  plaintiffs  who 
claimed  to  be  creditors  of  the  New  York  Mutual  Coal  Com- 
pany, a  corporation  formed  under  the  laws  of  this  State, 
against  the  defendants,  trustees  of  the  corporation,  to  enforce 
their  liability  to  them,  as  such  creditors,  for  omitting  to  pub- 
lish and  file  the  annual  report  required  by  section  12  of  chap- 
ter 40  of  the  Laws  of  1848,  the  act  for  the  formation  of  man- 
ufacturing and  mining  companies. 

The  defendants  defended  the  action  on  the  ground  that  the 
plaintiffs  had  no  claim  against  the  corporation  and  whether 
there  was  proof  sufficient  to  show  that  they  did  have  is  the  only 
question  which  it  is  deemed  important  now  to  consider. 

It  was  stated  in  the  certificate  of  incorporation  of  the  coal 
company  that  it  was  formed  "  for  the  purpose  of  working  coal 
mines  and  the  mining  for  coal  in  the  mines  situated  on  the  De 
Long  Tract,  so  called,  in  the  township  of  Blythe,  Schuylkill 
county,  State  of  Pennsylvania,  which  shall  be  held  by  said 
company  imder  leases,  and  the  transporting  to  market  and 
vending  of  said  coal " ;  and  iu  ^  prospectus  issued  by  the  comr 


484  Alexander  et  al.  v.  Gauldwell  et  al.  [Jan., 

Opinion  of  tbe  Court,  per  Eabl,  J. 

pany,  the  purposes  and  mutual  character  of  tlie  company  were 
more  fully  disclosed.  The  coal  was  to  be  mined  at  the  places 
indicated  in  the  certificate  of  incorporation  and  transported 
and  delivered  to  stockholders  at  actual  cost,  each  stockholder 
being  entitled  annually  to  one  ton  of  coal  for  every  share  of 
stock  held  by  him,  the  shares  being  at  the  par  value  of  ten 
dollars  each ;  and  if  more  coal  should  be  mined  than  was 
needed  on  this  plan  to  supply  the  stockholders,  the  balance 
was  to  be  sold  at  market  rates  and  the  profits  divided  among . 
the  stockholders. 

It  was  no  part  of  the  business*  of  the  corporation  to  purchase 
coal  in  the  market  and  sell  it  to  its  stockholders  or  to  others,  or 
to  sell  coal  to  others  except  in  the  case  of  surplus  not  needed 
to  supply  its  stockholders. 

The  coal  company  was  organized  in  the  latter  part  of  the 
year  1865,  and  in  the  spring  or  summer  of  1866  it  com- 
menced its  mining  operations  in  Pennsylvania  on  a  small  scale, 
and  it  brought,  so  far  as  the  case  discloses,  but  one  boat  load 
of  coal  to  New  York,  and  that  was  distributed  to  its  stock- 
holders. It  had  a  president,  Mr.  Browne ;  a  treasurer,  Mr. 
Ball ;  a  secretary,  Mr.  Neal,  and  a  general  agent,  Mr.  Carpen- 
ter. The  powers  and  duties  of  these  officers,  so  far  as  appears, 
were  not  defined  by  by-laws  or  resolutions  of  the  board  of  di- 
rectors. Their  powers,  so  far  as  we  know,  were  such  only  as 
may  be  inferred  from  the  names  of  their  ofiices.  The  business 
of  the  company,  so  far  as  it  did  any,  was,  in  the  main,  managed 
by  them.  The  company  had  an  oflSce  in  the  city  of  New 
York  where  the  secretary  and  treasurer,  who  were  not  direct- 
ors, were  generally  present,  and  the  president  and  directors 
were  also  occasionally  there. 

On  the  30th  day  of  June,  1866,  Ball,  the  treasurer,  addressed  a 
letter  under  the  heading  "  New  York  Mutual  Coal  Co.  "  to  the 
plaintiffs,  who  were  retail  coal  dealers  in  the  city  of  New  York, 
in  which  he  said :  "  We  wish  to  make  an  arrangement  with 
you  to  furnish  us  coal  at  as  low  price  as  possible,  delivered  to 
any  part  of  the  city  we  may  direct,  you  collecting  the  bills  in 
the  name  of  our  company,  and  we  paying  you  the  difference 
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due  each  month ;  also  to  deliver  all  coal  from  our  mine  as  it 
arrives,  and  any  balance  left  over  to  store  in  your  yard,  or  in 
other  words,  your  firm  to  act  as  delivery  agents  for  our  com- 
pany." This  letter  the  plainti&  answered  on  the  2d  day  of 
July  assenting,  substantially,  to  the  proposed  arrangement. 

Under  this  arrangement,  upon  orders  issued  by  Neal  and  by 
Ball  from  the  office  of  the  company,  the  plaintiflFs,  between  July 
4th  and  August  10th,  1866,  delivered  coal  to  divers  persons  to 
the  value  of  nearly  $1,000,  and  this  action  is  brought  to  recover 
the  balance  due  them  for  this  coal. 

It  does  not  appear  that  this  coal  was  delivered  to  stock- 
holders of  the  company  or  upon  any  contracts  made  by  the  com- 
pany, and  it  does  not  appear  what  connection,  if  any,  it  had 
with  the  business  of  the  company.  It  does  not  appear  that  these 
transactions  were  known  to  any  director  of  the  company,  or 
that  they  appeared  upon  any  books  of  the  company,  and  it  af- 
firmatively appears  that  they  were  not  authorized  by  resolution 
of  the  board  of  directors  and  that  they  were  entirely  unknown 
to  a  majority  of  the  directors. 

We  have  not  here  the  question  which  would  have  to  be  con- 
sidered if  these  transactions,  outside  of  the  legitimate  business 
of  the  corporation,  had  been  actually  authorized  by  the  board 
of  directors.  But  we  have  the  question  whether  the  company 
was  bound  for  this  debt  thus  created  by  its  secretary  and  treas- 
urer assuming  to  act  for  it.     We  are  of  opinion  that  it  was  not. 

Every  one  knows  that  corporations  are  artificial  creations  ex- 
isting by  virtue  of  law,  and  organized  for  purposes  defined  in 
their  charters ;  and  he  who  deals  with  one  of  them  is  chargeable 
with  notice  of  the  purpose  for  which  it  was  formed ;  and  when 
he  deals  with  agents  or  officers  of  one  of  them,  he  is  bound  to 
know  their  powers  and  the  extent  of  their  authority.  Corpo- 
rations, like  natural  persons,  are  bound  only  by  the  acts  and 
contracts  of  their  agents  done  and  made  within  the  scope  of 
their  authority  (Angell  &  Ames  on  Corp.  288,  301.) 

Here  the  plaintiflEs  were  chargeable  with  knowledge  that 
this  corporation  was  organized  for  the  purpose  of  mining  coal 
and  bringing  it  to  New  York  for  its  stockholders  or  for  sale. 
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They  were  chargeable  with  notice  tliat  it  was  no  part  of  the 
legitimate  business  of  the  corporation  to  go  into  market  and 
buy  coal  for  sale  again  to  others.  And  it  was  not,  upon  any 
facts  here  appearing,  within  the  scope  of  any  apparent  author- 
Ity  conferred  upon  the  secretary  and  treasurer  to  purchase  this 
coal  of  the  plaintiffs.  It  can  never  be  presumed  that  an  agent 
of  a  corporation  had  authority  to  transact  business  which  the 
corporation  itself  was  not,  by  its  charter,  authorized  to  engage  in. 

And  this  purchase  of  coal  was  not  ratified  by  the  company. 
It  does  not  appear  that  this  business  was  so  carried  on  at  the 
ofSce  of  the  company  that  any  of  its  directors  would  have 
knowledge  of  it ;  nor  does  it  appear  that  it  was  entered  in  the 
books  of  the  company  where  they  would  receive  notice  of  it. 
There  was  some  evidence^  by  no  means  satisfactory,  that  the 
president  of  the  corporation,  now  dead,  had  some  knowledge 
of  these  transactions ;  but,  even  if  he  did  have,  it  could  make 
no  diff^ence,  as  he  had  no  more  power  than  the  secretary  or 
treasurer  to  bind  the  company  in  this  illegitimate  business. 

We  have  not  here  the  question  we  would  have  to  consider  if 
the  corporation  had  actually  had  the  benefit  of  this  coal,  by  the 
receipt  into  its  treasury  of  the  proceeds  thereof,  because  there 
was  no  competent  evidence  of  such  receipt.  It  is  true  that  evi- 
dence was  given,  against  the  objection  of  the  defendants,  that 
the  treasurer  had  admitted  at  some  time,  that  he  had  received 
payment  for  the  coal  delivered  by  the  plaintiffs,  and  had  used 
it  in  the  business  of  the  company.  But  such  admissions  do  not 
appear  to  have  been  made  as  part  of  any  res  ffestoB^  and  they 
were  not  competent  against  the  company  and  did  not  prove  the 
fact  of  receipt  by  it.  The  fact,  if  important,  should  have  been 
proved  by  calling  the  treasurer  as  a  witness,  or  by  the  books  of 
the  company,  or  in  some  other  legitimate  way.  He  Vas  un- 
authorized to  buy  the  coal,  and  he  certainly  could  not  bind  the 
^  company  by  afterward  admitting  that  he  had  received  and  dis- 
bursed for  the  company  the  proceeds  thereof.  {JSoper  v.  Buf- 
falo cfe  Rochester  Railroad  Connpany^  19  Barb.  310 ;  Niagara 
Falls  Susp.  Bridge  Company  v.  Bookman,  66  N.  T.  261 ; 
Salem  Bank  Y.  Oloucester  Ba/nk^  17  Mass.  1-29;  Allegheny 
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County  Worhhouae  (md  Ii%^yriaite  Asylum  y.'  Mocre^  in  the 
Supreme  Court  of  PennBylvania,  October  25,  1880.) 

We  are  therefore  of  opinion  that  the  plaintiffs  did  not  estab- 
lish any  debt  against  the  corporation,  and  hence  that  this  re- 
covery cannot  be  upheld. 

The  judgjhent  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Foloeb,  Ch.  J.,  and  Andrews,  J.,  not 
voting,  and  Milleb,  J.,  absent  from  argument. 

Judgment  reversed. 


WiLUAK  BuTLEB  DuNGAN  et  al.,  Appellants,  v.  Mabgabet 
W.  Bbennan,  as  executrix,  etc,  Bespondent. 

Personal  property  Bpeclfically  pledged  for  a  particular  loan  cannot,  in  the 
absence  of  a  special  agreement,  be  held  by  the  pledgee  for  any  other 
adyance. 

Nor  can  it  be  so  held  althoogh  the  pledgees  are  bankers;  the  general  lien 
which  bankers  hold  on  property  deposited  with  them  for  a  balance  dae 
on  general  account  cannot  be  invoked. 

Plfdntiffs,  who  were  bankers,  loaned  to  B.  Bros.  &  H.  $10,000,  upon  the  specific 
pledge  of  a  quantity  of  whisky ;  this  loan  was  paid  in  full.  Prior  and 
subsequent  to  this  loan  plaintiffs  made  other  advances  to  said  firm  to  a 
large  amount.  The  whisky  was  levied  on  by  R,  defendant's  testator  then 
sherifF,  under  attachments,  against  M.  On  the  trial  of  an  action  to  recover 
possession  of  the  whisky,  defendants  offered  to  prove  admissions  of  one 
of  the  firm  of  B.  Bros,  ft  H.,  to  the  effect  that  the  whisky  was  the  prop- 
erty of  M. ;  this  evidence  was  excluded.  HM,  error,  that  plaintiffs  had 
no  lien  or  claim  upon  the  property,  but  B.  Bros.  &  H.  were  entitled 
thereto,  and  the  admissions  were  competent  as  against  them. 

Also,  Tidd,  that  as  plaintiff  had  no  right  of  possession  at  the  time  of  the 
levy,  a  denial  of  a  motion  to  dismiss  the  complaint  was  error. 

(Argued  I>ecember  20,  1880 ;  decided  January  18,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  made  Februarjr  3,  1879,  reversing  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict,  and  granting  a  new  trial. 

This    action  was  brought  to  recover   possession  of   three 
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hnndred  barrels  of  whisky  alleged  to  have  been  wrongfully 
taken  and  detained  by  the  original  defendant,  Matthew  T. 
Brennan,  then  sheriff  of  the  city  and  county  of  New  York.  He 
having  died  during  the  progress  of  the  action,  the  present  de- 
fendant, his  executrix,  was  substituted. 

The  answer  alleged  that  the  property  in  question  was  owned 
by  T.  J.  McGibbon,  and  justified  the  taking  under  and  by  vir- 
tue of  attachments  issued  in  actions  against  said  McGibbon. 

The  evidence  tended  to  show  that  plaintiffs,  \^ho  composed 
a  banking  fi^rm  in  the  city  of  New  York,  loaned  to  Boyd 
Brothers  &  Hobson  $10,000  on  pledge  of  the  bill  of  lading 
of  said  whisky,  then  en  route  for  New  York ;  on  arrival 
the  whisky  was  stored  and  the  warehouse  receipts  delivered 
to  plaintiffs.  Plaintife'  evidence  was  to  the  effect  that  the 
whisky  was  bought  of  and  shipped  to  them  by  said  T.  J. 
McGibbon.  It  appeared  that  it  was  levied  on  by  defendant's 
testator  on  Febniary  23d,  1871,  under  attachments  against  and 
as  the  property  of  McGibbon.  The  said  loan  was  paid  in  full 
March  9,  1871.  It  did  not  appear  that  there  was  any  agree- 
ment that  plaintiffs  should  hold  the  whisky  for  general  advances 
or  for  any  other  loan.  It  did  appear  that  both  prior  and 
subsequent  to  the  loan  so  secured  they  advanced  large  sums 
to  said  Boyd  Brothers  &  Hobson,  sometimes  on  specific 
securities  and  sometimes  on  general  account,  and  that  said 
firm  were  indebted  to  them  to  more  than  the  value  of  the 
whisky.  Upon  the  trial  defendant  offered  to  prove  the 
admissions  of  Boyd  to  the  effect  that  the  whisky  belonged  to 
McGibbon;  this  was  objected  to  and  excluded,  to  which 
defendant's  counsel  duly  excepted.  At  the  close  of  the 
testimony  defendant's  counsel  moved  for  a  dismissal  of  the 
complaint  on  the  ground  that  plaintiffs  had  shown  no  title  to 
the  property  and  had  not  made  out  a  cause  of  action,  which  mo- 
tion was  denied  and  said  counsel  duly  excepted. 

W.  W,  Macfarland  for  appellants.  Admissions  made 
under  circumstances  to  render  them  technically  evidence  con- 
stitute evidence  of  the  weakest  character.     {Garrison  v.  Akin, 
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2  Barb.  25 ;  JBaU  v.  Zoomisy  29  N.  Y.  416 ;  Toudey  v.  Barry ^ 
16  id.  497 ;  Paige  v.  Gagwin,  7  HiU,  361 ;  WiyuraU  v.  Pa/r- 
melee^  1  N.  Y.  519 ;  WhitaJcer  v.  Brown^  8  Wend.  490 ;  Jones 
V.  East  Society^  etc.,  21  Barb.  161 ;  Sohenck  v.  WameVj  37  id. 
258.)  The  declarationB  of  a  person,  who  is  in  a  sitnation  to  be 
called  as  a  witness,  can  never  be  given  in  evidence.  {Bristol 
V.  I>annj  12  Wend.  142.) 

A.  J.  Vanderpoei  for  respondent.  The  court  erred  in  ex- 
cluding the  declaration  of  Mr.  Boyd,  touching  Megibben's 
ownership  of  the  whisky  in  question.  {Stief  v.  jffarty  1  N. 
Y.  20 ;  Parish  v.  Wheeler,  22  id.  494,  511 ;  1  Greenl.  on  Ev., 
§§  171, 172 ;  Adams  v.  Damdson,  10  N.  Y.  312 ;  Cook  v.  Holt, 
48  id.  275 ;  MiUmer  v.  Lucas,  3  Hun,  496 ;  Ca/rtwright  v. 
Wilimvding,  34  N.  Y.  521 ;  3  K.  S.  [6th  ed.]  625,  part  3, 
chap.  0,  title  5,  art.  2,  §  20 ;  Old  Code,  §§  231,  232,  463 ; 
Thayer  v.  WiOet,  9  Abb.  325,  330 ;  McKay  v.  Ha/rrower,  27 
Barb.  463,  469 ;  Wa^rd  v.  Wa/rd,  37  Mich.  253 ;  MUes  v. 
Walker,  3  Mo.  App.  96.)  To  authorize  the  plaintifiEs  to  hold 
this  whisky  for  advances  other  than  the  $10,000,  a  special  agree- 
ment to  that  effect  must  be  shown.  ( WUmerding  v.  Hart, 
Hill  &  D.  Supp.  305 ;  Robinson  v.  Frost,  14  Barb.  536 ; 
2  Bouvier's  Law  Dictionary  [4th  ed.],  p.  339,  Pledge, 
Pawn  ;  Story  on  Bailments,  chap.  5,  §§  304,  310, 348  ;  2  Kent's 
Com.  584  [orig.  ed.],  775  f4th  ed.] ;  Jarvis  \.  Rogers,  15 
Mass.  389 ;  Jamsf?  Appeal,  89  Penn.  54 ;  Story  on  Agency, 
§§  380,  381 ;  Grant  on  Banking  [Law  Library  Series],  168 ; 
Lucas  V.  Darrien,  1  J.  B.  Monr,  29 ;  Thompson  v.  Dormny, 
14  M.  ife  W.  403 ;  Yamd&rzee  v.  WiUis,  3  Bro.  Ch.  C.  21 ;  Ex 
parte  Vere,  4  Drac.  etc.,  321 ;  JVeponsent  Bank  v.  Ldand,  5 
Mete.  259 ;  3  Pars,  on  Cont  262  [orig.  ed.] ;  Addison  on 
Contracts,  §  831 ;  Brandao  v.  BameU,  3  0.  B.  530  [54  E.  C. 
L.K.];  12  C.  &  F.  787;  Wylde v .  Radford,  3  L.  J.  Ch.  51; 
In  re  Meadows,  28  id.  891 ;  Gilliat  v.  Lynch,  2  Leigh,  509 ; 
Bank  of  Metropolis  v.  iT.  E.  Bank,  1  How.  [TJ.  S.]  234  ;  Jar- 
vis  V.  Rogers,  15  Mass.  389 ;  Green  v.  Fa/rmer,  4  Burr.  2214 ; 
Russell  V.  Haddock,  8  111.  [3  Gilman]  238 ;  Bald/mn  et  al.  v. 
SiCKBLS  — Vou  XXXVIU.        62 
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Bradley,  69  111.  32.)  The  action  being  for  the  claim  and  delivery 
of  personal  property,  there  must  be  a  present  right  to  possessioa 
in  the  plaintifib  in  order  to  maintain  it.  {Eed/man  y.  Hendricks, 
1  Sandf.  32 ;  Ingrahcmh  v.  Hwnrnwnd,  1  Hill,  353 ;  Patron  et 
al.  V.  AdamSj  7  id.  126.)  In  order  to  constitute  a  pledge  at  all, 
it  is  necessary  that  the  pledgee  have  actual  or  constructiye  pos- 
session of  the  property  pledged.  {BroumeU  v.  BawkinSy  4 
Barb.  491,493;  Falles  v.  Moore,  24  Me.  [11  Shop.]  219.) 
The  defendant,  even  if  a  trespasser,  was  entitled  to  be  allowed' 
the  warehouse  charges  for  storage,  cooperage  and  other  inci- 
dental expenses  for  keeping  the  whisky  in  mitigation  of  dam- 
ages. (JPlevin  V.  HemhaR,  10  Bing.  24 ;  Cordy  v.  Fisher^ 
Taney,  121  [4th  Ct.  Md.].)  The  true  measure  of  damages  in 
cases  like  the  present  is  the  actual  loss  or  injury  sustained  by 
the  plaintiffs.  {Larnh  v.  Day,  8  Vt.  407 ;  Board  v.  JBamd,  8 
Dana  [Ky.],  489 ;  Pierce  v.  Benjamin,  14  Pick.  860 ;  Blake 
V.  Johnson,  1  N.  H.  91.) 

Per  Curiam.  The  question  whether  the  declarations  of 
Boyd  in  respect  to  the  ownership  of  the  whisky  were  admissi- 
ble depends  upon  the  fact  whether  the  plaintiffs  had  any 
claim  or  lien  upon  the  whisky  for  advances  made  by  them  for 
Boyd  Bros.  &  Hobson.  The  firm  had  loaned  from  the 
plaintiffs,  and  obtained  an  advance,  of  $10,000  on  thd  bills  of 
lading  for  the  whisky,  which  loan  was  afterward  paid  to  the 
plaintiffs,  with  interest,  as  plaintiffs'  account,  which  was  intro- 
duced in  evidence,  shows.  The  account  also  establishes  that 
the  money  was  received  on  this  very  loan  of  $10,000 ;  and  un- 
less the  plaintiffs  had  a  lien  for  the  unpaid  balance  of  their 
previous  account  against  Boyd  Bros.  &  Hobson,  the  title  of 
the  whisky  was  not  in  them  and  the  sheriff  was  justified  in 
seizing  the  same.  It  appears  that  the  plaintiffs  had  advanced 
large  amounts  to  Boyd  Bros.  &  Hobson,  for  which  they  held 
personal  property  as  security;  but  these  advances  were  not 
general  and  did  not  by  any  special  agreement  include  the 
whisky.  We  think  that  the  whisky  could  not  be  held  for  sub- 
sequent advances  unless  made  upon  this  security,  and  of  this 


18S1.]  Duncan  et  al,  v,  Bbennak.  491 

Opinion  per  Curiam, 

there  is  no  evidence  whatever.  In  this  case  the  advance  was 
a  special  one  on  specific  personal  property ;  and  to  entitle  the 
plaintiffs  to  hold  the  whisky  for  any  advances  beyond  the 
$10,000,  a  special  agreement  should  be  proved  to  that  effect. 
(  WUmerdmg  v.  HaH^  Hill  &  Den.  [Supp.]  305 ;  Rdbmson  v. 
Frosty  14  Barb.  536.)  As  a  pledge  the  whisky  could  not  be 
held  for  any  more  than  the  debt,  unless  by  special  agreement. 
(Bouv.  Law  Diet. ;  2  Kent's  Com.  775.)  Nor  could  the  plaint- 
iffs hold  the  same  as  bankers  for  a  banker's  loan,  as  the  ad- 
vance was  made  upon  the  whisky  alone.  The  general  lien 
which  bankers  hold  upon  bills,  notes  and  other  securities  de- 
posited with  them  for  a  balance  due  on  general  account,  can- 
not, we  think,  exist  where  the  pledge  of  property  is  for  a 
specific  sum  and  not  a  general  pledge.  (Story  on  Agency, 
§§  380,  381 ;  Neponaet  Bank  v.  Ldand^  5  Mete.  259 ;  Grant 
on  Banking,  168;  3  Pars,  on  Cont.  262.)  The  plaintiffs, 
therefore,  had  no  right  to  the  property  as  a  pledgee  or  by 
virtue  of  a  lien  as  bankers ;  and  as  their  lien  had  been  paid  in 
full  before  the  action  was  brought,  the  firm  of  Boyd  Bros.  & 
Hobson  was  entitled  to  the  same,  and  the  declarations  of  Boyd 
were  competent  evidence,  and  the  court  erred  in  excluding  the 
same.  These  declarations  do  not  stand  in  the  attitude  of  thos^ 
of  an  assignor  made  after  an  assignment  has  been  made,  or  of 
a  mortgagor  made  before  assignment,  or  a  former  owner  of 
property,  or  of  a  chose  in  action,  but  rest  upon  the  principle 
that  the  real  owner  or  holder  of  property  is  bound  by  his  own 
acts  and  declarations. 

It  also  follows  that  from  the  fact  that  there  was  no  general 
lien,  and  that  the  specific  lien  had  been  discharged  by  paymeht 
of  the  loan,  there  was  no  right  of  possession  in  the  plaintiffs 
at  the  time  the  action  was  commenced ;  and  for  that  reason  the 
motion  to  dismiss  the  complaint  should  have  been  granted. 

Without  considering  some  other  questions  raised,  the  order 
of  the  General  Term  should  be  affirmed  and  judgment  absqlute 
ordered  for  the  defendant  upon  the  stipulation  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly* 
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Jo8EPHmE  S.  Douglas  et  al.,  Appellants,  v.  The  Kniokeb- 
BooKEB  Life  Insubanoe  Company,  Kespondent. 

On  October  1, 1868,  defendant  ifssued  an  endowment  policj  on  the  life  of  T. 
which  contained  a  condition  declaring  it  void  in  case  the  insured  nhoiild 
*'  travel  upon  the  seas/'  without  the  written  consent  of  the  company  pre- 
viously obtained.  •  Upon  the  back  of  the  policy  was  also  a  stipulation  to 
the  effect  that  if,  after  three  or  more  annual  premiums  had  been  paid, 
the  policy  should  cease  **  in  consequence  of  the  non-payment  of  premi- 
ums/' the  company  would,  upon  its  surrender,  issue  a  new  policy  for  the 
full  value  acquired  under  the  old  one.  The  annual  premiums  were  paid 
up  to,  and  including,  the  one  due  October  1,  1875.  In  September,  1875, 
T.,  without  obtaining  the  consent  of  the  company,  and  without  its  pre- 
vious knowledge  or  subsequent  assent,  went  to  Spain.  Plaintifis,  in 
August,  1877,  offered  to  surrender  the  policy  and  demanded  a  paid  up 
policy  for  eight-tenths  of  the  amount  of  its  amount,  which  was  refused. 
In  an  action  to  enforce  specific  performance  of  such  stipulation,  hdd,thBt 
the  policy  and  all  rights  under  it  were  forfeited  by  the  violation  of  aald 
condition;  and  that  even  if  a  court  of  equity  would,  in  any  case,  relieve 
against  such  a  forfeiture,  it  was  not  authorized  to  do  so  here  as  it  was 
not  incurred  by  accident,  ignorance,  mistake,  or  any  overpowering  neoee- 
sity. 

Also,  held,  that  the  stipulation  did  not  constitute  a  separate  and  inde- 
pendent contract,  but  was  to  be  taken  in  connection  with  the  provis- 
ion in  the  l>ody  of  the  policy,  all  constituting  but  one  contract. 

Also,  held,  that  the  premiums  paid  were  forfeited,  although  it  was  not  so 
expressly  provided  in  the  policy. 

In  reference  to  certain  other  conditions,  some  of  which  were  conditions 
subsequent,  it  was  expressly  stated  in  the  policy  that  in  case  of  their  vio- 
lation, the  premiums  should  be  forfeited.  Bdd,  that  the  alienee  of  this 
express  provision,  in  reference  to  the  condition  in  question,  did  not  jus- 
tify an  inference  that  such  a  forfeiture  was  not  intended. 

So,  also,  Tield,  that  the  fact  that  as  to  certain  other  conditions  it  was  ex- 
pressly stated  that  its  violation  would  work  a  forfeiture,  "without 
notice  "  did  not  raise  a  presumption  that  the  forfeiture  here  would  not 
follow  without  notice,  it  appearing  that  there  was  an  apparent  purpose 
for  the  insertion  of  the  express  stipulation. 

When  the  last  premium  was  paid  in  October,  1875,  defendant  gave  a  receipt, 
using  a  printed  blank  in  geneitil  use  by  the  company,  which  stated,  in 
substance,  that  the  policy  was  thereby  continued  in  force  for  one  year, 
subject  to  a  condition  forfeiting  it  in  case  any  obligation  given  for  pre- 
miums should  not  be  paid  when  due.  Held,  that  this  receipt  did  not 
have  the  effect  to  relieye  from  the  forfeiture  and  continue  the  policy  in 
force  for  the  year,  but  only  continued  it  so  far  as  depended  upon  the 
payment  of  prejaiums. 
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On  the  back  of  the  policy  was  printed  a  statement  that  permits  wonld  be 
granted  bj  the  company  "on  reasonable  terms"  for  persons  insured 
"  to  make  voyages  to  any  foreign  country."  Itwas  claimed  by  plaintiff 
that  a  forfeiture  of  the  policy  was  not  caused  by  a  failure  to  obtain  such 
a  permit  before  the  forbidden  travel,  but  that  the  trial  court  should 
have  ascertained  what  a  reasonable  charge  would  have  been  for  the  per- 
mit and  have  allowed  it  to  defendant.  Seld^  untenable ;  that  the  defend- 
ant could  not  only  make  a  reasonable  charge  for  a  permit,  but  could 
impose  other  conditions ;  and  the  terms  were  so  far  in  its  discretion  that 
unless  it  unreasonably  refused  a  permit  the  court  could  not  inter- 
fere ;  and  as  no  permit  was  asked  for,  and  the  company  was  thus  de- 
prived of  the  opportunity  to  fix  terms,  there  was  nothing  for  a  court  of 
equity  to  act  upon. 


(Argued  I>ecember  20, 1880;  decided  January  18, 1881.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  13,  1879,  affirming  a  judgment  in  favor  of  defendant, 
entered  npon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Keported  below,  13  J.  &  S.  313.) 

The  natnre  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

Hobert  Sewell  for  appellants.  The  actual  agreement  inter 
partes^  in  pursnanoe  of  which  the  appellants  were  to  become 
beneficiaries  under  the  policy  of  life  assurance,  issued  to  them 
by  the  respondent,  did  not  contemplate  a  contract  that  was  to 
be  at  the  outset  and  remain  throughout  its  career  an  entirety. 
( Union  Mutual  Life  v.  3Iowry^   96  TJ.  S.   547 ;   Warsley  v. 

Ward,  6  Term.  K.  710 ;  Mutual  Life  v.  MUleTy  39  Ind.  475 ; 
Jennings  v.  Chenango  Mutiud,  2  Denio,  75  ;  Patch  v.  Phomia 
Mutual,  44  Vt.  481 ;  Braunstei/n  v.  Aoddental,  2  Big.  610  ; 
Bliss  on  Life  Ins.,  §  58  ;  People  v.  Utioa  Ins.  Co,,  15  Johns. 
358;  Ins.  Co.  v.  OricOey,  100  U.  S.  115;  Hayy.  Star  Fire, 
77  N.  T.  240.)  Even  if  the  original  agreement  be  viewed  as 
an  entirety  from  the  date  of  its  making,  it  was  severable  on  a 
possibility,  and  it  actually  became  severed  when  the  contin- 
gency (on  which  such  severance  depended)  was  favorably  de- 
termined.    {Denbrow  et  al.   v.  McDonald,   5  Bosw.   130; 

Wvnne  et  al.  v.  McDonald^  89  N.  T.  233 ;  Story  on  Con- 
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tracts,  §  25,  d;  Badger  v.  Titcomby  15  Peck.  414;  Cooke 
V.  WhormiDoody  2  Saund.  337 ;  Bvdder  v.  Price^  1  II.  Blacks. 
550 ;  Johnson  v.  Johnson^  3  B.  &  P.  162 ;  2  Pars,  on  Cont. 
528 ;  Chanter  v.  Leese^  4  Mees.  &  Wels.  311 ;  Duke  of  St.  Albans 
V.  Shorey  1  II.  Blacks.  272 ;  Boone  v.  Eyrey  2  W.  Blacks. 
1312.)  To  avoid  the  policy,  for  any*  other  cause  than  the  non- 
payment of  annual  premium  and  to  make  such  avoidance  bind- 
ing on  the  beneficiaries,  it  was  incumbent  on  the  respondent  to 
give  them  notice  thereof,  within  a  reasonable  time  thereafter. 
(Ins.  Co.  V.  Eggleetony  96  TJ.  S.  572 ;  Fifty  Aaaodatea  v.  How- 
landy  5  Cush.  214;  JRmhner  v.  Knickerbocker  Lifey  4  Daly, 
515.)  Forfeitures  are  not  favored  in  unilateral  contracts. 
{Fraalich  v.  AHas  Lifey  47  Md.  406.)  The  construction  of  for- 
feiture is  sft/rictiasimi  juris.  {Hodman  v.  jEtna  Lifsy  32  N. 
T.  414;  CaHin  v.  Spring  field  Firey  1  Sumner,  441 ;  McAllis- 
ter V.  i\r.  F.  Muttudy  101  Mass.  855 ;  Kentucky  Mutual  v.  JenJcSy 
5  Ind.  103 ;  Knickerbocker  Life  v.  N&rtony  96  U.  S.  234, 
Thompson  v.  SU  Louis  Muticaly  52  Mo.  469;  Mutual 
Bcnefl  Life  v.  Bdbertsony  59  His.  123;  Home  Life  v. 
Piercey  75  id.  423 ;  Chicago  Life  v.  Wamery  80  id.  410 ; 
FowkesY.  M.  dk  L.  Life^  3  Best  &  S.  917 ;  DiLLAer  v.  Home 
Lifey  69  N.  T.  256.)  The  surrender  proffered  of  the  old  pol- 
icy was  the  duty  performed  in  time  by,  and  the  demand 
for  a  paid-up  policy  was  of  consequent  right  in  the  bene- 
ficiaries. {Dorr  V.  Phcmix  Mutiial  Lifcy  67  Me.  438 ;  Shaio  v. 
Bepublio  Life  Ins.  Cb.,  69  N.  T.  287 ;  Haynes  v.  Am.  Pop. 
Life  Ins.  Co.y  id.  435 ;  Hay  v.  Sta/r  Fi/rCy  77  id.  239 ;  Phomiso 
MuPucd  V,  Bakery  85  111.  414.)  The  original  inchoate 
rights  of  election  vested  then  in  the  beneficiaries,  by  virtue 
of  their  giving  the  first  notice,  and  so  determined  the 
policy  and  any  future  election  under  it  by  the  respondent. 
{Fly^n  V.  EquUabley  78  N.  Y.  568  ;  Story's  Eq.  Jur.,  §  823 ; 
QriffUh  V.  RdbinSy  8  Mad.  191 ;  Burke  y.  Rogersony  12  Jur.  [N. 
S.]  635 ;  S.  C,  14  L.  T.  [N.  S.]  780 ;  HayY.  Star  Fire,  77  N. 
T.  202.)  The  first  memorandum  was  a  continuing  policy  up 
to  the  first  day  of  October,  1876.  {^Viele  v.  Oermania  Ins. 
Co.y  26  Iowa,  9-74 ;  Frost  v.  Soff^atoga  Mutual^  5  Den.  154 ; 
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Viall  V.  Genesee  Mutual^  19  Barb.  440 ;  Shddon  v.  Atlantic, 
26  N.  Y.  460 ;  Canrpenter  v.  Providence  Wash,  Ins.  Oo,^  16 
Peters,  509 ;  Welch  v.  ^im4i  Life^  30  Iowa,  133 ;  Ca/rroU  v. 
Gha/rt&r  Oak,  40  Barb.  231 ;  1  Abbt.  Ct.  of  App.  Cas.  316 ; 
Mesereau  v.  Phcmix  Mutual,  66  N.  T.  278 ;  Globe  Mutual 
L.  V.  Wdff,  96  U.  S.  329 ;  Wing  v.  Hwrv^,  6  De  G.  M.  &. 
G.  K.,  265 ;  27  Eng.  Law  and  Equity,  140;  Hodsdon  Admx. 
V.  Oua/rdia/n  Life,  97  Mass.  144 ;  Knickerbocker  Life  Ins, 
Co.  V.  Norton,  96  IT.  S.  240 ;  JBoehen  v.  Williamsburg  Ins, 
Co.,  35  K  r.  131 ;  Ransan  v.  N.  Y.,  4  Blatchf .  157 ;  Mead 
V.  N.  Wm.  Ins.  Co.,  7  N.  T.  530  ;  Bid/vodl  v.  Wm.  Ins.  Co., 
19  id.  179 ;  Mvitual  Benefit  v.  Fren^A  ^Ohio'],  6  Ins.  Law  J. 
550 ;  Byley  v.  jEtna  Ins.  Co.,  29  Barb.  557;  37  N.  J.  469 ; 
Toung  <b  Co.  v.  Hartford  F.  I  Co.,  6  Ins..  L.  J.  547;  45 
Iowa,  377 ;  WHUamsburg  City  F.  v.  Carey,  6  Ins.  L.  J.  492 ; 
83  111.  453  ;  j^tna  v.  Maguire,  57  111.  342 ;  West  Backing- 
/lam  Mutual  Fire  Ins.  Co.  v.  Shiets  <&  Co.,  26  Gratt.  874 ;  2 
Smith's  Lead.  Oas.  Wallace's  notes,  74;  Lem/  v.  Peahody 
Ins.  Co.,  6  Ins.  L.  J.  773 ;  Buse  v.  Mutnial  Benefit  Ins.  Co.,  26 
Barb.  656 ;  Buckbee  v.  U.  S.  Ins.  Co.,  18  Barb.  541.)  The 
second  memorandum  of  contract  will  be  upheld  as  against  all 
claims  of  forfeiture  from  any  cause.  {Little  v.  M.  Western 
Mutual,  5  Bigelow,  141 ;  5  Rep.  No.  9,  p.  262 ;  Ohde  v.  N. 
TFl  Mvtfual,  6  Big.  145 ;  Bowner  v.  Scume,  3  Cent.  L.  J.  801; 
Dutches  V.  Brooklyn  Life,  2  id.  801 ;  St.  Louis  Mutual  v. 
Greigsby,  Ct.  of  Appeal  [Kent],  4  Big.  636-8 ;  Thompson 
Y.  St.  Louis  Mutual,  52  Mo.  469  ;  Moses  y.  Brooklyn  Life, 
60  Ga.  196 ;  5  Big.  67 ;  McAllister  v.  IT.  Eng.  Mutual,  101 
Mass.  561 ;  HvU  v.  N(yrth'  Western  Mutual,  39  Wis.  397;  Kirk- 
patrick  v.  Knickerbocker  Life,  6  Ins.  L.  J.  368,  Tenn.  75 ; 
Wheeler  v.  Conn.  Mut.  Life,  16  Hun,  317,  331 ;  Post  v. 
jEtna  Ins.  Co.,  43  Barb.  351.)  The  time  for  the  surrender  of, 
the  old,  and  the  delivery  of  a  paid-up  policy  having  expired 
before  the  rendition  of  judgment,  the  appellants  were  entitled 
to  one  as  in  the  nature  of  damages  under  the  geneft^al  relief 
sought,  for  the  value  of  the  fund  accumulated  on  the  Ist  of 
October,  1875.     {Goodwin  v.  Mass.  M.  Life,  73  K.  Y.  487 ; 
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Door  V.  Phoenix  M.  Life^  67  Me.  438 ;  Phcmix  M.  Life  v. 
Baker,  85  HI.  410 ;  Brooklyn  Ins.  v.  BtOnher,  95  U.  S.  269 ; 
Winehell  v.  Hancock  M.  Life  [U.  8.  Cir.  Ct.],  8  Ins.   L.  J. 
651.) 

Henry  W.  Johnson  for  reBpondent.  The  policy  with  the 
conditions  and  agreement  thereon  indorsed  were  delivered  to- 
gether, and  constitute  but  a  single  instroment,  and  the  whole 
must  be  construed  together.  {Wbrsleyy.  Wood,  6  T.  R.  710; 
JltU.  B.  L.  Ins.  Co.  V.  MiMer,  2  Ins.  L.  J.  109  ;  Jennmga  v. 
Chencmgo  Co.  Mut.  Ins.  Co.,  2  Den.  75 ;  Patch  v.  Phemix  M. 
L.  Ins:  Co.,  44  Vt.  481 ;  Brainstem  v,  AoGtd&ntal  Death  Ins. 
Co.j  2  Bigelow,  610 ;  Bliss  on  Life  Insurance,  §  58 ;  Evams  v. 
U.  S.  Life  Ins.  Co.,  3  Hun,  587 ;  affirmed,  64  N.T.  304 ;  Globe 
Mut.  Life  Ins.  Co.  v.  Wolffs  7  Ins.  L.  J.  44;  Rwnn  v.  Home 
Ins.  Co.,  59  N.  Y.  388.) 

Eabl,  J.  On  the  first  day  of  October,  1868,  the  defendant 
issued  its  policy  of  insurance  commonly  called  an  endowment 
policy,  whereby  for  the  consideration  of  $1,180.90,  paid  to  it 
by  the  plaintiff,  and  of  the  annual  premium  of  a  like  sum  to  be 
paid  during  the  continuance  of  the  policy,  it  insured  the  life  of 
"William  M.  Tweed,  of  the  city  of  New  York,  in  the  sum  of 
$10,000,  for  the  benefit  of  the  plaintiffs,  share  and  share  alike, 
payable  three  months  after  due  notice  and  satisfactory  proof 
of  the  death  of  Tweed  during  the  continuance  and  before  the 
termination  of  the  policy,  provided,  however,  that  in  case 
Tweed  should  be  alive  on  the  3d  day  of  April,  1878,  and  the 
policy  should  then  be  in  force,  the  sum  of  $10,000  should  be 
paid  to  him. 

The  policy  contained  numerous  conditions,  one  of  which  de- 
clared that  it  should  be  "  void,  null  and  of  no  effect,"  if  the 
party  whose  life  was  insured  should,  "  without  the  written  con- 
sent of  this  company,  previously  obtained,  travel  upon  the  seas 
except  in  voyages  between  coastwise  ports  of  the  United  States"; 
and  on  the  back  of  the  policy  there  was  also  a  stipulation  or 
condition  signed  by  the  president  and  secretary  of  the  company 
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in  these  words:  ^^  It  being  understood  and  agreed  that  if,  after 
the  receipt  by  this  company  of  not  less  than  three  or  more  an- 
nual premiums,  this  policy  should  cease  in  consequence  of  the 
non-payment  of  premiums,  then  upon  the  surrender  of  the 
same,  the  company  will  issue  a  new  policy  for  the  full  value 
acquired  under  the  old  one,  subject  to  any  notes  that  may  have 
been  received  on  account  of  premiums ;  that  is  to  say,  if  pay- 
ments for  three  years  have  been  made,  it  will  issue  a  policy  for 
three-tenths  of  the  sum  originally  insured ;  if  for  four  years, 
for  four-tenths ;  and  in  the  same  proportion  for  any  number  of 
payments,  without  subjecting  assured  to  any  subsequent  charge 
except  the  interest  annually  on  all  premium  notes  remaining 
unpaid  on  this  policy." 

Immediately  after  the  policy  was  issued  Tweed  assigned  to  the 
plaintiffs  all  his  interest  therein.  The  premiums  were  duly 
paid  on  the  policy  in  each  year  after  its  date  down  to  and  in- 
cluding the  premium  due  on  the  first  day  of  October,  1875, 
but  not  thereafter.  On  the  4:th  day  of  September,  1875,  Tweed 
escaped  from  the  custody  of  the  sheriff  of  the  city  and  county  of 
New  York,  who  then  held  him  under  civil  process  of  arrest,  and 
was  recaptured  at  Vigo,  in  the  kingdom  of  Spain,  during  the  last 
week  in  September,  1876,  when,  as  a  prisoner,  he  was  brought 
to  this  country  in  a  vessel  of  war  belonging  to  the  navy  of  the 
United  States,  and  restored  to  the  custody  of  the  sheriff.  He 
had  never  obtained  the  consent  of  the  company  to  travel  upon 
the  seas,  and  such  travel  was  without  its  previous  knowledge 
or  subsequent  assent. 

The  plaintiffs  did  not  surrender,  or  offer  to  surrender  the 
policy,  until  after  the  first  day  of  August,  1877,  when  they 
offered  to  surrender  the  same,  and  demanded  from  the  defend- 
ant a  paid-up  policy  for  eight-tenths  of  the  amount  of  the 
policy,  which  demand  was  refused. 

The  plaintiffs  thereafter,  in  November,  1877,  commenced 
this  action  to  enforce  specific  performance  of  the  agreement  to 
issue  and  deliver  a  paid-up  policy  of  the  same  tenor  and  effect 
as  the  original  policy  for  the  sum  of  $8,000,  or  that  they  should 
have  judgment  decreeing  that  the  original  policy  be  rescinded 
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and  that  they  recover  of  the  defendant  all  moneys  paid  upon 
that  policy  as  premiums  together  with  interest.  The  defend- 
ant defended  the  action  upon  the  sole  ground  that  Tweed 
had  violated  the  policy  prior  to  October,  1876,  by  his  travel 
upon  the  seas,  and  whether  this  was  a  good  defense  is  the  sole 
question  for  our  present  determination. 

The  interest  of  the  plaintiffs  in  the  policy,  independent  of 
such  interest  as  they  acquired  by  the  assignment  executed  to 
them  by  Tweed,  was  contingent  upon  his  death  before  the  3d 
day  of  April,  1878,  as  it  was  only  upon  such  a  contingency 
that  the  amount  insured  was,  by  the  terms  of  the  policy, 
payable  to  them.  Tweed  was  admitted  to  be  alive  at  the 
commencement  of  the  action  and  there  was  no  proof  of  the 
date  of  his  death  or  that  in  fact,  he  has  since  died.  The  trial 
of  the  action  was  commenced  on  the  12th  day  of  March,  1878, 
and  the  decision  therein  was  rendered  July  1,  1878,  after  the 
plaintiffs,  by  the  terms  of  the  policy,  if  Tweed  were  then  alive, 
ceased  to  have  any  interest  therein.  In  the  absence  of  proof, 
he  must  be  assumed  to  have  been  then  alive,  and  hence  all  the 
interest  the  plaintiffs  could  then  have  in  the  policy  was  such  as 
they  acquired  by  virtue  of  his  assignment  to  them.  Hence, 
any  defense  the  defendant  could  have  made  to  an  action  brought 
by  Tweed  upon  the  policy,  it  would  seem  could  be  made  against 
the  plaintiffs. 

That  the  policy  was  forfeited  and  all  rights  under  it  gone  by 
the  express  terms  thereof  would  seem  to  be  too  plain  for  much 
argument.  But  the  plaintiffs  seek  to  escape  from  the  forfeit- 
ure upon  various  grounds,  elaborately  and  earnestly  insisted  on, 
which  we  must  briefly  consider. 

It  is  provided  in  the  body  of  the  policy  that  any  violation  of 
the  conditions  tliere  named,  among  which  is  the  one  against 
travel  upon  the  seas  without  consent,  shall  avoid  the  policy. 
They  are  all  conditions  subsequent  and  the  violation  of  any 
one  of  them,  ijpsofacto^  avoided  the  policy  without  any  notice 
from  the  company. 

The  forfeiture  of  the  policy  was  expressly  stipulated,  and  we 
know  of  no  principle  of  equity  whicli  would  authorize  any 
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court  to  relieve  against  audi  a  forfeiture.  There  is  certainly  no 
authority  in  this  State  justifying  such  relief.  Even  if  a  court 
of  equity  would,  in  any  case,  grant  relief  against  such  a  for- 
feiture, there  are  no  circumstances  here  which,  upoa  equitable 
principles,  would  sanction  such  relief.  The  forfeiture  was  not 
incurred  by  accident,  ignorance,  mistake  or  any  overpowering 
necessity.  It  was  incurred  in  the  efforts  of  the  assured  to  es- 
cape from  the  hands  of  the  law. 

It  is  not  expressly  provided  in  the  policy  that  for  the  viola- 
tion of  the  conditions  here  referred  to  the  premiums  paid  should 
also  be  forfeited,  but  such  is  the  necessary  result.  The  prem- 
iums were  paid  upon  the  contract  between  the  parties,  and  the 
plaintiffs  had  the  benetit  of  the  contract  in  the  insurance  upon 
the  life  of  Tweed  during  the  eight  years,  and  so  long  as  the  de- 
fendant kept  the  contract  on  its  part,  they  could  not  by  them- 
selves or  Tweed  violate  the  contract  and  thus  terminate  it,  and 
then  recover  back  any  portion  of  what  they  had  paid  thereon 
toward  its  execution  on  their  part.  To  allow  such  a  recovery 
would  be  violative  of  principles  applicable  to  all  executory  con- 
tracts. That  premiums  paid  under  such  circumstances  are  for- 
feited has  always  been  held  in  this  State  and,  it  is  believed, 
everywhere. 

It  was  also  provided  in  the  policy  that  if  any  of  the  state- 
ments made  in  the  application  for  the  insurance  were  untrue,  or 
if  any  of  the  conditions  printed  on  the  back  of  the  policy 
should  be  violated,  the  policy  should  become  void,  and  all  the 
premiums  paid  should  be  forfeited  to  tlie  company.  As  we 
imderstand  the  argument  of  plaintiff's  counsel,  they  claim  be- 
cause here  the  forfeiture  of  the  premiums  is  expressly  provided 
for,  while  there  is  no  such  provision  as  to  the  violation  of  the 
otlier  conditions  above  named,  it  must  be  inferred  that  such  a 
forfeiture  as  to  such  other  conditions  was  not  intended.  Such 
an  inference  is  unwarranted.  An  apparent  purpose  may  be 
discovered  for  the  insertion  of  this  express  stipulation.  Some 
of  the  conditions  to  which  it  has  relation  were  conditions  pre- 
cedent, for  the  violation  of  which  the  policy  would  be  inope- 
rative from   its  date.     In  such   a  case,  when    the    company 
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assumed  no  responsibility  and  earned  no  part  of  the  premiums 
paidy  such  a  stipulation  might  be  supposed  to  serve  a  purpose. 
The  slender  implication  furnished  by  the  insertion  of  this  ex- 
press stipulation  is  not  sufficient  to  prevent  the  result  to  flow 
from  the  violation  of  the  other  conditions  before  mentioned  in 
the  policy  which  is  usual,  and,  so  far  as  has  come  to  our  obser- 
vation, universal  in  all  kinds  of  insurance. 

It  is  also  provided  in  the  policy  that  the  omission  to  pay  the 
annual  premium  when  due  or  the  failure  to  pay  at  maturity 
any  note  (other  than  the  annual  premium  note),  given  for  pre- 
mium, interest,  or  other  obligation  on  the  policy,  should  then 
and  thereafter  cause  the  policy  to  be  void,  "  witiiout  notice  to 
any  party  or  parties  interested  therein."  It  is  claimed  on 
behalf  of  the  plaintiffs  that  because  it  is  here  expressly 
provided  that  the  policy  should  be  void  without  notice,  a 
forfeiture  is  not  to  follow  the  violation  of  other  conditions 
contained  in  the  policy  in  the  absence  of  notice.  The  views 
above  expressed  are  in  part  an  answer  to  this  claim.  There 
is  an  apparent  purpose  for  the  insertion  of  this  express 
stipulation.  In  making  payments  both  parties  must  act,  tlie 
one  in  receiving  and  the  other  in  making  the  payments;  and 
there  are  cases  where  one  party  is  to  make  and  the  other  to  re- 
ceive performance  of  a  contract  in  which  the  latter  must  give 
some  notice  or  make  some  demand  in  order  to  put  the  former 
in  default ;  and  this  stipulation  may  have  been  inserted  with 
the  view  to  the  nile  in  such  cases.  The  object  of  a  notice  or 
demand  in  such  cases  is,  to  give  the  party,  from  whom  per- 
formance of  an  obligation  is  required,  an  opportunity  to  per- 
form. But  as  to  the  conditions  subsequent  contained  in  the 
body  of  this  policy,  a  notice  preceding  forfeiture  is  wholly  im- 
practicable. What  kind  of  a  notice  would  be  required,  and 
what  purpose  could  any  notice  serve,  in  case  the  assured  should 
die  by  his  own  hand,  or  in  consequence  of  a  duel,  or  by  tlie 
hand  of  justice,  or  in  a  drunken  debauch,  or  if  he  should  travel 
upon  the  seas  without  the  previous  knowledge  of  the  insurer  ? 
The  policy  itself  contains  all  the  nob'ce  required,  and  for  the 
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violation  of  these  conditions  it  is  sufficient  for  the  insurer  to 
make  its  defense  when  sued. 

When  the  last  premium  was  paid  by  the  plaintifis  upon  this 
policy  Oct.  1,  1875,  this  receipt,  signed  by  the  president  and 
secretary,  was  given : 

"  Policy  No.  30,444,  issued  in  favor  of  Josephine  S.  aijd  Jen- 
nie S.  Tweed,  is  hereby  continued  in  force  for  twelve  months 
from  this  date,  to  wit,  until  the  first  day  of  October,  1876,  at 
noon,  subject  to  and  upon  the  express  condition  that  if  any  note 
or  other  obligation  given  for  any  portion  of  the  premium,  due 
this  day  upon  said  policy,  together  with  the  interest  on  any  loan, 
note  or  other  obligation  for  premium  thereon,  shall  not  be  paid 
on  the  day  when  the  same  shall  become  due  and  payable,  then 
and  from  thenceforth  said  policy  and  this  continuation  thereof, 
shall  inmiediately  cease  and  become  void,  without  notice  to  the 
insured  or  insurer,  or  any  party  or  parties  interested  therein." 
The  contention  on  the  part  of  the  plaintiffs  is  that  tliis  re- 
ceipt kept  the  policy  in  force  for  one  year,  subject  only  to  the 
conditions  therein  named.  All  of  this  receipt  after  the  figures 
"  1876"  was  in  print  and  was  undoubtedly  the  general  form  in 
use  in  the  office  of  the  defendant.  There  were  doubtless  cai^ 
to  which  the  printed  matter  would  be  applicable,  but  it  was 
not  applicable  to  this  case  in  which  the  premiums  were  all  paid 
in  cash,  and  it  is  clear  that  it  was  not  inserted  in  this  receipt 
for  any  purpose. 

This  receipt  was  intended  as  an  acknowledgment  that  the 
premium  for  one  year  had  been  paid,  and  that  so  far  as  depended 
upon  such  payment  the  policy  would  be  continued  in  force  for 
one  year.  There  is  no  reason  to  believe  that  it  was  intended 
that  it  should  have  any  other  or  greater  force.  It  cannot  be 
supposed  that  the  defendant  meant  to  modify  its  policy  or  to 
annul  the  many  important  conditions  therein  contained  so 
that  the  assured  could  commit  suicide,  or  be  hung  for  crime, 
or  killed  in  war,  or  travel  upon  the  seas,  or  engage  in  any  of 
the  extrarhazardous  pursuits  prohibited  in  the  policy  and  yet  a 
forfeiture  not  be  produced. 

On   the  back  of  the  policy  was  printed  the  following. 
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*'  Written  permits  signed  by  the  president  or  secretary  of  the 
company  will  be  granted  on  reasonable  terms  for  persons  in- 
sured in  tliis  company  to  make  voyages  to  any  foreign  conntiy." 
The  claim  of  the  plaintiffs  is  that  it  was  incumbent  upon  the 
defendant  to  grant  a  permit  for  travel  upon  the  seas  when  de- 
manded, upon  the  payment  of  a  reasonable  charge ;  that  a  for- 
feiture of  the  policy  is  not  caused  by  a  failure  to  obtain  such  a 
permit  before  the  forbidden  travel ;  but  that  the  court  at  Special 
Term  should  have  ascertained  what  a  reasonable  charge  would 
have  been,  and  allowed  it  to  the  defendant  as  a  deduction  from 
the  amount  otherwise  due  the  plaintiffs.  It  is  not  provided 
that  the  permit  will  be  granted  upon  the  payment  of  a  reason- 
able charge,  but  that  it  will  be  granted  upon  "  reasonable  terms." 
The  defendant  could  not  only  make  a  reasonable  charge  for 
a  permit,  but  could  impose  other  terms,  such  as  the  time, 
mode  and  route  of  travel.  If  it  unreasonably  refused  a  per- 
mit, it  is  possible  that  a  case  might  be  made  which  would 
authorize  a  court  of  equity  to  compel  the  granting  of  one. 
But  the  terms  upon  which  one  is  to  bo  grants  are  so  far  in 
the  discretion  of  the  company  that  it  would  be  a  very  rare  and 
extraordinary  case  which  would  authorize  any  court  to  substi- 
tute its  discretion  for  that  of  the  company  in  regulating  the 
terms  of  such  a  permit.  But  here  the  permit  was  not  asked 
for;  the  voyage  across  the  ocean  was  taken  in  violation  of  the 
condition  in  the  policy,  and  the  company  was  deprived  of  the 
opportunity  to  fix  the  terms  upon  which  it  would  consent  to 
the  voyage.  The  assured  chose  his  own  time,  route  and  mode 
of  travel,  and  the  policy  became  void  by  its  express  terms. 
There  is  nothing  now  for  a  court  of  equity  to  act  upon ; 
there  are  no  terms  to  prescribe ;  and  there  is  no  power  to  re- 
lieve from  the  forfeiture,  although  the  assured  returned  in 
safety  to  this  countiy.  {Hathaway  v.  TTie  State  Mut.  L.  db 
Fvre  Ins.  Co.^  11  Cush.  448 ;  NighMngale  v.  The  State  Mut. 
L.  Ins.  Co.  of  Worcester^  5  K.  I.  38 ;  Rainsford  v.  The  Royal 
Ins.  Co.^  of  Liverpool^  33  N.  Y.  Sup.  Ct.  454;  affirmed  52 
N.  Y.  626 ;  Evam^s  v.  The  U.  S.  L.  Ins.  Co.,  64  id.  804.) 
It  is  further  contended  on  behalf  of  the  plaintiffs  that  the 
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stipulation  on  the  back  of  the  policy,  hereinbefore  set  out,  pnv 
viding  for  a  paid-np  policy,  constituted  a  separate,  independent 
or  severable  contract,  and  hence  that  the  conditions  contained 
in  the  body  of  the  policy  cannot  be  applied  to  it.  There  was 
but  one  contract  between  the  parties,  in  which  the  defendant 
agreed,  upon  the  payment  of  the  premiums  and  performance 
of  all  the  conditions  by  the  plaintiffs  and  the  assured,  to  pay 
the  money  as  specified,  and,  in  the  event  mentioned,  to  issue 
a  paid-up  policy.  The  whole  contract  is  contained  in  the 
policy,  and  aU  that  is  printed  or  written  on  the  face  of  it  and 
on  the  back  of  it  are  parts  of  the  policy  and  constitute  the 
contract.  {Jennmffs  v.  The  Chen.  Co.  M.  Ins,  Co.y  2  Denio,  76 ; 
Patch  V.  The  Phcmix  Mut  L.  Inal  Co.y  U  Vt.  481.)  It  is  ex- 
pressly  mentioned  in  the  body  of  the  policy  that  the  conditions 
printed  on  the  back  thereof  are  part  thereof,  and  there  are  ten 
conditions,  numbered  consecutively,  of  which  the  one  providing 
for  a  paid-up  policy  is  the  last  one.  That  condition,  by  its  terms, 
refers  to  what  appears  upon  the  face  of  the  policy,  and  by  its  very 
language  purports  to  be  a  part  of  the  policy.  That  condtion 
was  inserted  in  the  policy  to  meet  the  case  of  those  who,  after 
the  payment  of  three  or  more  premiums,  became  unable  or 
for  some  cause  unwilling,  to  continue  the  payment  of  pre- 
miums, and  for  that  reason  permitted  the  policy  to  lapse,  ft 
was  in  one  case  only  that  a  paid-up  policy  could  be  required, 
and  that  was  in  case  the  ^^  policy  should  cease  in  consequence 
of  the  non-payment  of  premitims."  The  company  did  not 
agree  to  issue  a  paid-up  policy  if  the  policy  ceased  from  any 
other  cause.  A  party  demanding  such  a  policy  must  come  to 
the  company  with  a  policy  fully  in  force  but  for  the  non-pay- 
ment of  a  premium.  If  it  had  been  intended  that  a  paid-up 
policy  could  be  demanded  whenever  the  policy,  after  the  pay- 
ment of  three  or  more  premiums,  should  cease  from  any  cause, 
a  matter  of  so  much  importance  and  so  novel  in  insurance 
policies  would  have  been  plainly  stated. 

In  reaching  the  conclusion  that  the  policy  was  avoided  by 
Tweed's  travel  upon  the  seas  without  the  permit  of  the  com- 
pany, we  have  not  been  unmindful  of  the  nile  that  contracts 
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are  to  be  so  construed,  if  by  a  proper  interpretation  of  the 
language  used  they  can  be,  as  to  avoid  forfeitures.  Here,  con- 
sidering all  the  language  used,  it  is  dear,  we  think,  that  it  was 
intended  that  an  absolute  forfeiture  should  follow  the  breach 
of  the  condition  against  travel  upon  the  seas. 

It  is  a  mistake  to  suppose  that  courts  of  equity  will  gener- 
ally relieve  against  forfeitures.  They  will  sometimes  do  so. 
Their  jurisdiction  to  do  so  has  been  regarded  as  a  dangerous  one, 
not  to  be  extended,  and  wise  jurists  have  said  that  it  should  be 
sparingly  exercised  (Story's  Eq.  Jur.,  §  1301,  et  seq.,  and  cases 
cited.)  It  has  generally  been  found  most  conducive  to  the  gen- 
eral welfare  to  leave  parties  to  make  their  own  contracts  and  then 
enforce  them  as  made,  unless  on  the  grounds  of  fraud,  accident, 
mistake,  ignorance,  impossibility  or  necessity,  relief  can  be 
granted  against  them.  When  the  damages  caused  by  a  breach 
of  any  condition  can  be  easily  and  accurately  ascertained  and 
the  award  of  damages  will  place  the  party  entitled  to  claim  a 
forfeiture  in  as  good  position  as  ho  was  before  the  breach, 
courts  of  equity  will  sometimes  relieve  against  the  forfeiture. 
But  in  the  case  of  insurance  companies  issuing  thousands  of 
policies  containing  carefully-framed  conditions  upon  which  many 
of  their  calculations  are  based,  and  upon  which  they  rely  for 
certainty,  security  and.  facility  in  the  transaction  of  their  busi- 
ness — business  carried  on  in  many  States,  at  distant  places,  by 
means  of  numerous  agents  —  it  would  lead  to  great  embarrass* 
ments  if  such  companies  could  be  required  to  litigate  with 
every  policy  holder  who  claimed  to  be  relieved  from  a  forfeit- 
ure, and  to  take  such  a  measure  of  compensation  as  the  courts 
should  allow.  By  the  exercise  in  such  cases  of  the  jurisdiction 
to  relieve  against  forfeitures,  courts  might  now  and  then  give 
relief  in  cases  of  special  hardship,  but  the  general  consequence 
of  the  exercise  of  the  jurisdiction  could  not  fail  to  be  harmful. 

We  are  therefore  of  opinion  that  the  judgment  should 
be  affinned  with  costs. 

All  concur. 


T 


udgment  affirmed. 
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Jebemiah  Vincent  et  al.,  Respondents,  v.  Sylvia  D*.  New- 
house  et  al.,  Appellants. 

The  will  of  D.  gave  to  his  wife  bertidii  lands  for  life  and  directed  that  at 
her  death  the  lands  should  be  sold  hj  the  exeeator,  and  "  the  proceeds 
be  equally  divided  betw^n  mj  daughters  Sylvia,  Harriet  and  Janetta, 
and  the  children  and  heirs  of  my  sous  Benjamin  and  Sumner  and  of  my 
daughter  Cynthia,  share  and  share  alike,  and  if  either  of  the  heirs 
above  mentioned  and  intended  shall  die  after  the  date  of  this  will 
and  before  the  said  sums  are  paid  them,  the  share  of  the  one  so  dying 
without  issue  shall  be  equally  divided  among  the  other  heirs  above  named." 
The  testator  died  leaving  his  wife  and  the  six  children  named  surviving. 
Harriet  and  Janetta  both  died»  leaving  no  children.  Benjamin  died, 
leaving  a  son  and  grandson,  and  Sumner  died  leaving  aeven  children 
surviving.  Afterward  the  widow  died,  and  thereafter  Cynthia  died, 
without  issue.  In  an  action  to  obtain  a  construction  of  the  will  hM, 
that  the  will  intended  a  conversion  of  the  land  Into  money;  the 
actual  conversion,  however,  not  to  take  place  until  the  termination  of 
the  life  estate  ;  and  by  the  provision  the  land  was  equitably  converted 
into  money  from  the  time  the  sale  was  directed  to  be  made  that 
no  portion  of  the  remainder  vested  at  the  death  of  the  testator  but  only 
upon  the  death  of  the  widow  ;  that  Harriet  and  Janetta  having  died 
before  that  time,  and  Cynthia  thereafter  without  issue,  it  left  the  pro- 
ceeds to  be  divided  between  Sylvia,  the  children  of  Sumner,  and  the 
child  an4  grandchild  of  Benjamin ;  such  children  and  grandchild  tak- 
ing per  gtit'pes,  not  p&r  capita. 


(Argued  December  21,  1880;  decided  January  18,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  23,  1S78,  affirming  a  judgment  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  appear  sufficiently 
in  the  opinion. 

James  H.  SteoenSy  Jr,,  for  appellant  Kewhouse.  The  in- 
terests of  the  beneficiaries  were  contingent  until  the  death  of 
Mercy  Dole.  {Moore  v.  Xywi,  25  Wend.  119,  124;  Van  JVos- 
strand  v.  Moore^  52  N.  T.  12 ;  Colton  v.  FoXy  67  id.  352, 
353 ;  Costar  v.  Lorilla/rdy  14  Wend.  298 ;  Carmichad  v.  Car- 
michady  1  Abb.  Ct.  App.  Dec.  309 ;  Chuemsey  v.  Guernsey y  30 
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N.  Y.  267 ;  Tyrun  v.  Blaad,  22  id.  558 ;  Teed  v.  McytUm,  60  id. 
502 ;  Moncrief  v.  HoaSy  50  id.  431.)  Future  estates  are  contin- 
gent whilst  the  person  to  whom  or  the  event  upon  which  they 
are  limited  to  take  effect  remains  nncertain.  {Moore  v.  lAJbtUj 
41  N.  Y.  77.)  Upon  the  death  of  the  life-tenant  the  one  hun- 
dred and  sixty-nine  acres  became  rested  as  personal  property 
in  the  survivors  of  Harriet  and  Janetta.  {Cush/ma/n,  v.  Hovr 
ton,  59  N.  Y.  152 ;  Smith  v.  SohdUay  68  id.  69 ;  Kiah  v.  Ore- 
nier,  56  id.  220 ;  Btmdy  v.  Bundy,  88  id.  410,  419 ;  Norris 
V.  Burger,  3  Kern.  280 ;  Baker  v.  Lener,  67  N.  Y.  308.) 

C.  N.  Flenagvn  for  appellants  Dole  and  others.  Upon  tho 
death  of  the  life-tenant,  the  legacy  vested  in  the  surviving 
beneficiaries.  {Crippa  v.  WolcoU,  4  Madd.  15 ;  Williams  on 
Executors  [6th  Am.  ed.],  1576,  note ;  Sinton  v.  Boyd,  19 
Ohio  St.  30 ;  2  American  K.  369 ;  Hatch  v.  Bassett,  62  N.  Y. 
359;  Zeed  v.  2£ortan,  60  id.  502-507;  2  Jarm.  on  Wills, 
641 ;  1  id.  525-530;  Moncrief  v.  lioss,  50  K  Y.  431 ;  Stagg 
v.  Jackson,  1  Comst.  206 ;  Bo^  v.  B(^ert%,  2  Hun,  90 ;  4 
Hill,  292 ;  17  Eng.  [Moak's  Notes]  729 ;  CoUon  v.  Fox,  67  N. 
Y.  348 ;  2  Williams  on  Executors  [6th  Am.  ed.],  1334 ;  Car- 
michad  v.  Ca/rrnichael,  43  N.  Y.  346 ;  EgerU/rCs  Adm^a  v. 
ConUin,  25  Wend.  241;  2  Washburn  on  Eeal  Estate  [3d  ed.], 
511 ;  MoMeson  v.  Wheeler,  11  Hun,  246 ;  Adams  v.  Beekmam,, 
1  Paige,  633 ;  Everett  v.  Everett,  29  K  Y.  76 ;  OiUmaoh  v. 
Beddington,  24  id.  502 ;  IloweU  v.  MiMs,  7  Lans.  193.)  The 
words  "share  and  share  alike,"  and  "equally  to  be  divided,"  oc- 
curring in  the  second  clause  of  the  will,  clearly  indicate  tliat  the 
testator  intended  that  the  division  of  the  proceeds  of  the  sale  of 
the  one  hundred  and  sixty-nine  acres  among  the  surviving  bene- 
ficiaries should  be  made  per  capita,  {Macknet  v.  Ma,^cnet,  9 
C.  E.  Green,  293 ;  Lee  v.  Lee,  16  Abb.  Pr.  127 ;  Myers  v.  Myers^ 
23  How.  410;  Clark  v.  Lynch,  46  Barb.  68;  Seahury  v 
Brewer,  53  id.  662 ;  B^rnner  v.  Storm,  1  Sandf .  Ch.  358 
Murphy  V.  Harvey,  4  Edw.  Ch.  131 ;  niU  v.  SprucU,  4  Ired 
[N.  C]  Eq.  244 ;  Cheeoes  v.  Bell,  1  Jones  [N.  C],  Eq.  234 
Shuell  V.  JohTVion,  2  id.  202 ;  Patterson  v.  McMasiers^  r>  id 
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208 ;  liallard  v.  Gannare,  10  Rich.  [S.  0.]  Eq.  389 ;  Lane  v. 
Zane^  1  Wins.  [N.  C]  Eq.  No.  284 ;  Smith  v.  Ashkurst^  34 
Ala.  208 ;  Bender's  Appeal^  3  Grant's  [Pa.]  Gas.  210 ;  Wes- 
seThger  y.  Hunt,  9  Rich.  [S.  C]  Eq.  459 ;  Burnett  v.  Burnett, 
30  N.  J.  Eq.  695 ;  23  Eng.  R.  [Moak's  Notes]  613 ;  Dowdmg  v. 
Smith,  3  Beav.  641 ;  2  Williams  on  Execntors  [6th  Am.  ed.], 
1624 ;  9  Paigtfs  Oh.  81 ;  2  Pere  Williams,  383 ;  10  Simons,  626 ; 
2  Hart,  64;  1  Bradford,  314;  Paynes.  WM,  11  Eng.R. 
[Moak's  Notes]  647.) 

Z.  TT.  Thayer  for  respondents.  The  relations  ot  the  testator 
to  the  objects  of  his  bonntj,  and  also  the  mode  in  which 
the  law  would  dispose  of  the  property  in  case  of  intestacy,  will 
be  taken  into  the  account  in  interpreting  wills.  {Clark  v. 
lynch,  46  Barb.  81.)  When  the  word  heirs  is  used  in  a  will, 
and  there  are  no  other  words  to  control  the  presumption,  the 
legal  inference  is  that  it  is  nomen  ooUectivum/  that  it  designates 
the  persons  whom  the  law  appoints  to  succeed  to  the  inheri- 
tance in  case  of  intestacy,  and  that  legatees  thus  designated 
take  by  representation  i^d  not  in  their  own  right.  {Daggett 
V.  Stock,  8  Mete.  463  ;  Blakelee  v.  Wehb,  2  Pere  Wm/s  Rep. 
383 ;  Bool  v.  Mix,  17  Wend.  119 ;  Iloppock  v.  Tucker,  1  Hun, 
132 ;  69  N.  Y.  202.)  The  remainder  vested  in  interest  in  the 
three  daughters  named,  absolutely  upon  the  death  of  the  tes- 
tator, and  also  in  the  three  classes  mentioned,  and  in  being  sub- 
ject to  the  limitation  over,  to  open  and  let  in  children  bom  after 
his  death  and  before  the  death  of  the  widow.  {Doe  v.  Pro- 
voost,  4  Johns.  64 ;  Morris  v.  Lyons,  26  Wend.  44 ;  Mamice 
V.  Mcmice,  83  N.  Y.  367  ;  Tra/ver  v.  Schell,  20  id.  89 ;  Merett 
V.  EoereU,  29  id.  39 ;  MoKvnaley  v.  Saunders,  2  N.  Y.  Sup. 
Ot.  Rep.  81 ;  Lanorence  v.  Bayard,  7  Paige,  76  ;  Moore  v.  lAt- 
td,  41  N.  Y.  80;  J&a^  V.  MitcheU,  17id.ll;2  R.  S.  132  [4th 
ed.],  §  13.) 

Daktobth,  J.  By  the  second  clause  of  the  will  of  Thomas 
Dole  he  declared  as  follows:  "I  give  and  devise  to  my 
wife  Mercy,   during  her  life,     *     *     *     one  hundred  and 
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sixty-nine  acres  of  land,  *  *  *  and  I  do  order  and  direct 
that  at  tlie  death  of  my  said  wife  the  said  one  hundred  and 
sixty-nine  acres  of  land  be  sold  by  my  execator,  and  the  pro- 
ceeds be  equally  divide  between  my  daughters  Sylvia,  Har- 
riet and  Janetta,  and  the  children  and  heirs  of  my  sons  Ben- 
jamin and  Sumner,  and  of  my  daughter  Cynthia,  share  and 
share  alike,  and  if  either  of  the  heirs  above  mentioned  and  in- 
tended shall  die  after  the  date  of  this  will,  and  before  the  said 
simis  are  paid,  then  the  shares  of  the  one  so  dying  without  is- 
sue shall  be  equally  divided  among  the  other  heirs  above 
named,"  and  by  a  subsequent  or  fifteenth  clause  as  follows :  ^^I 
give,  bequeath,  and  devise  all  the  rest  and  residue  of  my  prop- 
erty, real  and  personal,  to  my  wife  Mercy,  my  daughters  Syl- 
via, Harriet  and  Janetta,  and  tlie  children  of  my  two  sons 
Benjamin  and  Sumner,  to  be  equally  divided  among  them, 
sliare  and  share  alike,  except  my  mill  property  on  lot  ten  (10), 
one-third  of  which  I  give  to  my  wife  Mercy,  and  I  do  order 
and  direct  my  executor  to  sell  my  property  on  number  ten  (10) 
and  divide  two-thirds  of  the  proceeds  among  the  heirs  last 
mentioned."  Moses  Smith  was  appointed  executor  of  the 
will.  The  testator  died  April  4th,  1842,  and  left  surviving, 
his  wife  Mercy,  and  the  six  children  named  in  the  second 
clause  of  the  will;  afterward  died  Smith,  the  executor. 
Harriet  became  the  wife  of  the  plaintiff,  and  Janetta,  the 
wife  of  J.  Monroe  Smith ;  but  both  died,  leaving  no  issue. 
Benjamin  died,  having  two  children ;  and  Sumner  died,  having 
seven  children,  all  of  whom  survived  him.  After  them,  and 
on  the  14th  of  November,  1873,  the  widow,  Mercy,  died; 
after  her,  and  before  th^  commencement  of  this  action, 
Cynthia  died,  without  issue.  Harriet  devised  her  interest  in 
the  estate  to  her  husband.  Janetta  died  intestate,  but  left  sur- 
viving her  husband,  who  is  one  of  the  defendants  but  not  an 
appellant  herein.  Benjamin,  at  his  death,  left  a  son  and 
grand-daughter,  his  heirs.  They  were  living  at  the  time  of  the 
death  of  Mercy,  and  the  plaintiff,  Jeremiah  Vincent,  before 
that  time,  and  on  the  11th  of  November,  1870,  acquired  by 
purcliase   their  rights  to  the  lands  and  interests  involved  in 
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this  action.  He  also  purchased  the  rights  and  interests  of 
Cynthia.  The  action  was  brought  to  obtain,  among  other 
things,  a  determination  of  the  rights  and  interests  of  all 
the  parties  nnder  the  will,  the  appointment  of  a  trustee, 
who,  in  place  of  Smith,  the  executor,  should  execute  its  pro- 
visions concerning  the  sale  of  the  premises  mentioned  in 
the  second  clause  above  set  out,  and  divide  the  proceeds 
between  the  parties  interested  therein.  After  answer,  a  ref- 
eree was  appointed  to  hear  and  determine  the  issues  raised 
thereby.  To  his  report  exceptions  were  taken,  and  these 
having  been  held  invalid  by  the  Supreme  Court,  are  made 
the  basis  of  this  appeal.  The  learned  referee,  as  to  the 
remainder  provided  for  in  the  second  clause  of  the  will,  held, 
first :  "  That  the  testator  converted  it  into  personal  property, 
and  that  the  beneficiaries  took  their  respective  interests  as  leg- 
acies or,  money,  the  proceeds  of  the  sale  of  the  lands ; "  sec- 
ond :  '^  That  such  proceeds  should  be  divided  into  six  equal 
portions,  and  that  each  of  the  daughters,  Sylvia,  Harriet  and 
Janetta,  were  they  living,  would  be  entitled  to  a  portion  of 
one-sixth,  and  the  children  of  Sumner  Dole,  as  a.class,  would 
be  entitled  to  one-sixth,  and  the  children  of  Benjamin  Dole, 
as  a  class,  to  one-sixth."  Third:  '^That  these  five  portions 
became  vested  in  interest  respectively,  upon  the  death  of 
the  testator,"  subject  to  contingencies  not  now  important. 
Fourth :  ^'  That  as  Cynthia  had  no  children  and  is  now  de- 
ceased, there  has  been  a  failure  of  the  expectations  and  inten- 
tions of  the  testator  as  to  her  one-sixth,  and  it  has  gone  into 
the  residue,"  under  the  residuary  clause  (15)  above  set  forth. 
FiA^  :  '^  That  the  lands  mentioned  in  said  second  clause  "  (the 
one  hundred  and  sixty-uine  acres)  '^  must  be  sold  and  the  pro- 
ceeds divided  as  follows :  To  J.  Monroe  Smith,  the  surviving 
husband  of  Janetta,  one-sixth ;  to  the  plaintiff,  Jeremiah,  as 
legatee  and  devisee  of  his  wife  Harriet,  one-sixth,  and  as  gran- 
tee of  Cynthia,  one-sixth,  and  as  grantee  of  the  heirs  of  Ben- 
jamin Dole,  one-sixth  ;  to  the  children  of  Sumner  Dole,  as  a 
class,  one  sixth,  the  share  of  each  child  being  one-seventh  of 
one-sixth ;  to  Sylvia  D.  Newhouse,  one-sixth."  Seventh  :  "The 
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one-fiixth  "  (Cynthia's  share),  "  that  has  gone  into  the  residne  be 
also  divided  in  six  shares  or  portions." 

In  snpport  of  exceptions  taken  to  these  conclusions  of  the 
referee,  the  appellants  claim,  first,  that  the  referee  erred  in 
the  disposition  directed  by  him  of  the  onensixth  part  designated 
as  Cynthia's.  And  this  seems  to  be  so ;  for,  as  we  have  seen, 
he  first  holds  that  the  plaintiff  is  entitled  to  it  as  the  grantee  of 
Cynthia,  and  again  holds  that  it  has  ^^  gone  into  the  residue  and 
is  to  be  divided  into  six  shares  or  portions,"  and  the  manner  of 
distribation  is  given.  It  is  obvious  that  both  directions  cannot 
stand,  for  either  one  would  necessarily  defeat  the  other.  If  the 
plaintiff  takes  the  sliare  as  grantee  of  Cynthia,  no  part  of  it  could 
go  to  the  residue.  And,  on  the  other  hand,  if  the  share  is  regarded 
as  part  of  the  residue  of  the  estate,  it  could  not  pass  to  the 
plaintiff  as  the  grantee  of  Cynthia.  This  would  require  a  mod- 
ification of  the  judgment ;  but  other  difiiculties  are  in  the  way 
of  sustaining  it.  The  bequest  was  not  to  Cynthia,  but  to  her 
children.  She  died  without  issue,  and  had  no  interest.  The 
plaintiff  therefore  gained  nothing  from  her  grant.  Nor  should 
it  go  to  the  residue.  The  testator  provides  for  such  portion  of 
the  proceeds  of  the  one  himdred  and  sixty-nine  acres,  by  declar- 
ing that  it  shall  be  equally  divided  among  the  other  heirs 
named.  It  is  also  insisted  that  the  rights  of  the  beneficiaries 
under  the  second  clause  of  the  will  are  to  be  determined  by  the 
condition  of  relationship  existing  at  the  death  of  Mercy  Dole, 
the  life  tenant ;  and  one  class  of  the  appellants  claim  that  Har- 
riet and  Janetta,  having  died  without  issue  before  the  death  of 
Mercy,  the  widow,  and  there  being  no  children  of  Cynthia, 
that  the  shares  which  they  would  otherwise  have  had  are  to  be 
equally  divided  among  the  survivors  per  capita  and  not  per 
stirpes,'  so  that  there  should  be  ten  parts  to  be  distributed,  as 
follows:  One-tenth  to  Sylvia  D.  Newhouse;  one-tenth  to  each 
of  the  seven  children,  or  representatives  of  the  children  of  Sum- 
ner Dole ;  and  one-tenth  to  each  of  the  two  children  or  repre- 
sentatives of  the  children  of  Benjamin  Dole.  The  other  ap- 
pellant, Sylvia  D.   Newhouse,   while  alleging  error  in  other 


1881.]  ViNCBKT  et  al  V.  Newhouse  et  al.  51 1 

Opinion  of  the  Coart,  per  Dakvobth»  J. 

'  II  - ■■  ■  I  III.  ..Ill .  II        ..^^_— .  I  ^ 

respects,  claims  to  be  entitled  to  a  share  of  one-sixth,  according 
to  the  referee's  report. 

Upon  the  principal  question  involved  — the  one  as  to  which 
both  classes  of  appellants  agree  —  we  think  their  contention  is 
well  founded.  The  testator  empowers  and  directs  the  executor 
to  sell  the  land  and  divide  the  proceeds.  There  is  then  in- 
tended a  conversion  of  land  into  money,  and  it  is  this  money 
which  the  beneficiaries  are  to  hav^.  The  actual  conversion, 
however,  is  not  to  take  place  until  or  at  the  death  of  the  widow 
or  life  tenant ;  and  we  may  say  here,  as  was  said  by  the  Master 
of  the  Bolls  in  HoghUm  v.  'Whiigrean)e  (1  Jac  <fe  Walker  Ch. 
Rep.  145):  "Not  only  was  there  no  bequest  before  the  widow's 
death,  but  the  subject-matter  did  not  then  exist  in  the  shape 
and  form  in  which  it  is  given."  The  meaning  of  the  provision 
is  the  same  as  it  would  have  been,  if  after  naming  the  children 
and  the  grandchildren,  the  testator  had  simply  added,  and  "  the 
survivor  or  survivors  of  them."  This  would  not  mean  those 
who  survive  the  testator.  It  is  not  as  if  he  said,  "  those  who 
survive  me ; "  for  the  gift  relates  to  the  death  of  his  wife,  and 
this  is  made  plain  by  the  express  declaration,  that  "if  either 
of  the  heirs  before  mentioned  and  intended  shall  die  after  the 
date  of  the  will,  and  before  the  said  sums  are  paid,  then  the 
shares  of  the  one  so  dying  without  issne  shall  be  equally  divided 
among  the  other  heirs  above  named."  The  question  then  is, 
who  were  capable  of  taking  at  the  period  fixed  for  distribution  ? 
This  agrees  with  the  rule  of  construction  adopted  by  thi/court 
in  Teed  v.  Morton  (60  N.  Y.  502),  viz.,  that  words  of  surviv- 
orship in  bequests  of  personal  estate  are  to  be  referred  to  the 
period  of  distribution  and  enjoyment,  unless  there  is  a  special 
intent  to  the  contrary.  Such  intent  does  not  appear  here,  but 
from  the  language  above  quoted  it  is  apparent  that  the  purpose 
of  the  testator  will  be  attained  by  the  application  of  the  doctrine 
formulated  by  this  rule.  There  would  be  much  force  in  the 
argument  of  the  learned  counsel  for  the  respondent,  if  it  were 
not  for  the  fact  that  the  testator  has  directed  the  executor  to 
sell  the  land  and  specified  the  time  of  doing  it  —  the  death  of  the 
life  tenant.     He  is  vested  with  no  discretion,  and  there  is  there- 
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fore  no  time  during  which  the  heirs  would  be  entitled  either  to 
the  possession  of  the  land  or  to  its  rents  and  profits ;  for  by  the 
provision  the  land  was  equitably  converted  into  money  from 
the  time  the  sale  was  directed  to  be  made.  {Moncri^v.  HasSj 
50  N.  Y.  431 ;  Ratch  v.  BasseU,  52  id.  859.)  We  think, 
therefore,  that  the  learned  referee  erred  in  holding  that  any 
portion  of  the  remainder  provided  for  in  the  second  clause  of 
the  will  vested  at  the  death  of  the  testator,  and  that  the  ex- 
ception thereto  is  well  taken. 

Another  exception  makes  it  necessary  to  determine  the  rule 
of  distribution ;  and  here  it  should  be  observed,  that  the  ex- 
plicit language  of  the  testator  gives  the  share  of  those  dying 
^^  without  issue  after  the  date  of  the  will,  and  before  the  sums 
are  paid,"  to  the  other  heirs  mentioned  or  intended  by  him. 
This  excludes  Harriet,  from  whom,  as  her  devisee,  the  plaint- 
iff claims,  and  Janetta,  from  whom,  in  like  manner,  J.  Monroe 
Smith  claims.  It  excludes  Cynthia,  for  the  devise  was  not  to 
her,  but  to  her  children,  and  she  had  none ;  and  leaves  the  pro- 
ceeds of  the  one  hundred  and  sixty -nine  acres  to  be  divided  be- 
tween Sylvia  D.  Newhouse,  the  children  of  Sumner  Dole,  and 
the  child  and  grandchild  of  Benjamin  Dole.  The  children  of 
Sumner  Dole  are  appellants.  In  behalf  of  the  children  of 
Benjamin  it  is  claimed,  that  they  take^p^  capita  and  not  per 
stirpes.  The  referee  held  otherwise,  and  in  this  we  concur 
with  him.  Such  a  construction  carries  out  the  apparent  inten- 
tion of  the  testator.  He  seems  to  have  aimed  at  equality. 
The  proceeds  are  to  be  "  equally  divided, "  "  between,"  he  says, 
^^  my  daughters  Sylvia,  Janetta  and  Harriet,  and  the  children 
and  heirs  of  my  sons  Benjamin  and  Sumner,  and  of  my 
daughter  Cynthia ;  thus  giving  to  each  group  of  grandchild- 
ren a  share  equal  to  that  given  to  a  child.  (Bool  v.  Mix^  17 
Wend.  119.)  I  think  this  intent  is  manifested  by  the  particu- 
lar provision  in  t*ie  will  under  which  the  distribution  is  to  take 
place.  The  beneficiaries  are  in  the  testator's  mind  not  as  in- 
dividuals, but  as  a  body  or  class,  together  representing  or 
standing  for  his  own  child,  and  so  together  taking  of  his  bounty 
a  share  equal  to  that  given  to  his  own  child — his  own  child- 
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ren,  in  equal  shares  in  capita^  his  grandchildren,  by  repre- 
sentation in  stirpes.  There  is  nothing  in  the  will  to  indicate 
a  different  purpose,  and  it  accords  with  the  general  scheme  as 
manifested  bj  other  provisions  of  the  wilL  At  the  beginning 
of  that  instrument,  he  declared  his  desire  "  to  discharge  the 
duties  which  every  man  owes  to  his  family,"  by  making  such 
provision  for  the  distribution  of  his  "  property  as  shall  be  just 
and  equitable."  A  distribution  which  should  give  to  the  chil- 
dren of  Sumner  seven  times  more  than  was  given  to  either  one 
of  the  testator's  own  children  would  defeat  the  object  ex- 
pressed in  this  introduction.  That  he  had  sufficient  or  some 
reason  for  passing  by  his  own  son  and  bestowing  his  bounty 
upon  the  children  of  the  son,  may  be  assumed  ;  but  no  inten- 
tion is  apparent  to  increase  the  bounty  given  to  the  issue  of  one 
son  beyond  that  given  to  the  other  children.  Our  conclusion 
is  confirmed  when  we  find  that  by  a  subsequent  provision,  he 
gives  to  Sylvia,  in  fee,  239  acres ;  to  Eixriety  in  fee,  225  acres ; 
to  Janetta,  173  acres;  while  ^^  to  the  children  and  heirs  of  Ben- 
jamin, as  tenants  in  common,  he  gives  215  acres  in  fee,  and  to 
the  children  of  Sumner,  as  tenants  in  common,  162  acres,  in  fee ; 
and  preserves  a  like  discrimination  between  the  children  and 
grandchildren  in  gifts  of  chattels  made  by  subsequent  provisions 
of  the  will.  It  is  manifest  that  throughout  the  instrument  he 
refers  to  the  children  of  each  son  as  a  class  together  representing 
the  son,  and  not  as  individuals.  It  may  be  conceded,  that  under 
a  devise  or  bequest  to  one  and  the  children  of  another,  it  has  been 
often  held,  thsX  prima  fade  the  persons  tsk^per  capita  KnA 
not  per  stirpes j  and  to  this  effect  are  many  cases  cited  by  the 
appellant  But  the  rule  is  technical,  is  subject  to  many  ex- 
ceptions, and  courts  readily  depart  from  it  when  a  different 
intent  is  discoveAble.  (2  Jarm.  on  Wills,  107 ;  Bdlcom  v. 
IlayneSj  96  Mass.  [14  Allen],  204 ;  LockhaH  v.  Lookharty  3 
Jones  Eq.  [N.  C]  206 ;  Fish^  v.  SktUrncm's  Ea'rs,  3  0.  E. 
Green,  229  ;  ClarTc  v.  Lynoh^  46  Barb.  81 ;  Hoppock  v.  Tucker ^ 
59  K  T.  202 ;  Ferrer  y.  Pyne,  81  K  T.  281.)  We  are 
thus  led  to  the  conclusion  that  the  proceeds  of  the  269  acres 
should  be  divided  into  three  parts,  to  one   of  which  Sylvia. 
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D.  Newhouse  will  be  entitled ;  and  as  the  plaintiff,  Jere- 
miali  Yincent,  has  by  purchase  acquired  the  rights  of  the  chil- 
dren of  Benjamin  Dole,  he  will  be  entitled  to  one  part,  and 
the  children  and  heirs  of  Sumner  to  one  part.  The  judg- 
ment should  be  modified  accordingly,  without  costs  to  either 
party  as  against  the  other  upon  this  appeal 

All  concur. 

Judgment  accordingly. 


Masia  B.  Miniok,  Respondent,  v.  The  Cnr  of  Tbot,  Ap- 
pellant. 

• 

The  charter  of  the  city  of  Troy  (§  10,  chap.  129,  Laws  of  1872)  providea 
that  no  civil  action  shall  be  brought  against  the  city  for  injuries  to  per- 
son or  property  "  unless  it  appears  that  the  claim  for  which  the  action 
was  brought  was  presented  to  the  comptroller  with  an  abstract  of  the 
facts  out  of  which  the  cause  of  action  arose,  *  •  •  and  that  the 
comptroller  did  not,  within  sixty  days,  audit  the  same."  Plaintiff  pre- 
sented a  petition,  as  required,  setting  forth  the  facts  and  claiming  dam- 
ages to  the  amount  of  $10,000  for  Injuries  alleged  to  have  been  caused 
by  the  negligent  omission  of  the  dty  to  keep  one  of  its  streets  in  repair. 
The  claim  not  having  been  audited  as  prescribed,  this  action  was 
brought.  The  complaint  alleged,  substantially,  the  same  facts  as  the 
petition  and  claimed  (5,000  damages.  Meld,  that  the  ^ word  "  claim,"  and 
the  phrase  '*  cause  of  action,"  related  to  the  same  thing ;  that  although 
the  amount  of  compensation  was  different,  the  claim  presented  in  the 
petition  and  the  cause  of  action  set  forth  in  the  complaint  were  identical ; 
and  that  there  was  a  suffident  compliance  with  the  provisions  of  the 
diarter. 

'At  the  close  of  the  charge  of  the  court  on  the  trial,  defendant's  counsel 
excepted  to  the  court's  '*  statement  to  the  jury  of  the  evidence  or  the 
supposed  evidence  connected  with  the  acddent,"  on  the  ground  that  it 
was  ^*  stated  too  strongly."  ^^M,  that  the  exception  was  not  suffident 
to  bring  np  any  question  for  review. 

The  injury  was  caused  by  the  wheel  of  the  wagon  in  which  plaintiff  was 
riding  running  into  a  hole  in  the  street.  The  court  after  it  had  charged, 
in  substance,  that  plaintiff  could  not  recover  if  her  negligence  had  in 
any  manner  contributed  to  the  injury,  and  that  she  was  responsible  for 
the  conduct  of  the  driver,  her  son,  was  asked  by  defendant's  counsel 
to  charge  that "  if  the  hole  was  one  which  might  have  been  seen  by  the 
plaintiff  or  her  son  and  readily  avoided  by  the  ordinary  exercise  of  their 
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ejea,  the  failure  to  avoid  it  conBtitated  negligence."  Tlie  court  replied 
that  this  was  aubetantiallj  correct,  saye  the  expression^** might  have 
heen  seen/'  as  to  which  he  charged,  in  substance,  that  if,  in  the  use  of 
ordinary  care,  the  hole  ought  to  hav/a  been  discovered,  plaintiff  could  not 
recover.    JSMd,  no  error. 

(Argued  December  22,  1880;  decided  January  18, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  ihe  Su- 
preme Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  26,  1874,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below, 
19  Hun,  253.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  received  through  the  negligent  omission 
of  defendant  to  keep  one  of  its  streets  in  repair. 

Plaintiff's  evidence  was  to  the  effect  that  at  the  time  of  the 
accident  she  was  riding  in  a  wagon  through  Congress  street, 
in  the  city  of  Troy ;  her  son,  a  lad  eighteen  years  old,  was 
driving ;  one  of  the  wheels  of  the  wagon  ran  into  a  hole  in  the 
street,  about  a  foot  deep ;  the  seat  upon  which  plaintiff  was 
sitting  broke  and  she  was  thrown  out  and  injured. 

The  further  material  facts  are  sufficiently  stated  in  the 
opinion. 

H.  A,  Parmenter  for  appellant 

JSsek  Cowen  for  respondent.  Defendant  was  liable  for 
any  damages  arising  from  its  streets  being  out  of  repair. 
{Davenport  v.  Ruckma/n,^  37  N.  Y.  668;  Hutson  v.  The 
MayoTy  eto.j  9  id.  163 ;  Conrad  v.  Trustees  of  Ithaca^  16 
id.  158;  Weetv.  Brochport^  id.  161.)  The  length  of  time 
the  hole  had  existed  raises  the  presumption  of  knowledge 
of  its  existence  in  the  city  authorities,  and  the  omission  to 
repair  it  was  negligence  on  the  part  of  the  city.  {Bequa  v. 
CUy  of  Rochester y  45  N.  T.  129.)  The  mere  fact,  that  the 
damages  were  placed  at  different  sums  in  the  claims  presented 
to  the  comptroller  and  in  the  suit,  did  not  make  the  claim  for 
compensation  in  any  respect  different.  {Meld  v.  JPieldy  77  JT. 
T.  294r-297.) 
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Danfoeth,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for* personal  injuries  sustained  by  her  in  consequence, 
as  she  alleged,  of  a  defect  in  one  of  the  defendant's  streets. 
It  was  therefore  necessary  for  her  to  show,  in  the  first  instance, 
"that  the  claim  for  which  the  action  was  brought  was  presented 
to  the  comptroller,  with  an  abstract  of  the  facts"  out  of  which 
it  arosej  and  that  he  did  not  within  sixty  days  thereafter  audit 
the  same.  Charter  of  the  Oity  of  Troy^  T.  C,  §  10.  At  the 
commencement  of  the  trial  she  put  in  evidence  a  petition  ad- 
dressed by  her  to  the  mayor  and  commonalty  of  the  city  of 
Troy  and  to  its  comptroller,  stating  the  facts  of  her  case  sub- 
stantially as  they  are  set  out  in  the  complaint,  and  her  claim 
^^  for  damages  and  injuries "  arising  therefrom  at  the  sum  of 
$10,000.  It  was  not  audited.  In  the  action  she  demands  judg- 
ment for  $5,000,  and  upon  this  variance  the  defendant  objects 
that  the  provision  of  the  statute,  mpra^  has  not  been  comjdied 
with.     The  objection  is,  I  think,  not  well  taken. 

It  is  obvious  that  the  word  "  claim,"  and  the  phrase  "  cause 
of  action,"  relate  to  the  same  thing  and  have  one  meaning.  The 
plaintiff  before  suit  had  a  "claim"  for  damages;  and  this, 
when  stated  in  a  complaint,  is  technically  ^^  a  cause  of  action." 
The  amount  of  compensation  to  which  she  conceived  herself 
entitled,  would  not  before  suit,  in  any  manner,  vary  or  affect 
the  claim ;  nor  does  its  statement  jn  the  pleadings  determine 
the  relief  to  which  she  would  be  entitled.  In  both  cases  it  de- 
pends upon  the  facts  stated.  The  claim,  or  cause  of  action,  is 
made  out  when  the  facts  constituting  it  are  established ;  and, 
as  alleged  in  the  complaint,  they  were  the  same  as  theretofore 
set  forth  in  the  petition.  "We  think  the  statement  was  puflS- 
cient  and  the  object  of  the  statute  answered.  To  the  same  ef- 
fect in  principle  is  the  decision  in  Fidd  v.  Fidd  (77  N.  T.  294). 

At  the  close  of  the  charge  the  defendant's  counsel  excepted 
to  the  court's  "statement  to  the  jury  of  the  evidence,  or  the 
supposed  evidence,  connected  with  the  accident,"  upon  the 
ground  that  it  was  "  stated  too  strongly."  This  was  in  general 
terms,  and  the  attention  of  the  learned  judge  was  not  called  to 
any  specific  statement  nor  was  he  asked  to  charge  in  regard  to 


1881.]  MiNicK  V.  City  of  Troy.  517 

Opinion  of  the  Court,  per  Dahyortk,  J. 

any  other  matter.  In  what  way  or  to  what  extent  it  should  be 
mitigated,  waa  not  fioggested.  The  exception  is  not  enfficient 
to  brijag  before  us  any  question  for  review. 

Upon  the  subject  of  contributory  negligence  on  the  part  of  the 
plaintifE,  the  court  charged :  ^^  The  rule  of  law  is,  that  the  party 
who  brings  her  suit  must  come  into  court  with  clean  hands; 
she  can  only  recover  when  the  accident  is  solely  caused  by  the 
negligence  of  the  defendant  If  the  plaintiff's  negligence  con- 
tributes in  any  degree,  then  the  defendant  is  not  responsible." 
The  duty  of  attention  and  observance  on  the  part  of  the  plaint- 
iff and  the  driver,  for  whose  conduct  she  was  declared  responsi- 
ble, was  there  enforced.  The  defendant's  counsel  requested 
the  court  to  charge  "  that  if  the  jury  shall  find  from  the  evidence 
that  the  hole  in  the  street  did  exist,  as  stated  by  some  of  the 
plaintiff's  witnesses,  and  that  the  wheel  of  the  wagon  got  into 
it,  and  caused  the  seat  to  break,  and  the  plaintiff  to  faU  from 
the  wagon,  still  if  such  hole  was  one  which  might  have  been 
seen  by  the  plaintiff,  or  her  son,  the  driver,  and  readily  avoided 
by^the  ordinary  exercise  of  their  eyes,  the  failure  to  avoid  it 
constituted  negligence  on  the  part  of  the  plaintiff,  which  will 
defeat  this  action ; "  and  the  court  replied :  ^^  That  is  substan- 
tially accurate.  There  is  a  single  expression  there,  though, 
which  needs  to  be  modified,  and  that  is,  4f  this  might  have 
been  seen.'  That  is  the  only  part  in  the  request  to  charge 
which  is  unsound.  I  charge  you  that  if  in  the  use  of  ordinary 
care  and  ordinary  prudence,  such  as  the  ordinarily  prudent  per- 
son  would  have  used  under  the  same  circumstances,  it  ought  to 
have  been  discovered,  then  the  plaintiff  cannot  recover."  The 
defendant's  counsel  thereupon  excepted  to  the  refusal  to  charge 
as  requested  and  to  the  charge  as  given.  The  exception  is  now 
insisted  upon ;  but  no  ground  of  error  is  stated,  and  we  can  dis- 
cover none.  The  plaintiff,  for  the  purposes  of  the  action,  was 
taken  to  be  in  the  same  position  as  the  driver,  and  in  regard  to 
contributory  negligence,  identified  with  him ;  so  that  his  negli- 
gence, if  there  was  any,  was  imputed  to  her ;  and  then  it  was 
held  in  substance  that  if,  by  the  exercise  of  ordinary  care,  he 
could  have  avoided  the  consequences  of  the  defendant's  negli- 
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gence,  the  plaintiff  could  not  recover.  The  duty  and  obligation 
of  the  defendant  to  care  for  and  maintain  its  streets  had  been 
adverted  to  in  a  manner  satisfactory  to  its  counsel,  and  by  the 
various  portions  of  the  charge  the  case  Vas  fully  presented. 
Negligence  by  the  defendant,  and  ordinary  care  by  the  plaint- 
iff, were  necessary  to  sustain  the  action ;  or,  as  applicable  to  the 
facts  of  this  case,  a  defect  in  the  road,  by  the  fault  of  the  de- 
fendant and  no  want  of  ordinary  care  by  the  plaintiff.  Such 
is  the  rule  of  law.  It  was  fairly  laid  before  the  jury,  and  by 
their  verdict  the  plaintiff's  case  is  brought  within  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mabvin  K.  Clask,  as  Marshal,  etc.,  Appellant,  v.  Albkbt  6. 

Woodruff  et  al.,  Bespondents. 

• 

In  the  interpretation  of  a  contract  of  which  a  portion  is  printed  and  a 
portion  written,  greater  weight  will  be  given  to  the  written  than  to  the 
printed  words  where  they  ftre  in  conflict  and  tend  to  different  reonlta. 

Where  a  bond  of  indemnity  given  to  an  officer  can  reasonably  be  con. 
stmed  otherwise,  a  constraction  will  not  be  given  to  it  which  will  make 
the  obligors  liable  for  trespasses  which  they  did  not  direct  or  aathorize. 

Defendants  obtained  judgment  against  W.  and  issued  execution  thereon  to 
plaintiff  as  marshal,  who  levied  npon  personal  property  to  about  double  the 
amount  of  the  execution.  This  property  waa  claimed  by  D.  &  H.  Defend- 
ants gave  a  bond  of  indemnity,  a  printed  form  being  used;  it  con- 
tained a  written  recital  of  the  levy  and  the  claim  of  D.  &  H.,  and  a 
printed  condition  to  save  plaintiff  harmless  from  levying  and  selling 
under  his  execution  **  any  personal  property  which  he  or  they  shall  or 
may  judge  to  belong  to  the  judgment  debtor.*'  A  portion  of  the  prop- 
erty levied  on  which  was  not  in  fact  the  property  of  W.  was  taken  from 
plaintifTs  possession  by  some  person  unknown  ;  upon  his  reporting  the 
eloignment  to  the  defendants  they  notified  him  that  they  should  hold 
him  responsible  for  the  levy.  Plaintiff  thereafter,  without  the  authority, 
knowledge  or  consent  of  defendants,  levied  upon  and  sold  other  property, 
the  proceeds  of  which  he  paid  to  defendants  who  received  it  without  any 
knowledge  of  such  new  levy.  An  action  was  brought  by  S.  against 
plaintiff  for  such  levy  and  sale  and  judgment  recovered  against  him.    In 
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an  action  upon  the  bond,  hdd,  that  it  was  intended  simply  to  far- 
nish  indemnity  for  the  levies  already  made;  that  its  terms  did  not 
enlarge  plaintiff's  aathority.and  the  subseqaent  unlawful  levy  and  sale 
was  made  entirely  at  his  risk,  and  that  defendants  were  not  liable. 

Also  held,  that  the  receipt  by  the  defendants  of  the  proceeds  of  the  sale  in 
ignorance  of  the  facte  was  not  a  ratification;  and  that  they  were  not 
affected  by  knowledge  upon  the  part  of  their  attorney,  as  he  had  no  au- 
thority to  bind  them  by  directing  a  trespass  or  by  ratifying  one  when 
comndtted. 

NewberrpY.  Lee  (S  ElU,  S2S\  Armstrong  y,  Dubois  (1  Abb.  Ct.  App.  11), 
StewaH  v.  Welli  (6Barb.  79),  Barker  ▼.  Braham  (3  WUs.  806),  Bates  v. 
PUiMg  (6  B.  ^  C.  38),  and  Brawn  v.  Feeter  (7  Wend.  301),  distinguished. 

(Argued  December  22,  1880;  decided  January  18, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  September  Ist,  1879,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  the  referee.  (Re- 
ported below,  18  Hun.  417.) 

This  action  was  brought  by  plaintiff  upon  a  bond  of  indem- 
nity executed  by  the  defendants  to  the  plaintiff,  as  marshal, 
which  bond  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Albert  G.  Wood- 
ruff, Francis  J.  Morris  and  Oharles  Morgan,  are  held  and 
firmly  bound  unto  Marvin  R.  Clark  in  the  sum  of  one  thou- 
sand dollars,  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  Clark,  or  to  his  certain  attorney  or  attorneys,  executors, 
administrators  or  assigns,  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals.  Dated  the  16th  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  seventy-five. 

Whereas,  the  above  bounden  Woodruff,  Morris  and  Mor- 
gan did  obtain  judgment  in  the  Marine  Court  against  H.  W. 
Webber,  whereupon  execution  has  been  issued,  directed  and 
delivered  to  the  said  Clark,  requiring  him,  out  of  the  personal 
property  of  the  said  judgment  debtor,  to  satisfy  the  judgment 
aforesaid; 
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And  whereas,  certain  personal  property  that  appears  to  be- 
long to  the  said  Webber  is  claimed  hj  one  Dickson,  and  also 
one  Hont; 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  bonnden  Woodmff,  Moiris  uid  Mor- 
gan shall  well  and  troly  save,  keep  and  bear  harmless,  and  in- 
demnify the  said  Clark,  and  all  and  every  person  and  persons 
aiding  and  assisting  him  in  the  premises,  of  and  from  all  harm, 
let,  trouble,  damage,  liability,  costs,  counsel  fees,  expenses, 
suits,  actions,  judgments,  special  proceedings  and  executions, 
that  shall  or  may  at  any  time  arise,  come,  accrue,  happen  or  be 
brought  against  him,  them  or  any  of  them,  as  well  for  the 
levying  and  making  sale  under  and  by  virtue  of  such  execu- 
tion, of  all  or  any  personal  property,  which  he  or  they  shall  or 
may  judge  to  belong  to  the  said  judgment  debtor,  as  well  as  in 
entering  any  shop,  store,  building,  or  other  premises,  for  the 
taking  of  any  such  personal  property,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

WOODEUFF,  MORRIS  &  CO.  [l.  s.] 
FRANCIS  I.  MORRIS,  [l.  s.]  '' 

A  printed  form  was  used  for  the  bond ;  the  recitals  were 
written  therein ;  the  facts  and  circumstances  under  which  the 
bond  was  given  are  set  forth  in  the  opinion. 

JESward  P.  Wilder  for  appellant.  To  altar  a  contract  on 
the  ground  of  mistake  it  must  be  shown  that  both  parties  to  it 
understood  it  as  it  was  alleged  it  ought  to  have  been.  {Lymanh 
V.  Zftica  Ins.  Go.^  17  Johns.  373 ;  Nevins  v.  Dunlap^  33  N.  T. 
676,  680;  Jacksoh  v.  AndrewSy  69  id.  244;  Boardman  v. 
BarndsoTiy  7  Abb.  [N.  S.]  439  ;  PenneU  v.  Wilson,  2  id.  466 ; 
Boixford  v.  MoLecm,  42  Barb.  445  ;  Da/mhmcm  v.  Sohviting, 
7  N.  T.  Weekly  Dig.  570-1 ;  Miagha/n  v.  Hwrtfwd  Fire  Ins. 
Co.,  12  Hun,  321 ;  Moron  v.  McLaHy,  11  id.  66 ;  WhsalUyn 
V.  Fay,  62  N.  T.  275  ;  Armslo'ong  v.  Dvbois,  1  Abb.  Ct.  App. 
11.)  PlaintifPs  acts  were  directed  or  ratified  by  defendants 
after  giving  him  the  bond.    {Stewart  v.   WeUs,  6  Barb.  79 ; 


1881.]  Clark  v.  Woodruff  et  al.  521 

Opinion  of  the  Gonrt,  per  Finch,  J. 

Newberry  v.  Lee^  3  Hill,  623 ;  Ba/rJcer  v.  Braham^  2  Wile. 
896 ;  BateB  v.  PUlinff,  6  Barn.  &  0.  38 ;  Broym  v.  Feeier^  7 
Wend.  801.) 

John  Brooks  Leamtt  and  L,  B.  Bufmell  for  respondents. 
By  the  bond  of  indemnity  defendants  did  not  authorize  nor  in- 
demnify against  the  Harlem  levy.  {Orijfin  v.  HardefJywrg^ 
41  N.  Y.  464;  Blossom  v.  Oriffin^  13  id.  669.)  An  excess- 
ive levy  is  a  trespass,  for  which  the  execution  debtor  may 
sue  the  officer.  His  writ  is  no  protection  to  him,  for  he 
does  not  levy  by  virtue  of  it,  as  it  only  commands  him  to  levy 
upon  sufficient  to  satisfy  it.  {Hojft  v.  Skidson,  12  Johns.  206 ; 
Zadd  V.  Blimtj  12  Mass.  403 ;  MeGham  v.  Duffy,  2  Duer, 
647 ;  Oreen  v.  Brook,  23  Wend.  490  ;  Ostrcmd&r  v.  Wilder , 
2  Hill,  829 ;  Dempsey  v.  Fox,  22  Barb.  522 ;  Merrvweaiher 
y.Nixon,^  Term  R.  186;  Peck  Y.EUis,  2  Johns.  Oh.  137; 
Coventry  v.  Barton,  1 7  Johns.  142 ;  Holman  v.  Johnson,  Cowp, 
341 ;  Oriffm  v.  Ha/rdevJbv/rg,  41  N.  T.  464 ;  People  v.  Mayor, 
19  How.  293 ;  2  Cowen's  Treatise,  638 ;  Crocker  on  SheriflEs 
[2d  ed.],  Forms  Nos.  174,  177,  p.  564 ;  Curtis  v.  Patterson, 
8  Cow.  65 ;  Sullivan  v.  Anderson,  19  Johns.  233.)  .The  writ- 
ten part  of  the  bond  is  to  prevail  over  the  printed  part.  {Hill 
V.  Miller,  76  N.  Y.  32.)  What  the  attorney  in  this  case  knew 
ttnd  did  would  not  make  defendants  liable  to  Sarah  Hunt. 
{Wdsh  V.  Cochrtme,  63  N.  Y.  181, 185  ;  AwrHl  v.  WiUiams, 
1  Den.  501 ;  8.  C,  4  id.  295 ;  Olstreck  v.  Gilbert,  9  Hun,  242.) 
There  was  no  ratification.  (  Wilson  v.  Tumman,  6  M.  &  G-. 
240;  Byde  v.  Cooper,  26  Vt.  526;  Adams  v.  Freeman,  9 
Johns.  117.)  The  indorsement  of  a  debtor's  address  upon  an 
execution  is  no  direction  whatever  to  execute  the  writ  against 
any  person  or  property,  but  simply  information,  to  the  officer 
where  to  find  defendant.  (Addison  on  Torts,  §  1187;  Chil- 
dren  v.  Wooler,  29  L.  J.  [Q.  B.]  129 ;  Oronshaw  v.  Chap- 
man,  7  H.  &  K  911 ;  Tale  v.  Dederer,  68  N.  Y.  333.) 

Finch,  J.     The  condition  of  the  bond  given  to  the  marshal 
is  differently  construed  by  the  opposite  parties.     The  officer 
SiCKELS  —  Vol.  XXX VHI.        6C 
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relies  apon  its  express  langaage  and  literal  terms,  and  insists  that 
its  protection  for  a  levy  upon  or  sale  of  any  property  which  he 
*^  shall  or  may  judge  to  belong  to  the  said  judgment  debtor," 
covered  all  his  acts  previous  to  the  execution  of  the  bond,  and 
his  levy  made  thereafter  upon  the  goods  in  the  Third  avenue 
store.  Assuming,  as  the  referee  has  found,  that  this  last  levy 
was  made  without  the  knowledge  or  authority  of  the  defend- 
ants, the  interpretation  of  the  marshal  is  that  he  had  the  right 
to  make  any  further  levy  he  pleased  upon  the  basis  of  his  own  sole 
judgment,  and  the  bond  would  cover  the  consequences.  The 
construction  asserted  by  the  defendants  is  that  the  bond  was 
an  indemnity  to  the  officer  only  as  against  the  levies  already 
made,  or  sudi  odiers  as  the  defendants,  should  specifically  au- 
thorize and  request,  and  they  reach  this  construction  not  by  con- 
tradicting or  modifying  the  written  language  of  the  instrument^ 
but  by  interpreting  that  language  in  the  light  of  the  surrounding 
circumstances,  and  so  ascertaining  its  actual  and  real  meaning. 
The  written  recital  in  the  bond  and  the  printed  clause  in  the 
condition  point  in  different  directions.  The  one  plainly  refers 
to  levies  already  made,  and  the  known  adverse  claims  to  the 
property  of  "  one  Dickson"  and  "  one  Hunt "  and  so  indicates 
an  understood  intention  on  both  sides  to  indemnify  the  officer 
against  the  consequences  of  levies  already  made,  and  the  claims 
of  known  and  expected  adversaries.'  The  printed  condition  has  a 
much  broader  scope,  and  indicates  an  intention  to  protect  the 
officer  in  making  any  future  levies  upon  property  "  which  he 
may  judge  "  belongs  to  the  debtor  in  the  execution.  This  am- 
biguity it  was  proper  to  solve  by  throwing  upon  the  language 
used  the  light  of  surrounding  circumstances.  That  is  a  rule  of 
interpretation  merely,  and  does  not  permit  the  making  of  a 
new  contract,  or  a  reformation  of  it,  or  a  disregard  of  its  terms. 
It  authorizes  only  a  just  construction  of  those  terms  and  a 
fair  inference  as  to  the  common  understanding  of  both  the 
contracting  parties.  {Blossom  v.  Oriffin^  13  N".  Y.  569; 
Griffiths  V.  Harderiberg^  41  id.  468 ;  Thomas  v.  TruscoU^ 
53  Barb.  200  ;  Liddle  v.  Market  Fire  Ins,  Co.^  4  Bosw.  179.) 
Besort  may  also  be  had  to  the  further  rule  that  in  the  inter- 
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pretation  of  the  language  of  an  instmment,  greater  weiglit 
ahould  be  given  to  the  written  than  to  the  printed  words,  where 
they  lead  different  ways,  and  tend  to  contrary  results.  {Hill 
V.  Miller  J  76  N.  T.  32 ;  Sarper  v.  The  Alhwryy  Mutual  Ins.  Co.^ 
17  id.  194;  Benedict y.  Ocean  Ins.  Co.,  Slid.  897.)  The  lan- 
guage of  printed  blanks  is  easily  assumed  to  be  appropriate, 
without  careful  examination,  while  the  written  words  more 
safely  and  more  nearly  indicate  the  intention  of  the  contracting 
parties.  Founded  upon  these  two  rules,  the  defendant's  inter- 
pretation prevailed  before  the  referee  and  received  the  approval 
of  the  General  Term.  In  reviewing  their  conclusion,  as  to 
some  extent  involving  a  question  of  law,  we  must  assume  the 
facts  as  found  by  the  referee  so  far  as  they  are  founded  upon 
some  evidence  tending  to  the  conclusion  reached. 

The  general  facts  are  these :  That  the  defendants,  having  ob* 
tained  a  judgment  against  one  Webber,  caused  an  execution 
against  his  property  to  be  issued  to  the  marshal,  and  indorsed 
thereon  for  the  latter's  information  three  addresses  of  the  debtor, 
viz.,  one  on  Sixth  avenue,  one  on  Broadway,  and  one  on  Third 
avenue ;  that  the  defendants'  judgment  was  for  $289,  and  the 
mardial,  by  virtue  of  his  execution,  on  the  2d  day  of  March, 
1875,  levi^  upon  the  goods  in  the  Sixth  avenue  and  Broadway 
stores,  and  which  were  estimated  to  be  worth  $700,  and,  there- 
fore, amply  sufficient  to  satisfy  the  execution ;  that  the  goods 
in  the  Sixth  avenue  store  were,  soon  after  the  levy,  claimed  by 
one  Dixon  as  owner,  and  those  in  the  Broadway  store  by  Bar- 
bara Ann  Hunt ;  that  the  marshal  notiiied  the  defendants  of 
his  two  levies,  and  of  the  hostile  claims,  and  required  an  indem- 
nity, whereupon  the  bond  in  question  was  executed ;  that  it  was 
so  executed  and  delivered  on  the  16th  day  of  March,  1875,  and 
its  tenor  and  effect  were  well  known  to  the  marshal,  but  it  was 
understood  by  the  defendants  to  protect  the  marshal  for  acts 
done  by  him  thereafter,  under  their  authority ;  that  the  prop- 
erty in  the  Sixth  avenue  store  was,  on  the  night  of  the  16th  of 
March,  eloigned  and  taken  from  the  marshal's  possession  by 
some  person  unknown,  but  the  property  so  eloigned  was  not  in 
fact  the  property   of  Webber;  that,   upon  the  marshal's  re- 
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porting  to  the  defendants  the  eloignment  of  the  property  in  tiie 
Sixth  avenue  store,  thej  notified  him  that  they  idiould  hold  him 
responsible  for  his  levy ;  that  the  marshal  thereafter,  without 
the  authority,  knowledge  or  consent  of  the  defendants,  and  on 
the  29th  of  March,  levied  upon  and  afterward  sold  the  goods 
in  the  Third  avenue  store ;  that  he  paid  over  the  proceeds  of 
such  sale  to  the  defendants,  but  the  latter  received  the  same 
without  any  knowledge  of  the  levy  or  sale  at  the  Third  avenue 
store;  that  on  the  25th  of  March,  the  marshal  was  sued 
for  such  levy  and  sale  by  one  Sarah  P.  Hunt,  who  recovered  a 
judgment  against  him  of  $519.95  damages  and  costs.  On  this 
state  of  facts  the  referee  held  that  the  bond  did  not  protect  the 
marshal  in  his  last  levy  and  sale ;  that  the  terms  of  the  instru- 
ment did  not  enlarge  his  authority  in  respect  to  his  duty ;  that 
no  levy  having  been  made  on  the  property  iti  the  Third  avenue 
store  when  the  bond  was  given,  it  must  be  presumed  that  it 
was  not  the  intention  of  the  parties  to  give  or  require  indem- 
nity for  such  last  levy  and  sale ;  that  having  been  made  with- 
out defendant's  knowledge  or  authority,  the  proceedings  were 
wholly  at  the  marshal's  risk,  and  the  defendants  were  not  lia- 
ble on  their  bond.  It  seems  very  apparent,  when  we  study 
the  situation,  that,  at  the  date  of  the  delivery  of  the  bond, 
neither  party  contemplated  any  further  levies,  or  any  addi- 
tional risks  beyond  those  already  made  and  assumed.  On  an 
execution  for  less  than  $300  the  marshal  had  seized 
property  valued  at  more  than  twice  that  amount  As- 
suredly he  contemplated  no  further  levies,  for  his  duty  was 
done  and  he  only  needed  protection  against  the  uiverse  claim- 
ants. With  full  knowledge  of  the  existing  facts  the  bond  was 
given.  It  recites  the  claims  already  made  by  "  one  Dixon  " 
and  "  one  Hunt,"  and  was  plainly  intended  to  furnish  indem- 
nity for  the  levies  already  questioned.  Evidently,  at  that  time, 
nothing  more  was  asked  on  the  one  hand,  or  intended  to  be 
granted  on  the  other.  The  common  intent  and  mutual  under- 
standing were  the  same.  When,  therefore,  the  marshal,  after 
the  goods  in  the  Sixth  avenue  store  had  been  eloigned,  and  he 
had  been  notified  that  he  would  be  held  responsible  by  the  de- 
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fendants  for  their  value,  levied  on  the  property  in  the  Third 
avenue  store,  without  their  knowledge  or  consent,  he  was  act- 
ing at  his  own  risk,  for  his  sole  benefit,  and  assuming  a  re- 
sponsibility which  he  well  knew  was  beyond  the  purpose  and 
intent  for  which  the  bond  was  asked  or  given.  Any  other 
construction  would  operate  as  a  fraud  upon  the  defendants. 
Literally  construed  it  would  make  them  responsible  for  tres- 
passes which  they  did  not  direct  and  could  not  prevent  No 
such  construction  of  the  indemnity  is  necessary.  All  its  lan- 
guage is  satisfied  when  applied  to  the  first  two  levies,  and  is  in 
harmony  with  the  common  intention.  It  is  never  the  purpose 
of  these  indemnities  to  make  the  obligors  responsible  for  tres- 
passes which  they  do  not  direct  or  authorize.  We  should  not 
yield  to  such  a  construction.  The  mischiefs  resulting  would  be 
very  great,  not  only  to  the  parties  and  to  the  public,  but  to  the 
officers  themselves. 

.  It  is  argued,  however,  that  this  interpretation  rests  upon  the 
understanding  of  one  of  the  parties  and  not  of  the  other,  and 
that  the  marshal  acted  on  the  faith  of  the  bond  ^^  as  it  is." 
That  is  a  mistake  in  both  respects.  There  is  no  more  doubt 
that  the  marshal  understood  this  bond,  when  he  took  it,  to  re- 
late wholly  to  the  existing  levies  and  claims,  than  there  is  that 
the  defendants  so  understood  it.  What  he  did  afterward  was 
not  on  the  faith  of  the  bond  ^^  as  it  is,"  but  as  he  hoped  it  would 
prove  to  be.  He  possibly  thought  it  would  bear  a  construction 
which  would  enable  him,  by  an  adroit  stratagem,  to  shift  upon 
the  defendants  themselves  the  burden  of  their  own  threat  to 
hold  him  responsible  for  his  lost  levy. 

It  is  further  ai^ued  that  the  levy  on  the  Third  avenue  store 
was  ratified  by  the  defendants.  That  they  received  the  pro- 
ceeds of  that  levy  is  true,  but  it  was  done  in  ignorance  of  the 
fact.  It  is  claimed  that  their  attorneys  knew.  That  is  so 
found  by  the  referee.  But  the  fact  does  not  affect  the  defend- 
ants. Their  attorney,  as  such,  had  no  authority  to  bind  them 
by  directing  a  trespass  or  by  ratifying  one  when  committed. 
\Wdshy.  Cochrcm,  63  N.  T.  181;  AveriU  v.  FtBioww,  4 
Den.  295.)    He  was  not  the  agent  of  the  defendants  for  any 
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sueli  purpose,  and  could  not  bind  them.  Indeed,  if  we  take 
his  version  of  the  transaction,  which  is  most  natural  and  rea- 
sonable  and  given  with  apparent  frankness  and  sincerity,  and 
corroborated  by  his  derk,  there  was  not  only  no  authority 
given  to  the  marshal  to  make  the  levy  in  dispute,  or  any  rati- 
fication of  it  when  made,  but  on  the  contrary  a  distinct  notifi- 
cation to  the  officer  that  he  would  be  held  responsible  for  the 
lost  levy,  and  if  he  chose  to.  protect  himself  by  a  further  levy 
at  the  Third  avenue  store  he  must  do  so  at  his  own  sole  risk. 
When  after  this  the  attorney  received  the  money  he  had  the 
right  to  assume  that  so  far  as  it  came  from  the  Third  avenue 
goods  it  had  been  collected  by  the  officer  at  his  own  risk,  tod  was 
paid  for  his  own  protection.  The  proof  falls  far  short  of  any 
thing  like  a  ratification.  If  it  approached  such  a  result  more 
nearly,  it  would  still  be  confronted  by  the  difficulty  that  the  acts 
of  the  attorney  did  not  affect  the  defendants.  The  cases  on  this 
subject  cited  by  the  appellant  {Netobsrry  v.  Zee,  3.  Hill,  523 ; 
Armatrong  v.  Dvboisy  1  Abb.  Ct.  App.  11 ;  Steward  v.  WdUj 
6  Barb.  T9 ;  Barker  v.  Brahan,  3  Wils.  396 ;  Bates  v.  PiO- 
inffy  6  Bam.  &  C.  38 ;  Brcnmi  v.  Feeter^  7  Wend.  801)  were 
all  cases  in  which  by  some  act  or  direction  the  party  had  con- 
nected himself  with  the  trespass,  and  thereby  made  the  attor- 
ney his  agent  for  the  specific  purpose. 

The  question  in  the  case,  therefore,  comes  back  to  the  con- 
struction of  the  bond.  We  do  not  overlook  the  suggestion  of 
the  learned  counsel  for  the  appellant,  that,  giving  the  rules  of 
interpretation  from  surrounding  circumstances  the  freest  play, 
it  is  still  apparent  that  the  bond  was  intended  to  cover  the 
seizure  of  the  goods  in  the  Third  avenue  store.  He  argues 
that  before  the  execution  of  the  indemnity  the  marshal  mp- 
posed  he  had  levied  on  those  goods,  and  so  reported  to 
defendants'  attorneys.  All  that  he  did,  as  the  basis  of  his 
alleged  supposition,  was  to  go  into  the  store  and  look  around. 
It  taxes  credulity  to  believe  that  he  thought  that  a  levy,  and 
the  referee  refused  to  find  any  such  fact.  The  attorney  also 
denies  emphatically  that  he  was  told  by  plaintiff  before  tlie 
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delivery  of  the  bond  that  he,  the  plaintiff,  had  been  to  the 
Third  avenue  store. 

We  can  see  no  ground,  therefore,  upon  which  the  plaintiff 
can  rest  his  case,  except  a  literal  and  rigid  construction  of  the 
printed  language  of  the  bond.  This  court  has  never  been 
unduly  swayed  in  that  direction.  Our  adjudications  upon 
printed  forms  of  insurance  policies,  and  blanks  used  by  car- 
riers to  shield  their  own  negligence,  rest  upon  rules,  of  inter- 
pretation which  may  justly  be  applied  to  the  broad  and  sweep- 
ing terms  of  official  bonds  like  the  one  in  question.  The  real 
and  just  meaning,  and  the  fair  and  understood  intention,  are 
the  only  safe  guides  where  the  language  is  open  to  a  doubt. 
These  views  cover  substantially  all  the  material  questions 
raised  on  the  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur  except  Rapallo,  J.,  who  did  not  vote;  Folgeb, 
Ch.  J.,  concurring  in  result 

Judgment  affirmed. 


ViBoiNiA  N.  Tatiob,  Executrix,  etc..  Appellant,  v.  Thomas 

L.  Wing,  Kespondent. 

Notwithstanding  the  provlBion  of  the  Code  of  Clyil  Procedure  (§  791) 
giving  preferences  among  ciyil  caoses,  a  partj  claiming  a  preference  In 
this  conrt  most  comply  with  the  directions  of  Rale  20  ;  i.  «.,  he  mast 
state  such  claim  in  his  notice  of  argument,  and  the  grounds  of  the  pre! 
erence,  etc. 

(Submitted  January  18, 1881 ;  decided  January  25,  1881.) 

This  was  a  motion  to  advance  the  cause  upon  the  calendar. 
The  notice  of  appeal  contained  no  claim  of  preference. 

0.  D.  M.  Baker  for  motion. 

TF.  Fa/rrmgton  opposed. 

Danfobth,  J.    Notwithstanding  the  provisions  of  section  791 
of  the  Oode  of  Civil  Procedure,  giving  certain  preferences 
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among  civil  causes  in  the  trial  or  hearing  thereof,  it  is  still 
necessary  for  a  party  claiming  a  preference  in  this  court  to  com- 
ply with  the  directions  of  Bule  20.  He  must,  therefore, 
in  his  notice  of  argument  state  such  claim,  and  the  other 
facts  mentioned  in  that  rule.  In  omitting  these  things  the 
plaintiif  erred,  but  it  was  evidently  through  misconception 
of  the  extent  of  the  statute,  and  the  cause  may  now  take  the 
preference  to  which  it  is  entitled. 

Motion  granted,  without  costs. 

All  concur. 

Motion  granted. 


Fbanchs  Swipt,  Appellant  and  Itespondent,  v.  The  Matob, 
Aldeembn  and  Commonalty  of  the  Oity  of  New  Toek, 
Bespondent;  The  Police  Depabtmentofths  CtiyofNew 
ToBK,  Appellant. 

Where  a  particular  mode  of  discharging  the  obligations  of  a  municipal  cor- 
poration is  provided  bj  law,  that  mode  must  be  pursued  ;  and  it  is  only 
when  the  corporation  is  put  in  default  in  omitting  to  discharge  some 
dut J  imposed  upon  it  hj  statute  after  the  proper  steps  have  been  taken, 
that  an  action  will  lie  against  it,  unless  it  has  bj  some  act  of  its  own,  out- 
side of  the  original  indebtedness,  rendered  itself  liable. 

It  seems  that  under  the  charter  of  the  city  of  New  York,  of  1873  (chap.  835 
of  the  Laws  of  1873),  although  the  power  of  incurring  obligations  for 
street  cleaning  is  conferred  upon  the  police  department,  yet  as  that 
department  exercises  the  power  simply  as  one  of  the  executive  branches 
and  instrumentalities  of  the  city  government  and  on  its  behalf,  the  duty 
of  providing  means  for  their  payment  and  of  paying  them  resting  upon  the 
corporation,  it  could  be  treated  as  the  debtor  ;  and  an  action  would  be 
maintainable  against  it. 

MaxmUian  v.  The  Mayor  (63  N.  Y.  160)»  and  Ecm  v.  The  Ma^ar  (70  id. 
463),  distinguished. 

The  police  department,  however,  having  been  by  the  act  supplementary 
to  the  charter  (chap.  755  of  the  Laws  of  1873)  intrusted  with  the  payiiitent 
of  its  own  expenditures  through  its  own  treasurer,  an  action  would  not 
lie  in  the  first  instance  against  the  corporation  for  an  indebtednees  in- 
curred by  the  street  department. 

The  remedy  of  the  creditor  against  the  police  department  is  by  man. 
damns,  not  by  action. 
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An  action  is  not  maintainable  agatnat  a  department  of  a  city  government. 

Plaintiff  was  emplojed  by  the  police  department  in  Mardi,  1874^  to  remove 
the  garbage  from  the  streets  at  an  agreed  compensation  of  |800  per 
month  ;  the  employment  terminable  at  the  pleasure  of  the  department, 
and  it  was  so  terminated  in  July,  1874.  Plaintiff's  bills  were  paid  for 
two  months.  For  the  residue  of  the  time  they  were  rendered,  but  not 
paid.  From  March,  1874,  to  January  17, 1877,  there  was  upon  the  books 
of  the  street  cleaning  bnreaa  of  the  police  department  an  unexpended 
balance  of  appropriations  for  the  year  1874,  more  than  sufftcient  to  pay 
plaintiff's  claim;  this  was  paid  into  the  city  treasury  on  the  day  last 
named.  Plaintiff  duly  presented  his  claim  to  the  comptroller  and  de- 
manded payment,  which  demand  was  not  complied  with.  In  an  action 
to  recover  the  balance  unpaid,  kdd,  that  the  action  was  not  maintainable 
against  the  police  department ;  but  that  as  it  appeared  that  at  the  time 
plain tiff*B  claim  accrued  there  was  in  the  street  cleaning  department 
moneys  sufficient  and  legally  appropriated  to  the'  payment  thereof,  and 
as  after  notice  thereof  the  department  paid  this  fund  into  the  city 
treasury,  where,  so  far  as  appeared,  it  still  remained,  it  constituted  a 
specific  fund  upon  which  the  law  impressed  a  trust  for  the  payment 
of  his  daim  which  the  plaintiff  was  entitled  to  have  so  applied ;  and 
that  aa  the  corporation  took  the  fund  with  notice  of  the  trust  and  of 
plaintiff's  claim,  an  action  was  maintainable  against  it  to  compel  the  exe- 
cution of  the  trust. 

Also  held,  that  the  contract  for  the  work  was  not  within  the  provision  of 
said  charter  (§  91),  providing  that  where  work  is  necessary  to  be  done  to 
complete  or  perfect  a  particular  job  for  the  corporation,  involving  an  ex- 
penditure of  over  $1,000,  the  same  shall  be  let  by  contract,  after  adver- 
tisement, to  the  lowest  bidder ;  as  the  work  here  was  not  done  to  com- 
plete any  particular  job,  and  It  did  n>H  necessarily  involve  an  expenditure 
of  more  than  (1,000. 

Sioift  V.  The  Mayer  (17  Hun,  618),  reversed. 

(Submitted  November  18. 1680 ;  decided  January  26, 1881.) 

Thbsb  are  cross  appeals  from  a  jadgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  May  23, 1879,  affirming  a  judg- 
ment in  favor  of  plaintiff  against  defendant,  the  police  de- 
partment of  the  city  of  New  York,  also  a  judgment  in  favor 
of  defendant,  the  mayor,  etc.,  against  the  plaintiff.  (Beported 
below,  17  Hun,  518.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
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dae  the  plaintiH  under  a  contract  made  with  the  police  depart- 
ment for  removing  garbage,  etc- 

Thefacts  appear  sufficiently  in  the  opinion. 

WHZiomh  Hildreth  Fidd  for  appellant.  The  police  depart- 
ment, being  specially  charged  by  law  with  the  duty  of  cleaning 
the  streets,  and  being  provided  with  the  necessary  funds  to 
meet  the  necessary  expenses  incurred,  is  liable.  (Laws  of  1872, 
chap.  677 ;  Laws  of  1873,  chap.  835,  §  67 ;  iVT.  Y.  Balcmce 
Dock  Co,  V.  MayoTy  8  Ilun,  247 ;  MaamUian  v.  Mayor,  2 
id.  160.)  The  city,  having  received  the  unexpended  appropria- 
tion of  the  street  cleaning  department  for  the  year  1874,  to- 
gether with  the  benefit  of  the  work,  has  made  itself  liable  for 
his  expense.     {Moore  v.  Mayor,  73  N.  T.  238.) 

William  O,  Whitney  for  respondent.  The  police  depart- 
ment is  an  executive  department  of  the  municipal  government 
(Laws  of  1873,  §  26,  chap.  335,  p.  491.)  Defendant,  the  mayor, 
etc.,  is  not  liable  for  a  work  or  supply  furnished  without  the  re- 
quirements of  the  charter  being  observed  by  reason  of  an  implied 
liability  to  pay  for  work  and  supplies  actually  furnished  and  used. 
{McDonald  v.  The  Mayor,  68  N.  T.  21.)  The  authority  to  clean 
streets  and  remove  garbage  from  the  city  belongs  to  the  police 
department.  (Laws  of  1872,  chap.  677,  p.  1623 ;  Laws  of  1873, 
chap.  335,  §  67 ;  Laws  of  1870,  chap.  137,  §  104 ;  Oreme  v. 
Mayor,  60  N.  Y.  306 ;  Matter  of  Hciiins.)  The  city  is  not 
responsible  for  the  contracts  of  the  department  of  police. 
{Ham  V.  Mayor,  70  N.  Y.  463 ;  Dcmnatt  v.  Mayor ^  66  id. 
586 ;  Maxmiiian  v.  Mayor,  62  id.  160.)  The  department  of 
police  in  the  city  of  New  York  can  neither  sue  nor  be  sued, 
and  no  judgment  should  have  been  directed  against  such  de- 
partment. (iT.  y.  JBala^nce  Dock  Co.  v.  Mayor,  8  Hun,  247.) 
The  remedy  of  the  plaintiff  is  by  nuindanma  against  the  board. 
{People  ex  rel,  Satterlee  v.  Bd,  of  Police,  75  N.  Y.  38.) 

Kapallo,  J.  In  March,  1874,  the  plaintiff  was  employed 
by  the  police  department  to  remove  from  the  city  the  accumu- 
lations of  garbage  resulting  from  the  cleaning  of  streets,  and 
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the  compensation  agreed  upon  was  at  the  rate  of  $800  a  month 
so  long  as  his  employment  should  continue.  This  mode  of  re- 
moval of  the  garbage  was  experimental  and,  therefore,  his 
employment  was  not  for  any  fixed  time,  but  was  terminable 
at  the  pleasure  of  the  department.  In  pursuance  of  this  em- 
ployment he  rendered  the  stipulated  service  from  March  23, 
1874,  until  July  17,  1874,  when  his  employment  was  termi- 
nated by  order  of  the  board.  No  fault  is  foimd  with  the  man- 
ner in  which  the  service  was  performed.  His  bills  for  the 
first  two  months  were  duly  audited  and  paid.  His  bills  for 
the  residue  of  the  time  were  rendered  but  not  paid.  From 
March,  1874,  to  January  17,  1877,  there  was  upon  the  books 
of  the  street  cleaning  bureau  of  the  police  department  an  un- 
expended balance  of  the  appropriation  for  the  year  1874 
amounting  to  upwards  of  $19,000,  and  on  the  17th  January, 
1877,  this  sum  was  paid  by  the  police  department  into  the 
city  treasury. 

The  plaintiff  duly  presented  his  claim  to  the  comptroller  on 
the  17th  of  April,  1876,  and  demanded  payment,  but  no  part 
of  it  has  been  paid. 

He  claims  in  this  action  to  recover  $1,466.67  for  his  com- 
pensation from  May  23  to  July  17,  1874,  at  the  stipulated 
rate  of  $800  per  month,  with  interest.  The  court,  on  the 
trial,  dismissed  the  complaint  as  to  the  corporation,  but  di- 
rected a  verdict  in  his  favor  against  the  police  department. 
Both  parties  appeal. 

On  the  appeal  of  the  police  department  the  main  question 
which  arises  is,  whether  it  is  capable  of  being  sued?  On  the 
appeal  of  the  plaintiff  the  questions  arise,  first,  whether  the 
corporation  of  New  York  is  liable  upon  obligations  incurred 
by  the  police  department  for  cleaning  the  streets,  and  if  so, 
how  such  liability  can  be  enforced ;  and,  secondly,  whether  the 
work  performed  by  the  plaintiff  came  within  the  provisions  of 
section  91  of  the  charter  of  1873,  Laws  of  1873,  chapter  335  ? 

As  these  questions  arise  under  the  provisions  of  that  charter, 
a  brief  reference  to  them  is  necessary. 

By  section  1,  the  mayor,  aldermen  and  commonalty  of  .the 
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city  of  New  York  are  declared  to  be  a  body  corporate,  with 
all  the  powers  and  privileges  theretofore  held  by  it  and  not 
modified  or  repealed*  It  cannot  be  doubted  that  keeping  the 
streets  in  order  and  providing  for  cleaning  them,  including 
the  removal  of  garbage  therefrom,  are  among  these  powers. 

By  section  2,  the  legislative  powers  of  the  corporation  are 
vested  in  the  common  council,  and  by  section  19,  its  ex- 
ecutive power  is  vested  in  the  mayor  and  officers  of  the  de- 
partments thereby  created*  The  heads  of  these  departments 
are  appointed  by  the  mayor  with  tibe  consent  of  the  board  of 
aldermen,  and  are  requii^d  to  report  their  operations  to  him,  and 
are  removable  by  him  for  cause  subject  to  the  approval  of  the 
governor.     (§§  25,  26,  27.) 

Among  the  legislative  powers  of  the  common  council  spe- 
cially  enumerated,  is  that  of  regulating  the  cleaning  of  the 
streets.  (§  18,  subd.  8.)  Among  the  departments  created,  is 
the  police  department,  and  the  executive  duty  of  cleaning  the 
streets  is,  by  section  67,  imposed  upon  this  department  of  tho 
corporation.  For  the  performance  of  this  duty  it  is  required 
to  establish  a  bureau  of  street  cleaning,  and  an  inspector  who 
shall,  under  the  supervision  of  the  board  of  police,  have  charge 
of  the  cleaning  of  the  streets  and  public  places,  and  ho  is  vested 
with  the  powers  and  duties  formerly  reserved  to  or  imposed 
upon  the  street  inspector  in  respect  to  street  cleaning,  and  is 
required  to  file  with  the  comptroller  monthly  a-  statement 
showing  the  number  of  persons  employed  each  day  in  the 
preceding  month,  and  their  salary  or  compensation. 

For  tlie  purpose  of  defraying  the  expenses  incurred  by  the 
several  departments,  a  board  of  estimate  and  apportionment 
is  established,  whose  duty  it  is  annually,  to  make  a  provisional 
estimate  of  the  amount  required  to  pay  the  expenses  of  con- 
ducting the  public  business  of  the  city  and  county  in  each  de- 
partment and  branch  thereof  for  the  ensuing  year.  Tliis  esti- 
mate is  to  show  in  detail  the  aggregate  amount  allowed  to  each 
bureau.  After  the  revision  and  correction  provided  for  by 
the  charter,  this  estimate  is  to  become  final,  and  the  several 
sums  thereby  become  appropriated  to  the  several  purposes  and 
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departments  therein  named,  and  the  aggregate  amonnt  is  to  be 
raised  by  tax. 

No  expense  is  to  be  incurred  by  any  of  the  departments  or 
their  ofBcers,  unless  an  appropriation  shall  have  been  previ- 
ously made  covering  it.  (§  89.)  All  contracts  are  to  be  made 
by  the  appropriate  heads  of  departments  (§  91),  and  where 
the  amount  is  not  such  as  to  require  a  contract  no  ex- 
penditure can  be  made  imless  the  necessity  thereof  is  certified 
by  the  appropriate  head  of  department  and  an  appropriation 
made.     (§  92.) 

All  payments  on  behalf  of  the  corporation  are  to  be  made 
by  the  finance  department,  the  head  of  which  is  the  comptrol- 
ler, and  this  department  has  control  of  the  fiscal  concerns  of  the 
corporation.  All  accounts  rendered  to  or  kept  in  the  other  de- 
partments are  subject  to  the  revision  of  the  finance  department, 
which  is  empowered  to  settle  and  adjust  all  claims  in  favor  of 
or  against  the  corporation,  and  all  accounts  in  which  the  cor- 
poration is  concerned  as  debtor  or  creditor,  v  (§§  29,  30,  31.) 
In  this  department  is  a  bureau  for  the  reception  of  all  moneys 
paid  into  the  city  treasury  and  the  payment  of  all  warrants 
drawn  by  the  comptroller  and  countersigned  by  the  mayor,  the 
chief  officer  of  which  is  the  chamberlain.  (§  33,  subd  7.)  By  sec- 
tion 34  authority  is  impliedly  given  to  pay  judgments  against  the 
corporation  by  providing  that  warrants  should  only  be  drawn 
on  vouchers  for  the  expenditure,  audited,  approved  and  filed, 
except  in  the  case  of  judgments,  in  which  case  transcripts  shall 
be  filed,  and  it  is  provided  by  section  105,  that  no  action  shall 
be  maintained  against  the  corporation  unless  the  claim  upon 
which  the  action  is  brought  has  been  presented  to  the  comp- 
troller and  he  has  neglected,  for  thirty  days  after  such  present- 
ment, to  pay  the  same. 

If  the  cleaning  of  the  streets  by  the  police  department  were 
carried  on  under  this  general  system,  and  the  obligations  incur- 
red therefor  were  payable  by  the  finance  department  of  the 
corporation,  there  would  be  tittle  difficulty  in  holding  that 
where  the  necessary  appropriation  had  been  made,  and  all  the 
conditions  required  of  the  creditor  had  been  performed,  lie 
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could,  in  cAse  of  non-payment,  maintain  an  action  for  the 
amount  due  him,  against  the  corporation.  The  right  to  main- 
tain actions  upon  demands  against  it  is  expressly  recognized, 
and  although  in  the  case  of  street  cleaning  the  power  of  incur- 
ring the  obligations  is  conferred  upon  the  police  department^ 
yet  that  department  exercises  the  power  simply  as  one  of  the 
executive  branches  and  instrumentalities  of  the  city  govern- 
ment created  for  the  purpose  of  performing  a  duty  of  the  cor- 
poration, and  the  obligations  are  incurred  in  its  behalf,  and  if 
the  duty  not  only  of  providing  means  for  their  payment,  but 
also  of  paying  them  out  of  its  treasury  through  its  finance  de- 
partment, rested  upon  the  corporation,  I  can  see  no  reason  why 
it  should  not  be  treated  as  the  debtor  and  suable  as  such.  The 
cases  of  Maxmilian  v.  The  Mayor  (62  N.  Y.  160)  wcAIIara 
v.  The  Mayor  (70  id.  463)  do  not  affect  this  question.  Those 
were  actions  for  damages  resulting  from  negligence,  and  it  was 
held  that  as  the  persons  guilty  of  the  negligence  were  not  the 
servants  of  the  coi'poration,  not  being  either  employed  or  re- 
movable by  it,  or  engaged  in  the  performance  of  any  corpo- 
rate duty,  the  city  was  not  liable  for  their  negligence.  But 
the  ultimate  responsibility  of  the  corporation  upon  contracts 
entered  into,  or  obligations  legally  incurred  by,  the  departments 
of  the  city  government  for  the  benefit  of  the  corporation  and 
payable  by  the  finance  department  out  of  the  city  treasury  is 
not  denied  in  those  cases  or  any  other  that  has  been  cited. 

The  general  system  provided  by  the  charter  of  1873  for  the 
payment  of  expenses  or  obligations  incurred  by  the  several  de- 
partments is,  however,  departed  from  in  the  case  of  the  police 
department.  By  the  act  supplementary  to  the  charter  (chap. 
755  of  Ijaws  of  1873,  §  7),  the  police  department  is  intrusted 
with  the  payment  of  its  own  expenditures,  through  its  own 
treasurer.  By  this  section  tlie  comptroller  is  required  to  pay 
over  to  the  treasurer  of  police  the  total  amount  annually  esti- 
mated, levied,  raised  and  appropriated  for  the  support  and 
maintenance  of  the  police  department  and  force,  on  its  requi- 
sition (not  exceeding  one-twelfth  part  of  the  total  in  any  one 
month),  and  the  board  through  its  treasurer  is  authorized  to  pay 
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all  obligations  lawfully  incurred  by  or  by  authority  of  the  board, 
and  it  is  its  duty,  if  required,  to  transmit  duplicate  vouchers 
for  such  paynients  to  the  finance  department. 

Under  this  special  system  it  is  very  dear  that  an  action  will 
not  lie  in  the  first  instance  against  the  corporation  for  an  in- 
debtedness incurred  by  the  police  department.  There  must  be 
an  appropriation,  to  create  a  liability,  and  if  the  comptroller 
pays  the  sum  appropriated  to  the  treasurer  of  the  police  depart- 
ment, he  has  performed  his  whole  duty.  The  creditor  must 
follow  it  and  look  to  it  for  his  pay,  and  if  the  police  depart- 
ment refuses  to  audit  his  claim  and  order  payment  by  its  treas- 
urer, the  remedy  of  the  creditor  is  by  mcmdamus.  K  the  po- 
lice department  refuse  to  make  a  requisition  for  funds  from  the 
comptroller  when  entitled  thereto,  or  the  comptroller  refuses 
to  pay  them  over  to  the  treasurer  of  poL'ce,  the  directions  of  the 
charter  in  those  respects  can  be  enforced  by  the  same  process, 
and  in  this  manner  the  creditor,  if  justly  entitled,  can  obtain 
payment  in  the  manner  provided  by  the  charter.  Where 
a  particular  mode  of  discharging  the  obligations  of  municipal 
corporations  is  provided  by  law,  that  mode  must  be  pursued ; 
and  it  is  only  when  the  corporation  is  put  in  default  in  omitting 
to  discharge  some  duty  imposed  upon  it  by  statute  after  the 
proper  steps  have  been  taken,  that  an  action  will  lie  {Dam/nat 
V.  The  MayoTy-QQ  N.  Y.  585),  unless  indeed  it  has  by  some  act 
of  its  own,  outside  of  the  original  indebtedness,  rendered  itself 
liable,  a  point  which  will  be  considered  hereafter. 

The  appeal  of  the  police  department  must  be  sustained.  It 
is  a  mere  department  or  subdivision  of  the  city  government, 
and  is  not  itself  a  body  corporate,  and  there  is  no  statute 
brought  to  our  notice  authorizing  actions  to  be  brought  against 
it,  or  providing  for  the  payment  of  any  judgment  against  it. 
In  iT.  Y.  Balcmce  Book  Co.  v.  The  Maytyr  (8  Hun,  247), 
it  was  held  that  the  department  of  public  charities  could 
not  be  sued,  although  it  has  the  same  power  of  drawing 
for  and  disbursing  the  sums  appropriated  to  its  use,  and 
in  People  ex  rel.  SatterUe  v.  Bowrd  of  Police  (75  N.  Y. 
38),  a  numda/mnM    against  the  department,    to  compel   the 
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board  to  draw*  a  requisition  upon  the  comptroller  for  a  sum 
sufficient  to  pay  a  balance  due  a  police  surgeon  for  liis 
salary,  was  sustained;  showing  impliedly  that  the  appro- 
priate method  of  obtaining  payment  from  that  body  is  to  com- 
pel it  to  perform  its  statutory  duty  by  m/omdcmyus^  and  not  by 
action. 

This  point  requires  the  reversal  of  the  judgment  against  the 
police  department,  but  there  is  a  further  question  whether  there 
are  not  circumstances  in  this  case  which  entitle  the  plaintiff  to 
maintain  his  action  against  the  city.  It  appears  and  is  ad- 
mitted, that  at  the  time  the  plaintiffs  claim  accrued  there  was 
in  the  street  cleaning  department  a  sum  much  more  than  suffi- 
cient to  pay  the  plaintifPs  claim,  and  legally  appropriated  to 
the  payment  thereof,  in  case  his  claim  was  valid,  and  that  it 
remained  there  until  long  after  both  the  police  department  and 
the  finance  department  had  notice  of  his  claim,  and  that  with 
such  notice  the  police  department  paid  this  fund  into  the  city 
treasury,  and  it  was  there  received  by  the  finance  department, 
as  an  unexpended  balance ;  and  for  all  that  appears  it  remains 
there  still.  This  was  doubtless  done  upon  the  supposition 
that  the  plaintiflPs  claim  was  invalid  because  the  work  was  not 
contracted  for  in  the  manner  prescribed  by  section  91  of  the 
charter  of  1873.  But  if  on  examination  this  defense  is  found 
not  to  be  sustainable,  this  unexpended  balance  was  legally  ap- 
propriated to  its  payment,  and  it  constituted  a  specific  fund 
wliich  the  plaintiff  had  tlie  right  to  have  so  applied,  and  the 
application  of  which  the  court  would  have  compelled.  As 
before  shown  the  only  remedy  of  the  plaintiff  was  to  follow 
this  fund  and  the  law  impressed  upon  it  a  trust  for  the  pay- 
ment of  his  claim  out  of  it.  It  was  raised  for  the  ex- 
press purpose  of  paying  obligations  incurred  in  cleaning  the 
streets.  It  was  placed  by  the  finance  department  in  the  hands 
of  the  police  department  for  that  purpose  and  no  other ;  the 
duty  of  so  applying  it  was  imposed  by  law,  and  the  credit- 
ors had  the  legal  right  to  look  to  that  fund  for  their  payment 
and  in  fact  were  confined  to  the  security  which  it  afforded 
them.     Instead  of  making  the  application  they  returned  it  to 
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the  oorporatioB,  wlio,  if  not  technically,  wae  in  substance  the 
real  debtor,  who  took  it  with  notice,  not  only  of  the  trust,  but 
of  the  plflintifE'B  claim  upon  the  fund.  I  think  it  is  a  proper 
case  for  the  application  of  Ae  well-settled  rule  that  one  who 
receives  a  fund  impressed  with  a  trust,  and  receives  it  with  no- 
tfte  of  the  trust,  is  bound  and  can  be  compelled  to  execute  it. 

By  applying  this  equitable  and  well-established  rule  the^  cir- 
cuitous method  of  compelling  the  finance  department  to  pay 
the  money  back  to  the  police  department  and  then  coitipelling 
that  department  to  order  its  payment  by  their  treasurer  and 
then  compelling  him  to  pay  the  plaintifi,  will  be  avoided  and 
the  same  just  result  will  be  attained.  The  complaint  contains 
all  the  allegations  necessary  to  show  that  the  plaintifiE  is  en- 
titled to  this  relief  and  tliat  the  money  paid  into  the  city  treas- 
ury, or  so  much  thereof  as  is  necessary  to  pay  the  plaintiffs 
claim,  equitably  belongs  to  him,  and  can  be  treated  as  money 
received  to  his  use. 

The  only  objection  made  by  the  defense,  on  the  trial,  to  the 
plaintiffs  right  to  payment  of  his  claim,  was  that  the  work 
was  not  contracted  for  pursuant  to  section  91  of  the  charter  of 
1873.  !No  other  point  was  made  upon  the  trial  in  this  respect. 
That  section  provides  that  whenever  any  work  is  necessary  to 
be  done  to  complete  or  perfect  a  particular  job  for  the  corpo- 
ration and  the  several  parts  of  said  work  shall  together  '^  in- 
volve the  expenditure  of  more  than  one  thousand  dollars,"  the 
same  shall  be  by  contract  made  by  the  appropriate  head  of 
department  with  the  lowest  bidder,  after  advertisement  invit- 
ing proposals. 

The  work  in  question  is  conceded  by  this  objection  to  have 
been  done  for  the  corporation,  but  it  was  not  done  to  complete 
any  particular  job,  nor  did  it  necessarily  involve  the  expendi- 
ture of  more  than  $1,000.  The  employment  was  for  a  service 
continuous  in  its  character,  but  terminable  at  the  pleasure  of 
the  employer.  The  mere  fact  that  it  might  be  continued  so 
long  as  to  cost  the  city  in  the  aggregate  more  than  $1,000  did 
not,  we  think,  bring  it  within  the  provisions  of  the  section.  It 
was  intended  to  apply  to  contracts  for  particular  jobs  involving 
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a  liability  to  pay  the  amount  named,  not  to  services  for  an 
indefinite  period  involving  no  obligation  on  the  part  of  the 
city  to  continue  the  service.  If  so,  every  employment  of  a 
laborer  or  other  servant  at  a  certain  rate  per  month  might  be 
brought  within  it,  because,  if  continued  long  enough,  the  wages 
might  in  the  aggregate  amount  to  more  than  $1,000.  In  tJKs 
case  the  agreement  was  that  so  long  as  the  plaintiff  should  be 
retained  in  the  employment  he  should  receive  pay  at  the  rate 
of  $800  per  month.  There  was  no  express  obligation 
to  retain  him  even  for  a  whole  month,  but  if  one  could  be  in- 
ferred, the  amount  involved  did  not  exceed  $1,000. 

The  judgment  against  the  police  department,  and  the  judg- 
ment in  favor  of  the  corporation  should  both  be  reversed  and 
a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


In  the  Matter  of  the  Petition  of  Thomas  H.   Walter  to 

Vacate  an  Assessment. 

The  power  conferred  upon  the  commisBioners  of  Central  park  by  the  act 
of  1867  (§  1,  chap.  697,  Liiws  of  1867)  to  change  the  grade  of  any  of  the 
streets  within  a  district  therein  specified,  in  the  city  of  New  York,  was 
not  subject  to,  or  limited  by,  the  provision  of  the  act  of  1852  (§  3,  chap. 
52,  Laws  of  1852),  prohibiting  the  common  oonncil  of  said  city  from 
changing  the  grade  of  streets  without  the  written  consent  of  the  owners 
of  two-thirds,  in  lineal  feet,  of  the  adjoining  lands. 

Accordingly,  Tield^  that  an  assessment  for  a  change  in  the  grade  of  a  street, 
made  by  said  commissioners  under  said  act  of  1867,  was  not  invaUdated 
because  of  failure  to  obtain  such  consent. 

(Submitted  November  80,  1880  ;  decided  January  25,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  July  1,  1880, 
affirming  an  order  of  Special  Terra  denying  an  application  to 
vacate  an  assessment  upon  certain  lots  in  the  city  of  New  York 
for  regulating  and  grading  Fifth  avenue  from  Ninetieth  to 
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One  Hundred  and  Twentieth  streets.     (Rexjorted  below,  21 
Hun,  533.) 

The  facts  are  set  forth  sufficiently  in  the  opinion, 

G.  S,  Wilkes  for  appellant 

Willia7n  G.  Whit/ney  for  respondent. 

Bapallo,  J.  The  only  ground  upon  which  the  assessment  is 
assailed  is,  that  it  was  imposed  for  the  expenses  of  changing 
the  grade  of  Fifth  avenue  from  Ninetieth  to  One  Hundred 
and  Twentieth  streets,  which  had  been  already  graded  and 
regulated  at  the  expense  of  the  owners  of  the  adjoining  lands, 
and  that  the  written  consent  of  two-thirds  of  the  owners  of 
the  lands  on  the  east  side  of  said  avenue,  opposite  to  the  part 
assessed,  was  not  obtained  as  required  by  Laws  of  1852,  chap- 
ter 52. 

The  act  referred  to  is  entitled  "  An  act  to  make  permanent 
the  grades  of  the  streets  and  avenues  of  the  city  of  New  York," 
and  it  provides  (§  1)  that  such  grades,  as  then  fixed  and  estab- 
lished by  the  common  council  south  of  Sixty-third  street,  or 
which  shall  thereafter  be  fixed  north  of  Sixty-second  street, 
shall  not  be  changed  except  as  provided  by  the  act. 

Section  2  then  directs  that  public  notice  be  given  by  the 
street  commissioner  of  any  application  or  intention  to  make 
any  such  change  of  grade,  before  it  shall  be  lawful  for  the 
common  council  to  take  any  action  in  the  matter,  and  that  it 
shall  not  be  lawful  for  the  common  council  to  change  tlie  grade 
of  any  street  or  avenue  south  of  Sixty-third  or  north  of  Sixty- 
second  street,  except  upon  the  written  consent  of  the  owners 
of  at  least  two-thirds,  in  lineal  feet,  of  the  adjoining  lands. 
This  is  the  prohibition  upon  which  the  appellant  relies. 

Section  3  provides  for  the  payment  of  damages  to  adjoining 
lands,  and  improvements  thereon  caused  by  changes  of  grade. 

The  change  of  grade  for  which  the  assessment  now  in  ques- 
tion was  laid  was  not  made  under  the  act  of  JL852,  nor  was  it 
made  by  the  common  council  or  under  its  authority ;  but  it 
was  made  by  the  commissioners  of  Central  park,  under  the 
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authority  conferred  upon  them  by  chapter  697  of  the  Laws  of 
1867. 

The  act  of  1867  was  passed  for  a  dijQEerent  pnrpoee  from  that  de- 
clared in  the  act  of  1852.  While  the  purpose  declared  in  the  act 
of  1852  was  to  make  the  grades  of  the  streets  and  ayennes  per- 
manent, that  declared  in  the  title  of  the  act  of  1867  was  to  alter 
the  plan  of  certain  portions  of  the  city ;  and  the  power  to  make 
these  alterations,  instead  of  being  lodged  with  the  common  coun- 
dl,  was  placed  in  the  hands  of  the  commissioners  of  Central  park, 
which  was  a  legisIatiYe  commission  entirely  independent  of  the 
common  ooundl,  and  not  subject  to  any  of  the  restrictions  im- 
posed upon  that  body,  except  such  as  might  by  special  pro- 
vision be  made  applicable  to  the  commissioners.  By  this  act 
the  commissioners  were,  among  other  things,  vested  with  ex- 
clusive power  to  alter  or  amend  the  then  present  grades  of  any 
streets  or  avenues  laid  out  or  retained  by  them  within  a  certain 
district,  which  included,  among  others,  a  space  of  three  hun- 
dred and  fifty  feet  in  width  surrounding  the  park.  This  space 
included  Fifth  avenue,  from  Fifty-ninth  to  One  Hundred  and 
Tenth  street,  and  consequently  that  part  of  the  avenue  which 
lies  in  front  of  the  petitioner's  lots,  they  being  on  Fifth  avenue, 
between  One  Hundred  and  Third  and  One  Hundred  and  Fourth 
streets.  The  act  of  1867  requires  of  the  commissioners  of  Cen- 
tral park  no  notice  of  intention  or  application  for  a  change  of 
grade  to  be  given  by  the  street  commissioner,  nor  does  it  re- 
quire the  consent  of  property  owners,  which  is  required  as  to 
changes  of  grade  ordered  by  the  common  council,  nor  can  these 
provisions,  by  any  construction,  be  made  applicable  to  changes 
made  by  the  commissioners  of  Central  parL  The  act  of  1867, 
without  requiring  any  preliminaries,  empowers  the  commis- 
sioners to  make  two  maps  or  plans,  showing  the  streets,  avenues, 
etc.,  laid  out  or  retained  by  them ;  their  width,  location,  etc., 
and  also  two  similar  maps  or  plans,  showing  the  grades  that 
shall  be  amended  or  established  by  them  fok*  the  streets,  ave- 
nues, etc.,  laid. out  or  retained  by  them.  These  maps  and 
plans,  when  filed  as  directed,  are  by  section  3  made  final  and 
conclusive,  as  well  upon  the  corporation  as  upon  the  property 
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owners  and  occnpants  withia  the  prescribed  district,  and  all 
persons  whomsoever;  and  all  streets^  etc,  and  the  grades 
thereof,  not  shown  or  retained  on  these  maps  and  plans  are 
abolished,  and  the  property  reverts  to  the  adjoining  owners. 
The  changes  of  grade  made  by  these  commissioners  had  the 
same  force  as  if  made  by  the  legislature  itself. 

As  to  the  grades,  as  fixed  or  changed  by  the  commissioners 
under  this  act,  a  subsequent  change  of  grade  is  by  section  5 
prohibited,  unless  the  owners  of  two-thirds  of  the  land  in  front 
of  which  the  changes  are  made  consent.  And  the  express  en- 
actment of  this  provision  of  the  act  of  1862,  in  respect  to  such 
subsequent  changes,  shows  very  clearly  that  it  was  not  con- 
sidered as  in  force  in  respect  to  the  changes  of  grade  first 
authorized  to  be  made  by  the  commissioners,  nor  intended  so 
to  be.  The  purposes  of  the  two  acts  were  entirely  difierent 
While  the. act  of  1852  took  from  the  common  council  the 
power  of  changing  an  established  grade,  without  the  consent 
of  property  owners,  the  act  of  1867  gave  full  and  exclusive 
power  to  the  commissioners  to  make  changes  without  requiring 
the  concurrence  either  of  the  common  council  or  the  land- 
owners. The  object,  imdoubtedly,  was  to  enable  the  commis- 
sioners to  hiurmonize  the  grades  of  the  streets,  etc,  with  Cen- 
tral park. 

The  grades  of  the  avenue  in  front  of  the  petitioner's  lots 
had  been  established  by  the  common  council  in  1869,  and  his 
property  had  been  assessed  for  the  work.  In  November,  1867, 
the  board  of  oommisaioners  of  Central  park,  acting  under  and 
by  virtue  of  chapter  697  of  the  Laws  of  1867,  changed  the 
grade  in  front  of  the  petitioner's  lots,  and  filed  the  required 
maps  and  plans.  The  work  of  making  the  avenue  conform  to 
the  new  grade  was  ordered  by  the  common  council  in  July, 
1874,  and  the  assessment  therefor  was  confirmed  in  December, 
1876,  and  is  the  assessment  now  in  dispute. 

The  change  of  grade  was  thus  legally  made  and  the  new 
grade  legally  established  by  the  Central  park  commissioners. 
It  was  declared,  however,  by  section  6  of  the  act,  that  they 
had  no  power  to  do  any  work  which  any  of  the  departments 
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of  the  city  goyemment  were  authorized  by  law  to  do,  but  that 
the  work  should  be  done  by  the  proper  department,  upon  the 
requisition  of  the  commiflsioners,  and  on  the  plan  adopted  by 
them.  Before  the  work  now  in  question  was  done,  changes 
were  made  by  statute,  whereby  the  powers  of  the  commission- 
ers of  Central  park  were  transferred  to  the  park  department 
and  the  commissioner  of  public  works ;  and  no  question  is  pre- 
sented by  the  petition  as  to  the  manner  in  which  the  work  in 
question  was  ordered  and  done.  It  must  be  assumed  that  these 
steps  were  properly  taken ;  and  if  the  provision  of  the  act  of 
1862  has  no  application  to  the  present  case,  as  we  think  it 
clearly  has  not,  the  petition  was  properly  denied.  The  only 
question  which  is  raised  by  the  petition  is  whether  the  change 
of  grade  was  lawfully  made  in  the  absence  of  the  consent  of 
property  owners.  If  it  was,  the  right  to  do  the  work  of  con- 
forming to  the  new  grade  necessarily  followed,  and  there  is  no 
enactment  imposing  upon  the  city  at  large  the  expense  of 
doing  such  work,  or  excepting  it  from  the  general  provisions 
for  defraying  the  expense  of  local  improvements.  On  the 
contrary,  section  9  of  the  act  expressly  declares  that  all  acts 
then  in  force  in  relation  to  opening,  grading  and  otherwise 
improving  streets,  and  the  assessment  and  collection  of -the 
expenses  for  the  same,  which  are  not  inconsistent,  etc.,  are 
applicable  the  same  as  if  they  were  incorporated  in  the  act. 

It  cannot  be  supposed,  as  suggested,  that  the  intention  of 
the  legislature  was  that  a  change  of  grade  might  be  made 
without  the  consent  of  property  owners,  but  that  to  authorize 
an  assessment  for  the  expense  of  doing  the  work,  such  consent 
must  be  obtained. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed 
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In  the  Matter  of  the  Petition  of  Max  Weil  to  Vacate  an 

Assessment. 

Prior  to  the  pasmge  of  the  New  York  city  charter  of  1873  (chap.  885»  Laws 
of  1878)  under  the  provisions  of  the  act  of  1871  (§  1,  chap.  226,  Laws  of 
1871),  changing  the  grade  of  a  portion  of  Ninth  avenue,  and  directing  the 
commissioner  of  public  worlds  to  proceed  forthwith  in  such  manner  as 
should  he  deemed  necessary  and  proper  to  regulate  and  grade  said  ave- 
nue, according  to  the  grade  s6  fixed,  certain  maps  were  filed;  one,  of 
the  streets  intersecting  Ninth  ayenne,  the  grade  of  which  by  said  act  of 
1871  (§§  2-4),  the  said  commissioner  was  authorized  to  change  so  as  to 
conform  to  the  grade  of  Eighth  avenue,  on  which  map  new  grades  of 
Ninth  ayenue  appeared ;  another,  a  map  or  profile  of  the  new  grade 
of  Ninth  avenue.  No  work,  however,  had  been  done  upon  said  avenue, 
in  changing  the  grade,  prior  to  the  passage  of  the  charter,  and  no  contract 
had  been  made  for  such  work.  Held,  that  the  work  was  not  "  in  pro- 
gress *'  within  the  meaning  of  the  exception  of  such  works  in  the  provis- 
ion of  said  charter  (§  91),  requiring  contracts  for  work  not  therein  other- 
wise provided  for,  to  be  founded  on  sealed  proposals  and  let  to  the 
lowest  bidder;  and,  the  work  having  been  done  without  a  contract  let  as 
prescribed,  ihat  an  assessment  therefor  was  invalid. 

Also,  A^,  that  the  work  could  not  be  considered  "in  progress"  because 
other  streets  referred  to  in  the  act  of  1871  had  been  actually  graded  or 
the  work  thereon  was  in  progress  when  the  charter  went  into  effect. 

Also,  Jield,  that  the  power  of  the  commissioner  of  public  works,  under  said 
act  of  1871,  to  do  the  work  unrestricted  by  the  contract  system  was  not 
preserved  by  the  provision  of  said  charter  (§  78)  vesting  in  the  depart- 
ment of  public  works  created  by  the  charter  the  powers  and  functions 
previously  possessed  by  the  department  of  public  parks  or  the  depart- 
ment of  public  works. 

(Ai^ed  January  18,  1881 ;  decided  January  25, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  14,  1880, 
affirming  an  order  of  Special  Term,  denying  an  application  to 
vacate  an  assessment  upon  certain  lots  of  the  petitioner  for 
regulating  and  grading  Ninth  avenue  in  the  city  of  New 
York,  from  Eiglity-second  to  Ninety-third  street. 

The  facts  appear  sufficiently  in  the  opinion. 

JTeriert  A.  SM/pmcuih  for  appellant.  The  common  council 
could  not  delegate  to  the  commissioner  of  public  works  the  dis- 
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cretion  with  which  they  were  invested  of  determining  in  what 
manner  the  work  should  be  dome;  {Tn  the  Matter  cf  Hie  End- 
grarU  Industrial  Samngs  JBankj  76  N.  T.  388.)  The  inclusion 
of  the  block  between  Eighty-third  and  Eighty-fourth  street  in 
the  contract  to  regulate  Ninth  avenue  clearly  rendered  the  as- 
sessment void.  (In  the  Matter  of  Mahany  Ct.  of  App. ;  In  the 
Matter  of  the  Endgramit  Indu&trkU  Savi/ngs  Bamkj  76  N.  Y. 
388 ;  Brady  v.  The  Mayor^  22  id.)  The  work  for  which  tho 
assessment  was  laid  could  lawfully  be  done  only  by  a  contract 
founded  on  sealed  bids  or  proposals  made  in  compliance  with 
public  notice,  duly  advertised,  as  provided  by  section  91  of  the 
charter  of  1873  (chap.  336,  Laws  of  1878).  {In  the  MaMer  of 
the  Errdgrami,  Industrial  Sa/vvnga  Bamiky  75  N.  T.  388,  390, 
396 ;  In  the  Matter  of  Maham,^  decided  by  Ct.  of  App.  1880 ; 
In  the  Matter  of  Manhattan  Samngs  Instituithn^  Ct  of  App., 
Sept.  21,  1880.)  The  words  "in  such  manner  as  by  him  shall 
be  deemed  necessary  and  proper"  referred  only  to  the  char- 
acter of  the  work,  its  constituent  parts,  material,  physical  or 
mechanical  characteristics,  and  not  to  the  manner  of  employing 
persons  to  do  the  work,  nor  to  the  manner  of  procuring  the 
supplies  or  materials  necessary  for  it.  {In  the  Matter  of  Bob- 
hinSy  Ct.  of  App.,  Sept.  21,  1880 ;  Bogers  v.  BradshoMy  20 
Johns.  735,  744 ;  Bexford  v.  Knighty  15  Barb.  627, 642,  643.) 
The  necessity  of  inviting  bids  for  this  work  was  not  obviated 
by  including  it  in  a  contract  with  work  which  might  be  done 
without  inviting  bids.  {In  the  Matter  of  EageTy  46  N.  T. 
100.)  All  contracts,  except  as  to  works  in  progreps  when-  the 
charter  of  1873  was  passed,  must  be  let  at  public  letting,  as 
provided  in  section  91  of  that  cliarter.  {In  the  Matter  of  the 
Emigrwnt  Industrial  Samngs  Bank,  75  N.  Y.  390.)  The 
action  of  the  commissioner  of  public  works  in  entering  into  a 
contract  for  this  work  at  prices  grossly  in  excess  of  the  fair  mar- 
ket value  and  of  what  he  was  paying  for  the  same  character  of 
work  where  proposals  had  been  received,  foimded  upon  adver- 
tisements, as  required  by  law,  was  a  fraud  upon  the  property 
owners.  {In  the  Matter  of  Meady  74  N.  Y.  216 :  In  the  Mat- 
ter of  Baymondy  General  Tenn ;  Ila/rrison  v.  Glover y  72  N. 
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Y.  451,  454;  CliooCa  Champdgne,  3  Wall.  143.;  Lush  v. 
Drusey  4  Wend.  313 ;  In  the  Matter  of  Mahan^  Ct  of  App., 
not  reported ;  In  the  Matter  of  Edbbms^  82  N".  T.  131 ;  In 
the  Matter  of  Manhattan  Savings  Institution^  id.  142.) 

A.  J.  Vanderpoel  for  respondent.  The  act  chapter  226 
of  the  Laws  of  1871  made  it  imperative  on  the  commissioner  of 
pablic  works  to  proceed  forthwith  with  the  regulating  and  grad- 
ing of  Ninth  avenue,  and  gave  full  power  to  do  this  work  by 
days'  work,  by  contract  or  in  any  other  way  he  pleased.  {In 
re  Hotschdldy  decided  at  Special  Term,  November  25,  1879, 
and  affirmed  at  the  General  Term  in  January,  1880 ;  Greene  v. 
The  Mayor,  60  N.  Y.  303 :  Parr  v.  ViUage  of  Oreenhish,  72 
id.  463 ;  Kingsley  v.  Brooklyn,  78  id.  200.)  The  power  of 
the  commissioner  of  public  works,  under  chapter  226  of  1871, 
to  do  the  work  without  the  restrictions  of  the  contract  system, 
was  expressly  saved  to  him  by  the  charter  of  1873.  {Greene 
V.  The  Mayor,  60  N.  Y.  303 ;  Kinsley  v.  Brooklyn,  78  id. 
200;  In  re  Hotschild,  supra;  Potter's  Dwarris,  164;  People 
V.  Mayor,  32  Barb.  35 ;  JSUis  v.  Mayor,  1  Daly,  103 ;  Baugh- 
wout  V.  Mayor,  2  Keyes,  422.)  The  commissioner  of  public 
works,  in  doing  this  work,  acted  under  theprovisions  of  chapter 
226  of  Laws  of  1871,  and  possessing  lawfully  the  power  to  do  it, 
the  presumption  is  that  he  acted  lawfully.  {In  re  Hebrexo 
Ben.  Orphan  Asylum,  70  N.  Y.  476 ;  In  re  Bassford,  50  id. 
512 ;  In  re  Williarnson,  3  Hun,  65-68 ;  In  re  If.  T.  P.  E.  Pub. 
School,  47  N.  Y.  556 ;  State  v.  Jersey  City,  3  Dutch.  493 ; 
Davis  V.  Bruce,  82  HI.  542.)  The  board  of  assessors  had 
power  to  lay  the  assessment  for  the  expense  incurred  under 
the  contract  with  Tracey.  {Newbury  Turnpike  Co.  v.  Miller, 
5  Johns.  Ch.  113 ;  Potter's  Dwarris  on  Statutes,  p.  220,  note  27 ; 
In  re  Williamson,  3  Hun,  65-68 ;  Bigelow  v.  The  City  of 
Boston,  120  Mass.  326 ;  Jordan  Ditching  and  Draimng  Asso- 
ciation V.  Wagoner,  33  Ind.  50 ;  State  v.  Jersey  City,  3  Dutch. 
498 ;  In  re  Ingraham,  64  N.  Y.  310 ;  In  re  Eager^  46  id.  100  j 
In  re  MoCarmack,  10  Abb.  [N.  S.]  234.) 
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Finch,  J.  The  petitioner  in  this  case  ^eeks  to  set  aside  an 
assessment  upon  certain  lots  in  the  city  of  New  York  owned 
by  him,  which  was  imposed  for  regulating  Ninth  ayenae  from 
Eighly-third  to  Ninety-second  street.  The  ground  of  sub- 
stantial error  alleged  is,  that  no  contract  for  doing  the  work, 
or  any  part  thereof,  for  the  expense  of  which  the  assessment 
was  laid,  was  made  in  conformity  with  the  provisions  of  article 
16  of  chapter  335  of  the  Laws  of  1873,  upon  advertisement,  or 
founded  on  sealed  bids  or  proposals,  nor  were  any  bids  made 
for  doing  said  work,  or  any  part  thereof,  or  any  competition 
had  therefor.  The  substantial  fact  involved  in  the  allegation 
is  admitted.  The  contract  for  the  work  was  of  a  character 
known  as  a  "special  contract,"  which  was  awarded  without 
advertising  for  proposals,  and  upon  a  competition  solely  be- 
tween a  few  designated  and  selected  individuals. 

The  right  to  make  the  contract  in  this  manner  is  claimed  by 
the  petitioner  to  be  prohibited  by  the  charter  of  1873,  and  is 
defended  by  the  corporation  counsel  upon  several  grounds. 

The  provision  of  the  charter  (Laws  of  1873,  chap.  335,  §  91) 
which  required  contracts  to  be  let  to  the  lowest  bidder,  upon 
public  and  open  competition,  contains  a  provision  excepting 
from  the  operation  of  the  general  requirement  "  such  works 
now  in  progress  as  are  authorized  by  law  or  ordinance  to  be 
done  otherwise  than  by  contract." 

It  is  claimed  that  the  work  for  which  the  disputed  assess- 
ment was  made 'was  within  this  exception  and  upon  the  follow- 
ing state  of  facts : 

In  1871  the  legislature  passed  an  act  (Laws  of  1871,  chap.  226) 
changing  the  grade  of  Ninth  avenue  between  Eighty-fourth  and 
Ninety-second  streets,  and  directing  the  commissioner  of  pub- 
lic works  to  proceed  forthwith,  in  such  manner  as  by  him 
should  be  deemed  necessary  and  proper,  to  regulate  and'  grade 
said  avenue  according  to  the  grade  so  established.  These  pro- 
visions were  contained  in  section  1  of  the  act,  which  section 
by  its  terms  fixed  the  grade  of  Ninth  avenue  between  the 
specified  termini,  and  left  nothing  in  that  respect  to  be  ascer- 
tained or  determined  by  the  city  authorities.     The  succeeding 
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three  sections  of  the  act  authorized  the  commissioner  of  pub- 
lic works  to  change  the  grades,  between  Eighth  and  Tenth  ave- 
nues, of  the  streets  intersecting  Ninth  avenue,  so  as  to  make 
the  grades  conform  to  that  of  Eighth  avenue ;  to  alter  and  fix 
the  grades  of  the  streets  between  Seventh  and  Eighth  avenues 
intersecting  such  avenues  between  One  Hundred  and  Tenth 
and  One  Hundred  and  Twenty-second  streets,  so  as  to  conform 
to  the  grade  of  such  avenues ;  and  to  fix  and  establish  the 
grades  of  the  streets  and  avenues  west  of  Eleventh  avenue  and 
north  of  West  Thirty-third  street  up  to  Vest  Fifty-fifth 
street,  those  west  of  Tenth  avenue  and  West  street  between 
West  Eleventh  and  West  Fourteenth  streets,  and  those  extend- 
ing to  the  East  river  north  of  East  Fourteenth  street  and  east 
of  First  avenue.  As  to  all  these  changes  of  grade,  except  that 
of  IN'inth  avenue,  a  discretion  and  power  of  determination  was 
lodged  in  the  commissioner  of  public  works,  and  he  was  there- 
fore required,  when  his  conclusion  was  reached  and  the  grades 
to  be  fiied  by  him  were  finally  determined,  to  make  and  file  a 
map  or  profile  of  such  grades  in  the  office,  of  the  comptroller, 
and  a  duplicate  in  the  office  of  the  commissioner  of  public 
works.  Section  1  of  the  act  contained  no  such  requirement, 
plainly  for  the  reason  that  the  grade  of  Ninth  avenue  was  fixed 
and  determined  by  the  act  itself.  The  charter  of  1873  was 
passed  April  30th  of  that  year.  Ko  work  was  done  before  that 
date  upon  Ninth  avenue  with  a  view  to  the  change  of  grade, 
nor  was  any  contract  made  or  executed  for  such  work.  What 
is  claimed  to  have  been  done,  and  all  that  is  claimed  to  have 
been  done  before  the  charter  of  1873  was  the  filing  of  certain 
maps.  The  first  one  put  in  evidence  was  denominated  ^^  plan 
showing  the  grades  of  Ninth  avenue  from  Eighty-third  to 
Ninety-second  streets,  as  altered,  amended  and  estf^blisbed  by 
the  commissioner  of  public  works,  under  and  by  authority  of 
chapter  226  of  Laws  of  1871."  As  the  new  grade  of  Ninth 
avenue  was  fixed  by  the  law  itself,  and  the  commissioner  of 
public  works  had  no  power  or  authority  to  alter,  amend  or  es- 
tablish the  fixed  grade,  the  title  of  the  map  or  plan  was  erro- 
neous.    This  more  distinctly  appears  frQiQ  \he  pertificate  qf 
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the  oommisgioner  himself,  who  certifies  that  it  is  a  map  and 
profile  of  the  grade  of  the  streets  intersecting  Ninth  ave- 
nue. This,  therefore,  was  a  map  and  profile  of  the  streets  re- 
ferred to  in  the  second  section  of  the  act,  and  required  to  be 
made  by  that  section  to  show  the  grades  fixed  by  the  commia- 
sioner.  It  was  conceded  that  on  this  map  the  new  grade  of 
Ninth  avenue  was  shown,  but  that  was  plainly  incidental  to 
the  main  purpose  of  the  map,  and  not  a  profile  made  for  the 
specific  work  of  ^  Ninth  avenue.  The  second  map  introduced 
was,  however,  a  profile  of  the  grade  of  Ninth  avenue.  The 
witness  gives  its  date  as  July,  1873,  or  after  the  charter  of 
that  year  was  enacted.  This  is  probably  a  mistake  as  the  legend 
on  the  face  of  the  map  bears  date  a  year  earlier,  or  July,  1872. 
The  map  or  profile  showed  an  estimate  of  the  amount  of  fill- 
ing to  be  done,  and  the  natural  inference  is,  that  surveys  of 
Ninth  avenue  had  been  made  with  reference  to  the  change  of 
grade,  and  to  aj9certain  the  amount  of  work  to  be  done.  These 
engineering  expenses,  by  section  6  of  the  act  of  1871,*  were  to 
be  paid  out  of  the  general  tax,  and  not  assessed  upon  the  prop- 
erty benefited  by  the  specific  improvement. 

We  do  not  think,  on  this  state  of  facts,  that  the  proposed  or 
intended  change  of  grade  of  Ninth  avenue  was  one  of  the 
"works  in  progress"  excepted  by  section  91  of  the  charter 
of  1873  from  the  operation  of  the  contract  system  thereby 
organized  and  required.  The  reason  for  the  exception  was 
plain.  A  new  and  general  system  for  doing  the  work  of  the 
city  was  inaugurated,  entirely  inconsistent  with  modes  pre- 
viously in  operation.  To  attempt  its  application  in  cases  where 
those  modes  were  already  adopted,  and  in  process  of  execution, 
and  the  work  under  them  was  in  progress,  would  of  necessity 
create  confusion,  and  render  uncertain  and  complicated  the 
rights  both  of  the  city  and  its  contractors.  Such  cases  were 
therefore  exempted  from  the  operation  of  the  general  rule. 
But  no  possible  reason  can  be  assigned  for  extending  the  ex- 
emption to  cases  where  no  contract  had  been  made,  and  no 
actual  work  was  begim,  merely  because  some  useful  or  even 
necessary  preliminaries  had  been  accomplished.      The  most 
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which  can  be  said  is  that  certain  preparations  for  the  commence- 
ment of  the  work  had  been  made,  but  the  work  itself,  the  enter- 
prise, so  to  speak,  of  changing  the  grade  was  not  began  and 
was  not  in  progress.  If  by  possibility,  in  some  very  broad 
and  general  sense,  the  making  of  surveys  and  a  profile,  and 
estimates  of  the  filling  to  be  supplied,  might  be  held  to  justify 
a  statement  that  the  work  was  in  progress,  it  is  yet  very  clear 
to  us  that  the  phrase  was  not  used  m  the  charter  of  1873  in 
any  such  broad  and  general  sense,  but  was  intended  to  be  de- 
scriptive of  cases  where  the  city  was  already  committed  to 
other  modes  of  doing  the  work,  and  could  not  change  t}ie  sys- 
tem without  complication  or  confusion.  Ko  such  difficulty 
existed  here.  It  was  entirely  possible  to  change  the  grade  of 
Ninth  avenue  by  contracts  let  as  required  by  the  charter,  with- 
out in  the  slightest  degree  coming  in  collision  with  any  differ- 
ent system,  or  any  conflicting  rights  or  duties.  {In  re  Alicia 
Dempaeyj  per  Daniels,  J.) 

But  it  is  further  claimed  that  this  was  a  work  in  progress, 
because,  before  the  charter  of  1873  went  into  operation,  other 
of  the  streets  referred  to  in  the  act  of  1871  had  been  actually 
graded,  or  the  work  was  in  process  of  execution.  The  argu- 
ment is  that  the  act  of  1871  contemplated  one  general  scheme 
of  improvement,  and  the  commencement  of  any  part  of  the 
work,  on  any  street  described  in  the  act,  made  it  a  work  in 
progress  as  to  all  the  streets  and  the  entire  area  of  improve- 
ment. But  we  think  this  view  of  the  case  is  unsound.  The 
act  provided,  not  so  much  for  one  general  improvement  as  for 
a  series  of  separate  improvements.  As  matter  of  fact,  the  evi- 
dence shows  that  the  several  streets  were  regulated  separately, 
each  by  its  own  contractor,  as  a  distinct  work,  and  followed*by 
its  own  separate  and  distinct  assessment.  The  suggestion  al- 
ready made  is  again  applicable,  that  no  possible  reason  exists 
why,  as  to  streets  untouched,  and  remaining  to  be  graded  un- 
der separate  and  distinct  contracts,  the  system  of  the  charter 
should  not  apply.  "We  are  therefore  of  opinion  that  the  grad- 
ing of  Ninth  avenue  was  not  a  work  in  progress  within  the 
meaning  of  the  exception  in  the  charter. 
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It  is  next  claimed,  on  behalf  of  the  city,  that  the  power  of 
the  commissioner  of  public  works,  under  chapter  266  of  Laws 
of  1871,  to  do  the  work  without  the  restrictions  of  the  contract 
system,  was  expressly  saved  to  him  by  the  charter  of  1873. 
The  language  relied  upon  is  contained  in  section  73.  The 
obvious  intent  and  effect  of  that  section  was  to  vest  in  the 
department  of  public  works,  created  by  the  act  of  1873,  all 
the  powers  and  functions  then  or  previously  possessed  by  the 
department  of  public  parks  or  that  of  public  works.  It  is  there- 
fore insisted  that,  since  by  the  act  of  1871  power  was  conferred 
upon  the  commissioner  of  public  works  to  grade  and  regulate 
Ninth  avenue  "  in  such  manner  as  by  him  shall  be  deemed 
necessary  and  proper,"  it  follows  that  the  department  of  pub- 
lic works,  before  the  charter  of  1873,  possessed  the  power  of 
regulating  and  grading  Ninth  avenue  by  days'  work,  or  special 
contract,  and  in  the  discretion  of  the  commissioner ;  that  such 
power  was  transferred  to  the  new  department  by  force  of  sec- 
tion 73  of  the  charter ;  and  that  the  contract  system  provided 
for  in  section  91  worked  no  change  in  the  power  so  transferred, 
because  it  was  only  made  applicable  to  contracts,  except  as  in 
the  charter  was  "otherwise  provided."  The  question  thus 
raised  was  substantially  considered  and  decided  in  the  case  of 
Bobbms  (82  N.  Y.  131).  An  act,  passed  May  16,  1873, 
authorized  the  department  of  public  works  to  lay  out  the  East- 
em  boulevard,  and  make  certain  other  improvements,  and 
regulate,  grade  and  maintain  the  same  "  in  such  manner  as  the 
commissioner  of  public*  works  may  deem  expedient"  We 
held  that  this  language  did  not  save  the  work  to  be  done  from 
the  operation  of  the  contract  system,  and  that  the  phrase  "  in 
such  manner "  rejated  only  to  the  manner  in  which  the  work 
itself  should  be  performed  and  the  character  of  the  improve- 
ment. It  is  quite  true  that  in  the  case  then  before  the  court 
the  discretion  of  the  commissioner  as  to  the  character  and  ex- 
tent of  the  work  to  be  done  was  much  wider  than  in  the 
present,  since  here  the  grade  was  dictated  by  the  act,  but 
enough  of  discretion  remained  to  the  commissioner  as  to  the 
mode  of  doing  the  work  itself  to  make  our  previous  construe- 
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tion  entirely  applicable.  While  the  language  of  the  alleged 
power  is  not  identical  in  the  two  cases,  it  is  the  same  in  sub- 
stance and  effect.  ^^  As  he  may  deem  expedient,"  and  ^^  as  he 
may  deem  necessary  and  proper  "  are  synonymous  expressions. 
The  construction,  therefore,  in  In  re  Hobbins  must  be  the  same 
hece,  and  excludes  the  theory  that  by  the  act  of  1871  a  dis- 
cretion uncontrolled  was  given  to  the  commissioner  to  dictate 
for  himself  whether  the  contract  for  the  work  should  be  special 
or  general,  by  the  day  or  by  the  job,  unless  such  construc- 
tion is  modified  by  the  then  existent  legislation.  But  in 
that  event  we  held  also  in  the  Hohims  CaaCy  upon  a  very 
careful  examination  of  the  complicated  and  confused  legis- 
lation relating  to  the  city  by  Judge  Eapallo,  that  the 
transfer  of  the  powers  of  the  department  of  public  parks, 
and  of  the  succeeding  department  of  public  works,  to  the 
new  department  of  the  same  name,  was  not  intended  to 
free  the  latter  from  the  effect  of  section  91  and  the  opera- 
tion of  the  contract  system.  We  there  said  that  it  was 
not  intended  to  confer  unrestricted  power  upon  the  depart- 
ment of  public  works  to  dispense  with  the  contract  system  in 
aU  cases  of  future  street  improvements,  or  to  continue  such 
power  in  that  department,  or  that  the  transfer  to  the  depart- 
ment of  public  works  of  the  powers  of  the  department  of  pub- 
lic parks  or  of  the  commissioners  of  Central  park  was  intended 
to  have  that  effect.  For  the  foregoing  reasons,  therefore,  we 
are  of  opinion  that  the  work  in  question  was  not  saved  from 
the  operation  of  section  91  of  the  charter  of  1873  by  the 
other  provisions  of  the  charter. 

Much  discussion  was  had  on  the  argument  over  the  question 
whether  the  work  of  grading  Ninth  avenue  was  done  under  the 
authority  of  the  act  of  1871  or  that  of  an  ordinance  of  the  com- 
mon council,  passed  December  23,  1873,  directing  the  regu- 
lating of  Ninth  avenue  between  Eighty-third  and  Ninety- 
second  streets.  The  southern  terminus,  under  the  act,  was 
Eighty-fourth  street,  so  that  the  ordinance  included  an  ad- 
ditional block.  The  contract  made  was  for  the  regulating  of 
Ninth  avenue  from  Eighty-^Aird^  to  Ninety-second  street,  and 
the  assessment  following  included  lots  on  the  north  side  of 
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Eighty-third  street.  It  is  not  denied  that  the  ordinance  fur- 
nii^ed  no  competent  authority  for  the  special  contracts  actually 
made  and  the  assessment  based  thereon  {In  re  Emigrcmt  Iiv- 
d/uatriaZ  Sa/omgs  JBcmh,  75  K.  Y.  888),  but  the  city  relies 
wholly  upon  the  authority  of  the  act  of  1871. 

The  conclusion  we  have  reached,  that,  even  on  that  baais, 
no  authority  existed  to  do  the  work  by  special  contract  in  the 
manner  actually  adopted,  renders  it  unnecessaiy  to  debate  the 
further  question  raised  by  the  petitioner.  In  either  event, 
whether  it  be  the  statute  or  the  ordinance  which  is  relied  upon, 
the  assessment  was  erroneous. 

The  orders  of  the  General  Term  and  of  the  Special  Term 
ahould  be  reversed,  with  costs,  and  the  assessment  vacated. 

All  concur,  except  MTr.LEK,  J.,  not  voting. 

Ordered  accordingly. 


Gbobgb  H,  Hudson,  Respondent,  v.  Frank  C.  Swan  et  al., 

Appellants. 

Replevin  will  not  lie  hj  one  tenant  in  common  of  a  chattel  against  another 
for  taking  the  chattel,  and  if  one  of  them  sells  his  Interest  to  a  third 
party  he  has  the  right  to  deliver  the  chattel  to  the  purchaser,  and  neither 
he  nor  any  one  assisting  him  in  so  doing  is  liable  to  an  action. 

Where,  in  the  complaint  and  upon  the  trial  of  an  action  to  recover  pos- 
session of  personal  property,  the  plaintiff  claims  as  sole  owner,  he  must 
stand  or  fiJl  upon  that  claim,  and  cannot,  if  his  alleged  title  turns  out  to 
be  invalid  as  against  the  true  owner,  fall  back  upon  an  alleged  lien. 
The  claim  of  title  is  a  waiver  of  any  lien;  and,  in  any  event,  before  the 
lien  can  be  restored,  the  false  claim  of  title  must  be  abandoned,  the  title 
of  the  true  owner  conceded  and  the  claim  reduced  to  one  of  lien 

(Argued  December  1,  1880 ;  decided  January  25, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  the  fourth 
Monday  of  September,  1879,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

John  Heynolds  for  appellants.  A  tenant  in  common,  or 
joint  tenant  or  partner,  cannot  maintain  replevin  against  his 
co-tenant,  or  copartner,  for  taking  the  common  property.  (Mor- 
ris on  Replevin  [3d  ed.],  126 ;  Wilson  v.  Oray^  8  Watts, 
36 ;  Wriffht  v.  Bennett^  3  Barb.  451 ;  Rogers  v.  Arnold^  12 
Wend.  80 ;  BussM  v.  AUeny  13  N.  Y.  173 ;  Dams  v.  LoUich, 
46  id.  393 ;  King  v.  PhiUips^  1  Lans.  428 ;  Jones  v.  Brown^ 
25  L.  J.  Exch.  345 ;  Bcmies  v.  BwrOett,  15  Pick.  75.)  Any 
act  or  declaration  inconsistent  with  the  assertion  of  a  lien  ex- 
tinguishes the  right  of  lien.  {Morgam,  v.  Congdon^  4  N.  T. 
553 ;  WhUaker  v.  SarwneTy  37  id.  405 ;  Haarison  v.  SooU^  5 
Moore^s  P.  C.  357 ;  Whitaker  on  Liens,  75  ;  Cdbum  v.  Kers- 
welly  35  Me.  126 ;  Beam,  v.  Bolton,  3  Phila.  93 ;  Jones  v.  Tar- 
letan^  9  M.  &  W.  675 ;  Bradley  v.  CoU^  6  Hun,  660 ;  Wvngwrd 
V.  Bwiymng^  39  Cal.  543 ;  Mexal  v.  Dearbomj  12  Gray  ptfass.], 
336 ;  Ficguet  v.  McKay ^  2  Blackf .  [Ind.]  465 ;  Gillespie  v. 
Ooddardy  1  Pittsb.  310;  Evam^  v.  Warren^  122  Mass.  303; 
Jacobs  V.  LatouTy  5  Bing.  130 ;  Parks  v.  HaU^  2  Pick.  206 ; 
EdlbrooTc  v.  WigU^  24  Wend.  179 ;  Smith  v.  Acker,  23  id. 
668,  669 ;  Alien  v.  Jvdsony  71  N.  Y.  79 ;  3  Parsons  on  Con- 
tracts, 238  [6th  ed.] ;  2  id.  207.)  The  taking  being  at  the 
request  of  Clemence,  he  was  the  real  party  defendant,  and  is 
bound  to  indemnify.  {People  v.  AtuHtors^  74  N.  Y.  313; 
Bams  V.  ZoUichj  46  id.  393,  397,  400.)  As  to  Clemence, 
Paige  and  Gilmore,  the  lien  was  a  secret  lien,  and  if  plaintiff 
wished  to  preserve  it  he  was  bound  to  put  himself  on  his  lien  at 
once.  {Mexal  v.  Dearborn^  12  Gray  [Mass.],  336.)  Plaintiff, 
by  pleading  full  ownership,  obviates  any  necessity  there  might 
have  been  of  a  tender  or  demand  before  the  taking.  {NetoeH 
V.  Newdly 34  Miss.  400 ;  Thatchers,  Harla/n,  2  Houston  [Del.], 
195 ;  Perkins  v.  Ba/meSy  3  Nev.  557 ;  Roman  v.  Laboo,  1 
Neb.  204.)  If  it  should  be  conceded  that  plaintiff  had  a 
valid  right  of  lien  which  had  never  been  abandoned,  he  could 
not  recover  on  the  ground  of  lien.  In  this  form  of  action  the 
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complaint  should  set  forth  all  the  particulars  of  the  alleged 
lien.  (Morris  on  Replevin  [ed.  of  1878],  148  ;  Ourtis  v.  JbneSj 
3  Den.  590;  Gilleyne  v.  Gaddard,  1  Pittsb.  810,  311;  De- 
pew  V.  ZeaZj  2  Abb.  136 ;  Schojidd  v.  Whitelegge^  49  N.  T. 
259 ;  Pattison  v.  AdamSy  7  Hill,  126 ;  'W^ood  v.  OrseTy  25  N. 
T.  348.)  Plaintiff  could  not  have  set  up  any  lien  in  reply  to 
our  defense  had  the- court  expressly  granted  him  leave  to  do  so. 
{HaH  V.  Fitzgeraldj  2  Mass.  611.)  The  claim  of  lien  is  in- 
consistent with  the  claim  of  sole  ownership.  (3  Parsons 
on  Contracts,  234;  Ewell's  Evans'  Agency  [ed.  1879], 
marg.  p.  362 ;  McFa/rland  v.  Wheeler^  26  Wend.  472 ;  Jor- 
dcm  V.  Shoe  cmd  Leather  Bk.y  74  N.  T.  473;  Palmer  v. 
LoriUard,  16  Johns.  352-354;  Amcld  v.  Angelly  62  N.  T. 
508 ;  Schaefer  v.  Henkdy  75  id.  385  ;  HoJUater  v.  Engdhardty 
11  Hun,  446 ;  Nad.  Trust  Co.  v.  GUasoriy  77  N.  T.  403, 404, 
406  and  408.)  A  party  cannot  so  frame  his  pleading  as 
that,  if  he  fails  in  his  attempt  to  sustain  it,  he  can  fall 
back  and  get  inconsistent  relief.  {Maxwell  v.  Famamy  7 
How.  236.)  A  forttoriy  he  cannot  get  inconsistent  relief 
where  he  does  not  even  frame  his  pleading  for  it,  as  here. 
{GiUespieY.  Goddardy  1  Pittsb.  App.  311;  £oyntonv,  Poffe, 
13  Wend.  431 ;  Chambers  v.  Bwity  18  N.  J.  L.  345 ;  Bemas 
V.  JSeekmojiy  3  Wend.  667.)  Where  a  special  property  man 
recovers  in  replevin  for  a  taking  by  an  owner,  his  recovery  is 
limited  to  the  amount  of  his  special  property.  {Allen  v.  JiLd- 
sofiy  71  N.  Y.  77 ;  Wingard  v.  Banningy  39  Cal.  549 ;  IngeraoU 
V.  Van  Bokkdhhy  7  Cow.  680,  681 ;  Spoor  v.  HoUa/rdy  8  Wend. 
445 ;  Schley  v.  Lyoriy  6  Ga.  530 ;  UUmuun  v.  Bamardy  7  Gray, 
554 ;  DHworth  v.  McKdveyy  30  Mo.  149 ;  Seaman  v.  Libce^ 
23  Barb.  254;  Euaedl  v.  BuUerfiddy  21  Wend.  302;  FUz^ 
hugh  V.  Winany  9  N.  T.  565 ;  Wells  on  Replevin,  §  111 ; 

WiUon  V.  Reedy  8  Johns.  178 ;  BuUey  v.  BeynoldSy  3  T.  & 
C.  244 ;  People  v.  Auditorey  74  N.  Y.  313 ;  Chambers  v.  Hunty 
18  N.  J.  L.  343 ;  HaH  v.  Fitzgeraldy  2  Maes.  512 ;  Konigs- 
hurg  V.  LaunitZy  1  E.  D.  Smith,  217;  Pussdl  v.  AUeHy  13 
N.   Y.   173;    Collier  v.    Tea/ruxx>dy   6  J.   Baxter  [Tenn.]; 

Walker  v.  Sprmgy  5  Hun,  107 ;  Azd  v.  BetZy  2  E.  D.  Smith, 
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191,  196 ;  JHnff  v.  Phillips,  1  Lans.  428,  429 ;  1  Greenleaf  s 
Cruise,  872 ;  4  Kent's  Com.  370 ;  Jackson  v.  Tibbetts,  9  Cow. 
252 ;  Beynolds  v.  McCormick,  62  111.  412.)  If  two  persons 
are  tenants  in  common  of  a  horse  or  other  personal  chattel, 
each  has  an  eqnal  right  to  the  possession  and  use  thereof ;  and 
each  can  sell  only  his  own  undivided  share  thereof.  {King 
V.  PhiUipSy  1  Lans.  428,  429 ;  Littleton,  §  323 ;  Jones  v. 
Broion^  25  L.  J.  [Exch.]  345 ;  Kindy  v.  Green,  32  Mich.  310 ; 
Barnes  v.  Ba/rdeU^  16  Pick.  71 ;  Bliss  v.  Johnson,  73  N.  Y. 
634 ;  Wood  v.  PhiUips,  43  id.  166 ;  Smith  v.  Orser,  42  id. 
137 ;  Arthur  v.  Oriswold,  55  id.  408 ;  ISrber  v.  LoriUard,  19 
id.  303,  305 ;  Harrison  v.  Mcintosh,  1  Johns.  380 ;  1  Green- 
leaf  on  Evidence,  §  60.) 

Naiham^iel  C.  Moak  for  respondent.  A  lien  may  exist  and 
be  created  by  express  contract,  in  any  case,  when  the  parties 
choose  expressly  to  stipulate  for  it.  (Wells  on  Replevin,  §  167; 
Whittaker  on  Liens  [1st  Am.  ed.],  27, 36,  marginal  pages ;  Chap- 
mam  V.  Allen,  Cro.  Charles,  271 ;  Kirkman  v.  Shawcross,  6 
Term  E.  14;  Rushforth  v.  Hadfidd,  6  East,  518 ;  Newton  v. 
Gardner,  24  Wis.  232,  233,  234 ;  CorleU  v.  Nelson,  53  Peun. 
St.  322,  325-6,  330;  Bakery.  Hoag,  7  Barb.  113,  117-19; 
Bioh  V.  Ryder,  105  Mass.  306.)  An  oral  agreement  for  such 
a  lien,  accompanied  by  possession,  is  valid  between  the  parties 
as  a  chattel  mortgage.  {Busted  v.  Ingraham,  75  N.  Y.  257 ; 
BwrdweU  v.  Roberts,  66  Barb.  433,  436 ;  Ferguson  v.  Union 
Furnace  Co.,  9  Wend.  345 ;  Bank  v.  Jones,  4  N.  Y.  497 ; 
Arnold  v.  Morris,  7  Daly,  498,  506 ;  Pinch  v.  Anthony,  8 
Allen,  636.)  In  an  action  of  replevin  by  one  tenant  in  com- 
mon against  another,  where  he  is  entitled  to  possession,  he  may 
recover  the  full  value  of  the  property.  He  has  a  right  to 
restoration  of  possession  of  the  entire  property.  {Russell  v. 
AUen,  13  N.  Y.  173,  179, 180;  Witham  v.  Witham,  57  Me. 
447,  449 ;  Ingraham  v.  Hammond,  1  Hill,  353,  354 ;  John- 
son  V  Carrdey,  10  K  Y.  570,  576-579;  Allen  v.  Judson,  71 
id.  77 ;  Fitzhugh  v.  Wirian,  9  id.  559 ;  Sedgwick  on  Damages, 
586,  586,  note  4 ;  Field  on  Damages,  §  837.)     Conduct  based 
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upon  a  mistake  or  upon  fraud  does  not  a£ect  a  party's  rights, 
if,  as  soon  as  the  facts  are  known  to  him,  he  properly  asserts 
his  real  and  true  rights,  particularly  if  the  other  party  have 
done  nothing  in  consequence  of  any  thing  said  or  done  by  the 
claimant.  ( Warner  v.  Bldkeman^  36  Barb.  501 ;  Day  v. 
Bothy  18  N.  Y.  456 ;  AUm  v.  Sp&ncer^  1  Edm.  117.)  No  one 
is  held  to  have  waived  a  right,  unless  it  appears  he  knew  his 
rights,  or  the  facts  affecting  them,  and,  witii  such  knowledge, 
intended  a  waiver  of  them.  {Estate  of  Banky  60  Penn.  St. 
471,  479 ;  Everett  v.  Coffin^  6  Wend.  603 ;  Bwkle  v.  Handy ^ 
2  Miles  [Pa.],  449 ;  White  v.  Oamiery  2  Bing.  23 ;  9  Eng.  Com, 
Law ;  1  Schouler  on  Personal  Property,  496.) 

Rapallo,  J.  This  action  was  in  the  nature  of  replevin,  for 
taking  a  horse.  The  plaintiff,  by  his  complaint,  claimed  the 
entire  title  to  the  horse,  alleging  that  he  was  the  owner  and 
entitled  to  possession  thereof,  and  that  it  was  of  the  value  of 
$2,500,  and  that  the  three  defendants  wroiigfully  took  the 
horse  from  him  and  have  ever  since  detained  it ;  and  he  de- 
mands judgment  for  the  return  of  the  horse  or  its  said  value. 

The  defendants,  by  their  answers,  justify  the  taking,  on  the 
ground  that  the  defendant  Swan,  being  half  owner  of  the 
horse  and  tenant  in  common  thereof  with  the  plaintiff,  sold 
his  half  interest  to  the  defendant  Clemence,  and  that  the  tak- 
ing complained  of  consisted  of  tlie  delivery  of  the  horse  to 
Clemence  in  pursuance  of  such  sale,  the  action  of  the  defendant 
Paige  in  the  matter  having  been  had  by  authority  and  at  the 
request jjf  the  defendants  Swan  and  Clemence. 

This'answer  undoubtedly  disclosed  a  good  defense,  if  true, 
as  it  is  the  settled  law  and  is  conceded  in  the  case,  that  re- 
plevin will  not  lie  by  one  tenant  in  common  of  a  chattel  against 
another  for  taking  the  chattel,  and  if  one  of  them  seUs  his 
interest  to  a  third  party  he  has  the  right  to  deliver  the  chattel 
to  the  purchaser,  and  neither  he,  nor  any  one  assisting  him  in 
so  doing,  is  liable  to  an  action.  The  authorities  cited  in  the 
briefs  fully  establish  this  point. 

The  parties  went  to  trial  on  the  issue  thus  raised,  and  the 
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plaintiff,  to  maintain  his  title,  gave  evidence  to  the  effect  that 
he  did  become  half  owner  and  tenant  in  common  of  the  horse 
with  the  defendant  Swan,  and  that  afterward,  and  before  the 
sale  to  Qemence,  he  pnrehased  the  interest  of  the  defendant 
Swan,  and  thus  became  sole  owner.  This  sale  of  Swan's  one- 
half  was  denied  by  the  defendants,  and  was  the  main  fact  in 
issue  on  the  trial,  and  the  circumstances^  as  detailed  in  the 
evidence  on  the  part  of  the  plaintiff,  were,  in  substance,  with- 
out following  the  precise  order  of  proof,  that  before  the  pur- 
chase by  the  plaintiff  of  any  interest  in  the  horse,  George 
Hudson,  plaintiff's  father,  and  Swan  were  owners  and  tenants 
in  common  thereof,  and  it  was  agreed  that  plaintiff  should  take 
the  horse  and  trot  him.  That  Swa^  and  plaintiff's  father  were 
to  bear  one-half  of  whatever  he  lost,  and  were  each  to  get  a  third 
of  whatever  he  won,  and  that  plaintiff  was  to  get  a  third  and 
hold  the  horse  for  its  expenses,  if  any,  until  they  were  paid. 
That  afterward,  in  April,  1878,  plaintiff  purchased  his  father's 
interest,  and  held  possession  of  the  horse,  and  incurred  ex. 
penses  in  keeping  him,  and  other  expenses  which  amounted, 
over  and  above  winnings  or  earnings,  to  $794.71,  one-half  of 
which  sum,  viz.,  $397.36,  the  plaintiff  claimed  became  due 
him  from  Swan,  and  thereupon,  in  January,  1879,  plaintiff's 
father,  as  agent  of  Swan,  sold  Swan's  interest  in  the  horse  to 
plaintiff  for  $700,  which  was  paid  by  plaintiff,  to  his  father  as 
agent  for  Swan*,  partly  in  cash,  and  partly  by  canceling  plaint- 
iff's bill  against  Swan  of  $397.36  for  expenses. 

The  defendants  disputed  the  authority  of  plaintiff's  father 
to  make  this  sale  of  Swan's  interest,  and  Swan  testified  that  he 
never  gave  such  authority  or  ratified  the  sale,  and  there  was  a 
direct  confiict  in  the  evidence  on  this  point.  The  question  was 
submitted  to  the  jury,  and  their  finding  establishes  that  no 
such  sale  was  made  and  that  Swan  continued  half  owner  and 
tenant  in  common  down  to  the  time  of  the  sale  of  Clemence. 

Throughout  the  trial  it  was  assiuned  that  the  plaintiff's  right 
to  recover  depended  upon  his  claim  of  sole  ownership.  A  mo- 
tion for  a  nonsuit  was  made,  on  the  argument  of  which  it  was 
stated  by  the  court  that  the  case  tamed  upon  the  question 
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whether  the  plaintiff  was  sole  owner,  and  no  claim  was  then 
made  that  the  right  to  a  recovery  could  rest  upon  any  other 
ground. 

In  summing  up  the  case,  however,  the  counsel  for  the 
plaintiff  for  the  first  time  suggested  that  even  if  the  plaintiff 
was  not  the  solfe  owner,  he  was  entitled  to  recover  by  virtue  of 
a  lien  on  the  horse  for  his  expenses,  the  defendant  not  having 
paid  the  bill  when  he  took  the  horse. 

The  defendants'  counsel  thereupon  insisted  that  there  was 
no  question  of  lien  in  the  case,  and  the  court  replied  that  it 
had  not  noticed  that  any  such  question  was  raised  -by  the  tes- 
timony, but  on  being  referred  to  the  testimony  of  the  plaintiff 
as  to  the  agreement  that  he  was  to  hold  the  horse  for  his  ex- 
penses, the  court  held  that  the  question  of  lien  was  in  the  case. 
Thereupon,  by  leave  of  the  court,  defendants'  counsel  recalled 
the  defendant  Swan,  who  flatly  denied  the  plaintiff's  statements 
in  respect  to  such  agreement,  or  any  agreement,  to  trot  the 
horse  or  to  pay  expenses  for  so  doing.  The  court  thereupon 
submitted  to  the  jury  the  question  whether  the  plaintiff  had 
proved  his  alleged  sole  ownership,  and  the  further  question 
whether,  if  Swan  still  remained  half  owner,  he  had  made  the 
agreement  as  to  the  expenses,  testified  to  by  the  plaintiff,  and 
charged  that  if  the  jury  found  against  the  plaintiff  on  the  first 
question,  yet,  if  they  found  that  that  agreement  was  made, 
then  the  plaintiff  had  a  lien  upon  the  horse,  and  had  a  right  to 
retain  it,  whether  he  had  bought  Swan's  half  interest  or  not. 
This  part  of  the  charge  was  excepted  to.  The  judge  then 
charged  that  if  the  jury  found  for  the  plaintiff  on  either  of 
those  questions,  they  must  say  they  found  for  the  plaintiff; 
instructed  them  that  if  they  found  that  defendant  Swan  was 
half  owner,  then  they  must  ascertain  whether  tliere  was  a  lien 
by  agreement,  and  if  there  was  they  must  assess  the  value  of 
the  property  at  the  amount  of  that  lien,  which  was  half  the 
balance  of  the  bill.     To  this  instruction   exception  was  taken. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for 
$397.36,  and  assessing  the  value  of  the  property  at  $500,  be- 
ing half  the  value  of  the  horse,  the  judge  instructed  them  to 
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amend  it  by  assessing  the  value  of  the  property  at  half  the  bill 
of  expenses,  viz.,  $397,  and  half  the  value  of  the  horse,  being 
together  $897.  To  this  instruction  the  counsel  for  defendants 
excepted,  and  especially  to  that  part  which  directed  tUfe  jury 
to  find  the  value  of  the  lien,  and  the  counsel  for  defendant 
Swan  took  a  special  exception  on  his  behalf  on  the  ground 
that  the  verdict  showed  tliat  the  jury  had  found  the  question 
of  total  ownership  adversely  to  the  plaintiff,  and  in  this  excep- 
tion the  counsel  for  the  other  defendant  appears  to  have  joined, 
and  also  demanded  that  the  jury  be  polled.  The  court  there- 
upon instructed  the  jury  as  matter  of  law  that  in  assessing  the 
value  of  the  property  they  must  take  half  what  they  found  to 
be  the  amount  of  the  bill  and  add  to  that  half  the  value  of  the 
horse.     To  this  the  counsel  for  all  the  defendants  excepted. 

The  counsel  for  the  appellants  claimed  that  under  the  plead- 
ings in  this  action  no  recovery  could  be  had  without  establish- 
ing the  allegation  that  tlie  plaintiff  was  owner  of  the  property, 
and  that,  being  defeated  on  that  issue,  he  could  not  recover  on 
the  ground  that  he  had  shown  a  lien  thereon.  No  objection 
was  however  made  at  the  trial  upon  that  ground  and  it  is  hardly 
^orth  while  to  consider  it  as  a  much  more  important  question 
is  presented  which  if  determined  in  the  appellant's  favor  is  de- 
cisive of  the  case. 

It  does  not  appear  that  the  plaintiff  at  any  time  until  the 
summing  up  of  the  case  asserted  any  lien  upon  the  property, 
but,  on  the  contrary,  claimed  to  be  sole  owner,  which  claim  is 
inconsistent  with  that  of  a  lienor,  inasmuch  as  one  cannot  have 
alien  upon  his  own  property.  This  point  is  we  think  pre- 
sented by  the  exceptions  taken.  The  charge  that  if  the  plaint- 
iff failed  to  establish  his  claim  as  owner  he  might  still  recover 
if  the  jury  found  he  had  a  lien,  was  excepted  to,  and  we  think 
this  exception  raises  the  point.  The  true  ground  of  this  ex- 
ception was  not  at  first  stated,  but  as  it  was  an  objection  which 
could  not  have  been  obviated,  it  was  hardly  necessary  to  state 
any  ground  therefor.  The  true  ground,  however,  was  very 
nearly  stated  at  the  close  of  the  case  and  before  the  verdict 
was  recorded,  and  was  in  substance  that  the  jury  having  found 
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adversely  to  the  plaintiff  on  his  claim  of  sole  ownership,  ho 
could  not  recover  as  having  a  lien. 

The  validity  of  this  objection  is  well  sustained  by  authority. 
A  cUiiu  of  ownership  has  frequently  been  held  fatal  to  a  claim 
of  lien.  This  is  not  merely  a  question  of  pleading.  If  the 
pleadings  in  this  case  had  been  amended,  and  all  the  facts 
which  were  proven  had  been  set  out  in  detail,  the  result  would 
have  been  the  same.  The  plaintiff  came  into  court  claiming 
to  be  fiole  owner  of  the  property.  He  testified  to  a  purchase 
thereof  and  payment  of  the  consideration,  part  of  which  was 
the  extinguishment  of  the  very  claim  for  which  he  is  by  the 
verdict  and  judgment  declared  entitled  to  a  lien.  At  no  stage 
of  the  proceedings  did  he  concede  the  defendants'  title  and  limit 
his  claim  to  one  as  lienor.  No  opportunity  was  given  to  the  de- 
fendants to  discharge  any  such  lien.  The  plaintiff  denied  its  ex- 
istence, by  claiming  as  sole  owner,  and  down  to  the  last  moment 
maintained  that  claim,  and  submitted  it  to  the  jury,  who  found 
against  him.  He  must,  in  this  action  at  least,  stand  or  fell 
upon  that  claim,  and  we  think  it  was  error  to  instruct  the  jury 
that  he  could  fall  back  upon  his  allied  lien.  Many  of  the 
authorities  hold  that  such  a  claim  absolutely  extinguishes*  a 
right  of  lien,  and  that  it  cannot  be  revived.  But  assuming 
tliat  the  General  Term  were  right  in  holding  that  where  the 
claim  has  been  made  under  a  mistake  of  fact,  as  for  instance 
reliance  upon  the  supposed  authority  of  an  agent,  it  may  be 
corrected,  and  the  lien  restored,  yet,  before  that  can  be  done, 
the  false  claim  of  title  must  at  all  events  be  abandoned,  and 
the  title  of  the  true  owner  conceded  and  the  claim  reduced  to 
one  of  lien.  This  case  contains  no  such  feature ;  the  plaint- 
iff stood  throughout  on  his  alleged  title,  alleged  no  mistake, 
but,  on  the  contrary,  testified  positively  and  distinctly  to  a 
ratification  by  the  defendant  Swan  in  person  of  the  sale  of  his 
interest  to  the  plaintiff,  by  plaintiff's  father  as  agent ;  and  the 
truth  of  this  statement  was  one  of  the  matters  submitted  to  the 
decision  of  the  jury.  The  judgment  may  have  done  substan- 
tial justice  in  the  case,  but  it  is  impossible  to  sustain  it  with- 
out disregarding  the  rule  that  a  daim  of  ownership  is  inoon. 
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sistent  with  a  claim  of  lien,  and  that  both  cannot  be  asserted 
at  the  same  time.  That  a  claim  of  ownership  waives  the  lien, 
even  if  one  exists,  and  that  consequently  one  who  makes  a 
claim  of  ownership  as  against  the  true  owner,  cannot,  i£  his 
alleged  title  turns  out  to  be  unfounded,  fall  back  upon  his 
lien.  {Merett  v.  Saltw,  16  Wend.  474, 478 ;  S.  (7.,  20  Wend. 
367 ;  HoOrook  v.  Wight,  24  id.  169,  179.)  The  rule  is  most 
frequently  applied  in  cases  where  a  defendant  who  claims  to 
retain  property  fails  to  set  up  his  lien,  or  makes  some  claim, 
or  does  some  act  inconsistent  therewith.  But  it  is  equally  ap- 
plicable to  a  plaintiff  who,  as  against  one  who  turns  out  to 
have  a  better  title  than  himself,  claims  as  owner,  when  he  has 
notliing  but  a  lien.  The  rule  was  so  applied  m  JHeooal  v. 
Dea/rhom  (12  Gray,  336),  and  the  plaintiff  was  adjudged  to 
have  precluded  himself  from  recovering  by  virtue  of  his  lien. 

There  are  various  other  questions  in  the  case  which  we  have 
not  deemed  it  necessary  to  consider,  the  point  discussed  requir- 
ing a  reversal. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Andrews,  J.,  not  voting. 

Judgment  reversed. 


Eboab  Williams  et  al.,  Executors,  etc..  Respondents,  v.  Lob- 
bain  C.  Fbeeman  et-al.,  Appellants. 

At  the  time  of  the  execution  of  tlie  i»ill  of  F.  he  had  fleven  adult  children 
Uving,  the  issae  of  a  fonner  marriage,  and  one  infant  daughter,  the  issae 
of  a  second  marriage.  Bj  his  will  he  devised  to  each  of  two  of  his  adalt 
cliildren  certain  real  estate,  with  this  direction  as  to  each :  "  That  on  a 
final  division  and  settlement "  of  his  estate,  the  property  so  devised  **  be 
taken  into  account  as  a  part  **  of  the  share  of  the  devisee  in  the  testator's 
estate, "  and  for  tliat  purpose  be  valued  at  $10,000,  but  without  interest 
or  any  cliarge  for  the  use  thereof."  The  will  then  declared  that  he  had 
.  advanced  to  another  adult  child  moneys  equivalent  to  said  devises,  and 
directed  tliat  the  same  be  charged  to  said  child  as  an  advance  on  "  final 
settlement  and  division  "  on  account  of  his  share  without  interest.    The 
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ezecaton  were  directed  to  pay  to  each  of  the  four  other  adalt  children 
$10,000  as  an  equivalent  for  the  provision  made  for  the  three,  '*  the 
same  to  be  charged  to  them  respectively,  bat  without  interest,  on  a  final 
settlement  *  *  *  as  an  advance  on  account  of  their  respect- 
ive  shares."  The  executors  were  directed  to  invest  $35,000  for  the 
benefit  of  his  wife  and  infant  daughter,  on  the  death  or  remarriage  of 
his  widow  the  income  to  be  payable  to  the  daughter  during  life,  and  the 
principal,  upon  her  death,  to  her  issue.  The  testator  then  declared  that 
no  gifts  he  might  thereafter  make  to  his  diildren  should  be  charged  to 
their  account  on  final  settlement,  unless  he  should  have  uncanceled,  on 
his  decease,  some  written  evidence  thereof  signed  by  them.  The  execu- 
tors were  directed  to  divide  the  residuary  estate,  **  share  and  share  alike," 
among  his  children,  excepting  one,  and  any  children  bom  to  the  testator 
after  the  date  of  his  will ;  each  of  the  children  named  who  should  sur- 
vive the  testator  to  "  have  the  use  and  benefit  of  one  of  said  equal  shares 
for  life,"  and  at  his  or  her  decease  the  principal  to  go  to  his  or  her  issue, 
if  any ;  if  not,  to  his  or  her  next  of  kin,  "  according  to  law."  After  the 
execution  of  the  will,  and  before  the  testator's  death,  another  child  was 
bom,  and  all  of  said  children  were  living  at  the  time  of  his  death.  In 
an  action  to  obtain  a  construction  of  the  will,  A«2d,  that  the  infant  children 
were  entitled  to  share  equally  with  the  adults  in  the  whole  estate;  and 
-  that  the  said  specific  devises,  bequests  and  advances  should  be  charged 
to  the  beneficiaries  respectively,  and  taken  into  account  as  part  of  his 
or  her  share  on  division  of  the  residuary  estate. 

Also,  hM,  that  oral  testimony,  or  writings  of  the  testator  not  attested  as 
a  will  showing  a  contrary  intent,  being  in  direct  contradiction  of  the 
plain  terms  of  the  will,  were  incompetent  as  evidence  and  ineffectual  to 
change  those  terms. 

The  declarations  of  a  testator  cannot  be  resorted  to  to  contradict  or  explain 
the  intentions  expressed  in  his  will. 

By  a  codicil  the  testator  reduced  the  valuation  of  one  of  the  parcels  of  real 
estate  so  devised  to  $8,000,  and  directed  the  balance  of  |2,000  to  be  paid 
to  the  devisee  to  make  her  equal  with  the  others.  It  gave  the  whole  in- 
come of  the  $25,000  to  his  widow,  and  directed  that  upon  her  death  or  re- 
marriage it  should  revert  to  the  estate,  and  directed  that  upon  the  final 
division  the  two  infant  children,  and  any  other  children  who  might  there- 
after be  bom,  should  be  included  and  share  equally  with  those  named  in 
the  residuary  clause.  HM^  that  the  codicil  did  not  change  or  affect  the 
provision  of  the  wlU  as  to  the  distributive  shares  on  final  division,  or 
that  giving  to  each  child  a  life  estate  only  in  the  remainder. 

(Argued  December  21, 1880 ;  decided  January  25. 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
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order  made  July  1,  1879,  affirming  a  judgment,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Theodore  F.  MiU-er  for  appellants.  It  was  error  ,to  receive 
extrinsic  evidence  as  to  the  sources  from  which  the  testator  re- 
ceived his  property  in  aid  of  construction,  in  view  of  the  clear 
unambiguous  provisions  of  the  will.  (1  Bedfield  on  Wills, 
500,  501 ;  Mcmn  v.  Mcmny  1  Johns.  Ch.  231 ;  Van  Nos(/rand 
V.  Moorey  62  N.  Y.  18 ;  Ea/rl  of  Hardwicke  v.  DouglaSj  7  CI. 
&  Fin.  815 ;  Weatherhead  v.  BdaJcerviUe^  11  How.  [TJ.  S.] 
357  ;  Reynolds  v.  Rolmaon,  10  Weekly  Dig.  520.) 

Zucien  Birdseye  for  respondents.  The  intention  of  the 
testator  must  govern  if  it  can  be  ascertained,  and  if  it  is  not 
in  hostility  to  any  express  provision  of  law.  {Ka/ne  v.  Gott^ 
24  Wend.  640,  659 ;  affirming  7  Paige,  521 ;  Savage  v.  Bum- 
ham,  17  N.  Y.  561,  577 ;  Chrystie  v.  Phyfe,  19  id.  344,  348 ; 
Oxley  V.  Lane,  35  id.  340,  349-350.)  Such  intention  is  to  be 
ascertained  from  the  entire  will  taken  together,  and  not  from 
any  separate  clause.  (1  R.  S.  748*,  §  2  ;  Cowenh^oven  y.  Shu- 
leTy  2  Paige,  122,  129-130 ;  Egerton  v.  Conklm,  25  Wend. 
824-238 ;  Brovm  v.  Lyon,  2  Sold.  420 ;  ArotUarius  v.  Get- 
senheiner,  3  Bradf.  64 ;  Burtis  v.  Doughty,  id.  287.)  Upon 
the  proof  of  a  will  Evidence  may  be  introduced  to  supply  a 
deficiency;  to  remove  an  obscurity;  to  show  and  explain  a 
mistake ;  to  give  effect  to  expressions  that  are  unmeaning  or 
ambiguous ;  or  to  construe  those  which  are  used  with  reference 
to  the  customs  or  usages  of  a  trade  or  business,  or  where 
founded  on  the  habits,  knowledge,  position  or  conduct  of 
the  party  executing  the  writing.  {Price  v.  Page,  4  Vesey, 
679  ;  Parsons  v.  Parsons,  1  id.  601 ;  Smith  v.  Coney,  6  id. 
42 ;  JSie  parte  HorrJby,  2  Bradf.  42 ;  Jones  v.  Newmam,,  1  W. 
Blackst.  60 ;  Colpoys  v.  Ccipoys,  Jacob  [4  Eng.  Oh.],  451 ; 
Mechamc^  Bamk  v.  Bamk  of  Colvmfna,  6  Wheat.  826 ; 
Mosdy  V.  Martin,  27  Ala.  216  ;  Potter  v.  Rowlamd,  4  Seld. 
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448 ;  Ourtia  v.  HitohoocJc^  10  Paige,  899 ;  Hwd  v.  Adams^  6 
Mass.  619.)  The  court  may  look  to  antecedent  and  snrronnding 
facts  and  circumstances,  to  ascertain  the  meaning  of  ^writing; 
may  take  proof  of  the  meaning  of  technical  or  other  phrases,  and 
of  facts  known  to  and  acted  upon  by  the  x^rty  executing  the 
paper.  {Blossom  v.  Griffmy  8  Kern.  509 ;  OriffUhs  v.  Ear- 
denherg^  41  N.  Y.  464 ;  AJmgrm  v.  Dutilhj  1  Beld.  28 ;  Ccir 
lender  v.  Dmsmorej  55  N.  Y.  200  ;  Sergea/nt  v.  Adamsy  3 
Gray,  72 ;  Woods  v.  Laiuy  4  id.  322;  Doe  v.  Bv/rt,  1  T.  R 
701 ;  Beamom  v.  Hogenhoom,^  21  Barb.  898  ;  Carey  v.  Thomp- 
sofiy  1  Daly,  85 ;  Cole  v.  WendaUy  8  Johns.  116 ;  Msh  v. 
Hvbbwd,  21  Wend.  661 ;  SmUh  v.  Wilson,  8  B.  &  Ad.  728 
[28  E.  0.  L.  169] ;  Bradley  v.  The  W.  A.  df  G.  Steam 
Packet  Co.y  18  Peters,  89  ;  Persch  v.  DioJcsan^  1  Mason,  1 ; 
Astor  V.  Union  Ins.  Co.y  7  Cow.  202  ;  Cqllender  v.  Dinsmorej 
55  N.  Y.  200 ;  of  «  0.  O.  D." ;  Dana  v.  Fiedlery  2  Kern.  40.) 

Kafallo,  J.  This  action  was  brought  by  the  executors  of  the 
will  of  Lorrain  Freeman,  deceased,  for  the  purpose  of  obtain- 
ing a  construction  of  certain  provisions  of  the  will,  and  a 
codicil  thereto. 

The  question  on  this  appeal,  as  stated  in  the  complaint,  is 
whether,  under  the  provisions  of  the  will  and  codicil,  the  two 
minor  children  of  the  testator,  Laura  K.  Freeman  and  Ida  M. 
Freeman,  who  are  his  issue  by  a  second  marriage,  are  entitled 
to  share  equally  with  the  adult  children,  in  the  whole  estate ; 
or  whether  his  adult  children,  who  are  the  issue  of  a  former 
marriage,  are  preferred  to  the  extent  of  $10,000  each.  The 
court,  at  Special  and  General  Term,  held  that  the  adults  were 
entitled  to  the  preference  claimed,  and  from  that  decision  this 
appeal  is  taken. 

The  testator  died  September  22, 1875,  leaving  him  surviving 
his  widow,  Mary  E.  Freeman,  and  seven  children,  viz. :  Lorrain 
C.  and  Edward  M.  Freeman,  Sarah  E.  Raynor,  Adelaide  Wil- 
liams, Deborah  D.  Willeber,  Susan  A.  Dixon,  Amy  H.  Kellogg, 
all  adults,  children  by  his  first  marriage,  and  the  two  above- 
named  infants,  children  by  his  second  marriage. 
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The  provifiioDB  of  his  will  upon  which  the  qnestioii  now  at 
issue  arises  are  as  follows : 

The  will  bears  date  July  9, 1873.  By  the  second  clause  he 
devises  to  his  son,  Lorrain  C,  a  boase  and  lot  in  East  Orange, 
New  Jersey,  in  fee,  and  declares :  "  And  it  is  my  vnll  that,  on 
a  final  division  and  settlement  of  my  estate,  this  property  so 
devised  to  him  be  taken  into  accoont  as  a  part  of  his  share  of 
my  estate,  and  for  that  purpose  be  valued  at  $10,000,  but  with- 
out interest  or  any  charge  for  the  use  thereof." 

By  the  third  clause  he  devises  to  his  daughter.  Amy  H.,  his 
dweUing-honse  and  land  in  Woodbridge,  New  Jersey,  and  de- 
clares that  he  does  this  in  accordance  with  the  wish  of  her 
mother,  that  the  property  may  remain  in  the  family.  Then 
follows  the  declaration :  ^^  And  it  is  my  will  that,  on  a  final 
division  and  settlement  of  my  estate,  this  property  so  devised 
to  her  be  taken  into  account  as  a  part  of  her  share  of  my  estate, 
and  for  that  purpose  be  valued  at  $10,000,  but  without  interest 
or  any  charge  for  the  use  thereof." 

The  testator  then  declares  that  he  has  already  executed  deeds 
to  his  said  son  and  daughter  for  the  two  pieces  of  real  estate 
above  devised  to  them,  and  directs  his  executors  to  deliver  the 
same,  unless  he  does  it  while  living. 

By  the  fourth  clause  he  declares  as  follows :  '^  I  have  already 
advanced  to  and  for  my  son  Edward,  in  various  ways,  moneys 
equivalent  to  the  above  devises  to  Lorrain  and  Amy ;  and  it  is 
my  will  that  the  same  be  charged  to  him,  on  a  final  settlement 
and  division  of  my  estate,  as  an  advance  of  $10,000  on  account 
of  his  share  thereof,  but  without  interest." 

By  the  fifth  clause  he  directs  his  executors  to  invest  $25,000 
for  the  benefit  of  his  wife  Mary  during  her  life  or  widowhood, 
and  to  pay  h^  the  interest,  for  the  use  of  herself  and  their 
daughter  Laura,  who  is  one  of  the  infant  defendants.  On  the 
death  or  remarriage  of  the  testator's  widow,  the  income  of 
this  fund  is  to  become  payable  to  Laura  during  her  life,  and 
the  principal  to  her  issue  after  her  death. 

By  the  ninth  clause  the  testator  directs  his  executors  to  pay 
to  his  daughters,  Sarah,  Susan,  Deborah  and  Adelaide,  the 


566  Williams  et  al.  v,  Fbeemak  et  al.  [Jan^ 

Opinion  of  the  Court,  per  Bapallo,  J. 

sum  of  $10,000  each,  out  of  his  estate  ^'  as  an  equivalent  to 
the  provisions  made  for  Edward,  Lorrain  and  Amy,  the  same  to 
be  charged  to  them  respectively  but  without  interest,  on  a  final 
settlement  of  my  estate,  as  an  advance  on  account  of  their  re- 
spective shares." 

He  then  declares  that  it  is  his  will  that  no  gifts  that  he  may 
thereafter  make  to  his  children,  or  any  of  them,  shall  be 
charged  to  their  account  on  a  final  settlement  unless  he  shall 
preserve  some  written  evidence  thereof  with  their  signatures, 
and  the  same  shall  be  found  uncanceled  at  his  decease. 

After  various  other  specific  bequests,  including  a  bequest  of 
a  fund  in  trust  for  a  sister  during  her  life,  the  eleventh  clause 
disposes  of  his  residuary  estate  as  follows : 

"  Eleventh.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  after  paying  and  providing  for  the  bequests 
and  devises  above  mentioned  (and  the  trust  funds  hereinbefore 
directed  to  be  set  apart  and  invested,  when  the  parties  for 
whose  benefit  they  are  thus  set  apart  shall  depart  this  life),  I 
direct  my  executors  to  divide  share  and  share  alike  among  my 
daughters  Sarah  E.,  Deborah  B.,  Adelaide  and  Amy  H.,  and 
my  sons  Edward  M.  and  Lorrain  C  of  my  children  now 
living,  and  any  children  that  may  be  bom  to  me  after  the  date 
of  this  my  will."  Provision  is  then  made  for  the  case  of  the 
death  of  either  of  said  children  before  the  testator,  and  the 
clause  proceeds :  *'  And  my  will  is  that  each  of  my  children 
above  named  who  shall  survive  me  shall  have  the  use  and  bene- 
fit of  one  of  such  equal  shares  for  life  and  at  his  or  her  decease 
the  principal  thereof  shall  go  to  and  be  divided  equally  among 
his  or  her  issue  if  any ;  and  if  none,  then  among  his  or  her 
next  of  kin  according  to  law." 

These  are  all  the  portions  of  the  will  which  have  any  bear- 
ing upon  the  question  at  issue,  and  it  is  proper  to  consider  them 
in  the  first  place  without  reference  to  the  memorandum  put  in 
evidence,  or  the  codicil  or  the  oral  evidence  admitted  under 
objection. 

At  the  date  of  the  will  Laura  was  the  only  child  of  the  sec- 
ond marriage  ;  Ida  M.,  the  other  infant,  not  having  then  been 
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born.  Laara  and  the  testator's  widow  were  by  the  will  to  take 
no  share  of  the  residuary  estate,  but  were  separately  provided 
for  by  the  $25,000  trust.  The  residuary  estate  was  to  be  di- 
vided'among  the  two  sons  and  four  of  the  daughters  of  the 
testator  living  at  the  date  of  the  will,  and  any  children  who 
might  be  bom  to  him  after  that  date.  The  shares  of  the  resid- 
uary estate  were  not  to  be  paid  over  to  the  legatees,  but  to  be 
held  in  trust  for  them. 

Ida  M.  having  been  bom  to  the  testator  after  the  date  of  the 
will,  and  all  the  children  being  alive  at  the  testator's  death,  it 
is  evident  that  according  to  the  terms  of  the  will  the  residuary 
estate  was  to  be  divided  into  seven  parts,  or  shares.  The  direc- 
tion is  that  it  be  divided  share  and  share  alike,  and  if  the  de- 
vises and  bequests  of  $10,000  each  to  the  adult  children  had 
been  absolute  and  unaccompanied  with  any  direction  as  to  their 
effect  upon  the  division  of  the  residuary  estate,  the  adult  chil- 
dren would  undoubtedly  have  been  entitled  to  retain  these 
amounts  in  addition  to  their  shares  of  the  residue.  But  noth- 
ing can  be  plainer  than  that  the  testator  intended  that  these 
devises  and  legacies  should  not  be  in  addition  to  their  shares  of 
his  residuary  estate,  for  he  qualifies  all  these  devises  and  be- 
quests by  declaring  in  the  clearest  and  most  explicit  terms,  as 
to  the  money  legacies  bequeathed  to  the  daughters,  that  they 
shall  be  deemed  an  advance  on  account  of  their  shares,  and  be 
charged  to  them  as  such  on  a  final  settlement  of  his  estate,  and 
as  to  the  real  estate  given  to  Lorrain  and  Amy  that  in  each 
case  on  a  final  division  and  settlement  of  his  estate,  the  property 
devised  shall  be  taken  into  account  as  a  part  of  the  share  of 
the  devisee  and  for  that  purpose  valued  at  $10,000,  and  as  to 
the  son  Edward  that  the  advances  already  made  to  him  shall 
be  charged  to  him  as  an  advance  of  $10,000  on  account  of  his 
share  of  the  estate  on  a  final  settlement  and  division  thereof. 
It  is  impossible,  in  the  face  of  this  explicit  language,  so  to 
constme  the  will  as  to  hold  that  the  devises  and  bequests  of 
$10,000  each  are  intended  to  be  in  addition  to  and  not  to  form 
part  of  the  shares  of  the  adult  children  on  the  division  of  the 
residuary  estate.     And  any  oral  evidence  introduced  for  the 
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purpose  of  showing  such  an  intent  was  in  direct  contradiction 
of  the  plain  terms  of  the  will. 

It  is  suggested  that  the  directions  in  respect  to  charging  the 
gifts  of  $10,000  each  to  the  adult  children  were  superfluous  if 
the  testator  intended  that  all  his  children  should  share  equally. 
This  is  quite  an  erroneous  view.  The  testator  desired  to  give 
to  two  of  his  children  specific  pieces  of  property  as  part  of 
their  shares ;  another  child  he  desired  to  charge  with  money 
already  advanced  as  part  of  his  share.  The  other  adults  he 
desired  to  place  on  anequaUty  by  giving  them  in  money,  sums 
sufficient  to  equalize  tlie  sliares,  and  the  substance  of  the  whole 
will  is,  that  each  of  the  adult  children  (except  the  son  Edward) 
is  to  have  $10,000  absolutely,  and  the  rest  of  their  shares  of 
his  estate  is  to  be  held  in  trust.  For  some  reason,  not  explained, 
one  of  the  daughters  (Susan)  is  to  have  only  the  $10,000  leg- 
acy. The  second  wife  and  her  child  living  at  the  date  of  the 
will  are  separately  provided  for,  but  in  case  any  other  child 
should  be  born,  such  child  is  to  have  a  full  share  of  the  estate. 
In  making  this  provision  the  testator  did  precisely  what  the 
law  w^ould  have  done  had  he  made  no  mention  of  any  after- 
bom  child  (2  R.  S.  65,  §  49),  except  that  if  the  after-bom  chil- 
dren had  been  left  to  tlie  protection  of  the  statute,  they  would 
have  taken  their  shares  absolutely  instead  of  for.  life,  and  in 
order  to  effectuate  the  intention  of  the  testator  that  all  his 
children  should  stand  on  an  equality  in  all  respects  it  was  in- 
dispensable to  provide  that  the  specific  devises  and  bequests  to 
tiie  adult  children  should  be  charged  to  them  as  part  of  their 
shares  on  the  final  division.  The  will  is  clear  and  perspicuous 
in  its  terms,  and  it  is  only  in  the  effort  to  change  them  that 
any  obscurity  or  difficulty  arises. 

Thus  far  neither  the  memorandum,  the  codicil,  nor  the  oral 
testimony  have  been  considered. 

The  memorandum  forms  no  part  of  the  will,  and  is  not  at- 
tested in  such  manner  as  to  form  a  testamentary  declaration. 
It  is  merely  a  parol  declaration  of  the  testator,  introduced  for 
the  purpose  of  aiding  in  the  interpretation  of  his  will,  and 
comes  under  the  head  of  extrinsic  evidence. 
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Tf  this  evidence  was  introduced  for  the  purpose  of  proving 
that  the  testator,  when  he  said  in  his  will  that  the  l^acies  of 
$10,000  each  were  to  be  charged  to  the  legatees  respectively 
as  part  of  their  shares  of  his  estate  on  a  final  division,  did  not 
mean  that  they  were  to  be  so  chaiged,  it  was  incompetent  and 
inadmissible.  The  intent  of  a  testator  expressed  in  his  will 
cannot  be  changed  by  his  parol  declarations  dehoT%  the  will. 
If  offered  for  the  purpose  of  showing  that  the  testator  had 
received  property  through  his  wife,  it  was  mere  hearsay  and 
not  evidence  of  the  fact.  But  assuming  it  to  be  legitimately 
in  the  case,  it  simply  declares  that  the  testator  has  divided 
among  his  children,  either  by  means  of  advances  made  in 
his  life-time  or  by  the  provisions  of  his  will,  all  moneys  de- 
rived from  his  first  wife.  The  purpose  of  this  declaration 
would  seem  to  be  to  inform  his  adult  children  that  they  were 
to  expect  nothing  by  reason  of  their  mother's  property,  except 
what  they  had  already  received  or  were  to  take  under  the  will. 
But  however  construed,  and  even  if  it  showed  that  the  pro- 
visions of  the  will  did  not  conform  to  the  testator's  intentions 
respecting  the  property  derived  through  the  first  wife,  or  that 
such  provisions  were  not  such  as  met  the  approval  of  the 
court,  the  memorandum  conferred  upon  the  court  no  powjsr 
to  amend  them.  The  declarations  of  a  testator  can  never  be 
resorted  to  for  the  purpose  of  contradicting,  or  even  explain- 
ing, the  intentions  expressed  in  the  will.  The  statute  which 
requires  these  intentions  to  be  expressed  in  writing,  attested  in 
a  prescribed  form,  precludes  any  other  proof  of  them  except 
the  writing,  and  such  facts  and  circumstances  as  are  necessary 
to  its  intelligent  reading.  If  the  testator  had  expressly  de- 
clared in  writing,  not  attested  as  a  will,  that  he  did  not  mean 
by  his  will  that  these  legacies  should  be  deemed  part  of  the 
shares  of  his  adult  children,  but  that  on  account  of  their  moth- 
er's property  they  should  be  in  addition  to  such  shares,  evidence 
of  such  a  declaration  would  have  been  clearly  inadmissible. 

The  oral  testimony  which  was  admitted  was  to  the  effect 
that  the  testator  received  through  his  wife,  property  amounting 
to  something  less  than  $15,000,  in  the  year  1852  or  1853,  and 
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from  this  fact  it  is  sought  to  engraft  upon  the  testator's  will 
a  provision  preferring  his  adnlt  children  to  the  amoont  of 
$70,000,  by  holding  that  the  legacies  of  $10,000  each  are  to  be 
in  addition  to  their  shares  of  the  residuary  estate,  where  the 
will  plainly  says  and  repeats  several  times  that  they  are  to  form 
part  of  the  shares,  and  be  cliarged  as  such. 

If  the  fact  proved  shows  any  thing,  it  is  that  the  testator 
might,  with  propriety,  have  made'some  discrimination  between 
the  different  sets  of  children ;  but  it  is  no  ground  for  putting 
an  interpretation  upon  the  will  different  from  the  language 
used.  The  language  is  sensible,  intelligible,  and,  indeed,  more 
than  ordinarily  clear.  In  such  a  case  extrinsic  proof  cannot 
vary  it. 

We  finally  come  to  the  codicil.  This,  so  &r  from  throwing 
any  doubt  upon  the  meaning  of  the  provisions  of  the  will, 
shows  that  the  testator  understood  what  he  had  said,  and  in- 
tended just  what  he  had  said,  in  his  will. 

In  the  first  clause  of  the  codicil  he  directs  that  the  valuation 
of  the  house  and  land  at  Woodbridge,  New  Jersey,  devised  to 
his  daughter  Amy,  be  reduced  from  $10,000  to  $8,000,  and 
that  j;he  balance  of  $2,000  be  paid  to  her  to  make  her  equal 
with  the  others.  This  clearly  referred  to  the  sum  with  which 
she  was  to  be  charged  on  the  final  division  on  account  of  the 
devise. 

The  third  clause  changes  the  disposition  of  the  $25,000 
given  in  trust  for  the  testator's  widow  and  child  Laura.  It 
gives  the  whole  income  of  the  $25,000  to  the  widow,  and 
directs  that  on  her  death  or  remarriage  the  principal  revert  to 
his  estate ;  and  in  the  fourth  clause  he  directs  that  on  the  final 
division  of  his  estate  his  daughters  Laura  and  Ida  M.  (whd 
had  been  bom  since  the  date  of  the  will),  and  any  other  chil- 
dren who  might  be  bom  after  the  date  of  the  codicil,  be  in- 
cluded, and  share  equally  with  his  other  children  named  in 
the  eleventh  clause  of  his  will. 

There  is  nothing  in  the  codicil  in  any  manner  changing  or 
affecting  the  provisions  of  the  will,  which  direct  that  on  such 
final  division  the  legacies  and  devises  to  the  adult  children  be 
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counted  as  part  of  their  shares,  and  charged  to  them  at  the 
sums  named,  on  the  final  division. 

It  seems  to  as  too  clear  for  controversy  that  the  intention 
of  the  testator,  as  expressed  in  the  will  and  codicil,  was  that  all 
his  children,  except  Susan,  should  share  equally  in  his  estate, 
and  that  on  the  final  division  the  sums  of  $10,000,  directed  to 
be  charged  to  each  of  the  adult  children,  be  deemed  part  of 
their  respective  shares ;  so  that  each  adult  shall,  on  such  divis- 
ion, receive  such  a  sum  as  would,  with  the  addition  of  $10,000 
without  interest,  be  equal  in  amount  to  the  share  allotted  to 
each  infant. 

•  We  see  no  intention  expressed  in  the  codicil  to  change  the 
provision  that  each  child  shall  have  a  life  estate  only  in  his  or 
her  share  received  on  the  final  division,  with  remainder  over, 
as  directed  in  the  eleventh  clause  of  the  will.  That  direction 
extended  to  children  who  might  be  bom  after  the  date  of  the 
will,  and  the  only  change  eflfected  by  the  codicil  is  to  include 
Laura  (as  well  as  Ida  and  any  other  after-bom  child)  in  the 
division,  instead  of  providing.for  her  out  of  the  $25,000  trust. 
The  intention  apparently  was  that  the  tenure  of  all  the  chil- 
dren should  be  the  same,  except  as  to  so  much  of  the  shares  of 
the  adult  children  as  liad  already  been  advanced,  or  was  given 
in  the  form  of  specific  legacies. 

So  much  of  the  order  of  the  General  Term  as  affirms  the 
fourteenth  clause  of  the  judgment  of  Special  Term,  being 
the  clause  which  adjudges  that  the  adult  children  are  entitled 
to  be  preferred  to  tlie  infants,  and  that  such  infants  are  not 
entitled  to  share  equally  with  the  adults  in  the  whole  estate, 
should  be  reversed  and  judgment  entered  in  conformity  with 
this  opinion ;  and  so  much  of  the  order  of  the  General  Term  as 
affirms  the  fifteenth  clause  of  said  Special  Term  judgment, 
being  the  clause  which  adjudges  that  the  infants  are  only 
entitled  to  a  life  estate  in  their  shares,  should  be  affirmed. 

Costs  of  all  parties  in  this  court  should  be  paid  out  of  the 
estate. 

All  concur. 

Judgment  accordingly. 
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Mabtik  Patnb^  Appellant,  v.  Tat  Tboy  &  Booton  Railroad 

CoicpANT,  Kespondent. 

In  an  action  to  recover  damages  for  alleged  negligence,  plaintiff  is  entitled 
to  have  the  iBsne  of  negligence  snbmitted  to  the  jury  when  it  depends 
upon  conflicting  evidence,  or  on  inferences  to  be  drawn  from  drcom- 
stances  in  regard  to  which  there  la  room  for  a  difference  of  opinion  among 
intelligent  men. 

While  plaintiff  waa  driving  his  mare  across  the  track  of  defendant's  road  at 
the  intersection  of  two  streets  in  the  citj  of  T.,  her  foot  caught  between 
the  planking  and  one  of  the  rails  and^he  was  iigured.  Upon  the  trial  of  an 
action  to  recover  damages,  plaintiif  s  evidence  was  to  the  effect  that  there 
was  over  three  and  one-fourth  inches  between  the  plank  and  the  rail, 
while  two  and  one^narter  inches  was  all  that  was  required  for  the  pass- 
age of  the  flanges  of  the  car  wheels,  and  because  of  this  the  horse's  hoof 
got  into  the  open  space  and  the  toe  calk  caught  under  the  rail ;  that 
the  plank  was  from  one-fourth  to  three-eighths  of  an  inch  higher 
than  the  top  of  the  rail ;  and  that  the  crossing  was  constructed  differently 
from  others  upon  defendant's  road  and  upon  other  railroads.  Plaintiff  was 
nonsuited  on  the  ground  that  there  was  no  evidence  of  negligence  on  the 
part  of  defendant.  Held^  error ;  that  the  question  of  negligence  was  one 
of  fact  for  the  jury. 

(Argued  December  22,  1880;  decided  January  25, 1881.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme* 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  19, 1879,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  nonsuit  and  affirmed  the  order, 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  mare,  alleged  to  have  been  caused  by  defendant's 
negligence. 

The  facts  appear  sufficiently  in  the  opinion. 

a.  A.  Parmenter  for  appellant.  Defendant  was  liable  for 
damages  resulting  from  its  negligence  in  not  properly  construct- 
ing the  crossing  and  allowing  it  to  get  out  of  repair.  (  Wboster 
V.  Forty-second  and  Orcmd  Street  R.  R.  Co,^  50  N.  Y.  203 ; 
Rockwell  V.  Third  Avenue  R.  R.  Co.^  64  Barb.  438 ;  Shear- 
man  &  Redfield  on  Negligence,  §  446.)     To  charge  the  do- 
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f endaiit  with  liability  for  the  injury  done  required  no  pre- 
vious notice  that  the  space  between  the  plank  and  the  rail 
was  too  wide.  {Griffin  v.  ITis  Mayor,  etc.,  9  N.  T.  456.) 
The  fact  that  the  track  was  out  of  repair,  and  that  an  injury 
had  been  caused  by  it,  was  strong  evidence  of  n^ligence  on 
the  part  of  the  defendant,  and  the  burden  was  upon  the  de- 
fendant to  produce  countervailing  proof  to  shift  the  responsi- 
bility from  it  to  the  plaintifi.  {Malay  v.  iT.  Y.  C.  Ji.  R.  Co,, 
58  Barb.  182.)  The  question  of  negligence  should  have  been 
submitted  to  the  jury.  {Casey  v.  N.  Y.  C.  a/nd  H.  R.  R.  R. 
Co.,  78  N.  T.  618 ;  Maeeoth  v.  D.  emd  E.  O.  Co.,  64  id.  524.) 

EseJc  Gowen  for  respondent.  The  evidence  was  not  suffi- 
cient to  allow  the  jury  to  base  a  verdict  of  negligence  upon  it. 
{Toomey  v.  Raikoay  Co.,  91 0.  L.  146 ;  GoUon  v.  Wood,  98  id. 
572.) 

Muxes,  J.  The  plaintiff's  mare  was  injured  while  he  was 
driving  her  slowly,  and  crossing  the  defendant's  railroad  at 
the  intersection  of  two  streets  in  the  city  of  Troy,  by  her  left 
hind-foot  being  caught  between  the  planking  and  the  southerly 
iron  rail  of  said  railroad. 

The  testimony  upon  the  trial  was  conflicting  in  regard  to 
the  allied  defects  in  the  planking  of  the  crossing  and  the 
condition  of  the  same  at  the  time  of  the  injury.  It  was  proved 
by  the  plaintiff,  upon  the  trial,  that  the  plank  was  so  placed 
that  there  was  a  space  of  a  little  more  than  three  and  one- 
quarter  inches  between  the  plank  and  the  iron  rail,  which 
space  was  for  the  passage  of  the  flanges  of  the  wheels  of  the 
cars ;  and  the  evidence  of  the  plaintiff  showed  that  two  and 
one-quarter  inches  was  all  which  was  required  for  that  purpose, 
and  hence  the  space  was  at  least  one  inch  wider  than  it  should 
have  been,  and  this,  it  was  claimed,  caused  the  horse's  hoof  to 
get  into  the  open  space  and  to  be  caught  by  the  toe-calk  under 
the  iron  rail.  It  also  appeared,  from  the  evidence  introduced 
by  the  plaintiff,  that  the  plank  was  from  one-quarter  to  three- 
eighths  of  an  inch  higher  than  the  top  of  the  rail    At  thQ 
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close  of  the  testimony  a  motion  was  made  for  a  nonsuit,  upon 
the  ground  that  there  was  no  evidence  that  the  company  was 
guilty  of  n^ligence  in  the  construction  of  the  crossing,  or  that 
the  crossing  was  improperly  constructed,  or  that  it  was  any 
more  dangerous  on  account  of  the  planking  or  the  width  of 
the  opening.  The  motion  was  granted,  and  the  plaintiff  ex- 
cepted. 

The  evidence  tended  to  show  that  the  crossing  was  .con- 
structed in  a  manner  different  frofn  other  crossings  upon  the 
defendant's  railroad  and  upon  other  raili^oads;  that  the  space 
between  the  plank  and  the  rail  was  wider  than  was  neces- 
sary, and  thus  the  danger  of  traveling  over  the  crossing  was 
increased ;  and  it  was  claimed  that  this  mode  of  construction 
and  of  maintaining  the  crossing,  as  well  as  the  fact  that  the 
plank  was  higher  than  the  top  of  the  rails,  established  negli- 
gence on  the  part  of  the  defendant.  The  question  of  defend- 
ant's negligence,  as  the  evidence  stood,  was  one  of  fact  for  the 
consideration  of  the  jury ;  and  if  there  is  any  evidence  from 
which  a  jury  might  find  in  favor  of  the  plaintiff,  the  case 
should  not  be  withdrawn  from  their  consideration.  The  testi- 
mony here  as  to  the  defendant's  n^ligence  is  not  very  strong, 
and  the  case  is  a  very  close  one  on  the  question  of  such  negli- 
gence ;  yet  it  was  not  so  destitute  of  facts  and  circumstances 
for  the  consideration  of  the  jury,  and  so  clear  agains^  the 
plaintiff,  as  to  leave  no  room  for  doubt,  and  to  justify  the 
court  in  holding  that  tliere  was  no  evidence  of  negligence.  It 
is  a  well-settled  rule,  that  it  is  a  matter  of  right  in  the  plaintiff 
to  have  the  issue  of  negligence  submitted  to  the  jury,  when  it 
depends  upon  conflicting  evidence,  or  on  inferences  to  be 
drawn  from  circumstances  in  regard  to  which  there  is  room 
for  a  difference  of  opinion  among  intelligent  men.  (  Wolfkiel 
V.  SiiBth  Avenue  B.  JR.  Co.,  38  N.  T.  49;  Webery.J!/'.  Y.  C.  cfe 
H.  R.  R.  R.  Co.,  58  id.  451 ;  Hart  v.  H.  R.  Bridge  Co.,  80 
id.  622.)  The  plaintiff's  case  is  manifestly  within  the  rule  laid 
down  in  the  cases  cited.  The  track  of  the  defendant's  road 
being  across  a  public  highway,  it  was  its  duty  to  construct  and 
keep  the  same  in  such  a  manner  as  would  subserve  the  l^ti- 
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mate  purposes  of  the  corporation,  and,  at  the  same  time,  inter-, 
pose  no  serious  obstructions  to  the  public  travel  on  the  high- 
way across  the  railroad,  and  cause  injury  to  horses  while  cross- 
ing the  railroad. 

The  question  whether  this  was  done  was  one  of  fact; 
and,  while  it  may  well  be  that  the  width  between  the  rail 
and  the  plank  originally  was  no  more  than  was  usual,  and 
the  widening  thereof  was  occasioned  by  the  ordinary  travel  on 
the  railroad,  without  any  want  of  care  or  any  negligence  of 
the  defendant,  this  was  a  matter  for  the  jury  to  determine, 
upon  the  proof  given  and  the  circumstances  presented,  as  triers 
of  fact.  It  was  not,  we  think,  for  the  court  to  say,  in  the  face  of 
the  evidence  introduced  by  the  plaintiff,  although  the  testi- 
mony was  contradicted,  that  there  was  no  question  for  the 
jury,  and  to  direct  a  nonsuit. 

We  are,  for  the  reasons  stated,  of  the  opinion  that  the  court 
erred  in  granting  the  nonsuit,  and  that  the  judgment  sliould 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur,  except  Folgeb,  Ch.  J.,  and  Rapallo  and  Easl, 
JJ.,  dissenting. 

Judgment  reversed. 


Catheeikk  M.  Wood,  Bespondent,  v.  Gbobob  0.  Wood, 

Impleaded,  etc.,  Appellant. 

In  1844  certain  premiBes  were  conveyed  to  plaintiff,  a  married  woman,  for 
life,  as  and  for  her  own  eeparate  estate,  free  from  the  control  of  her  has- 
band,  her  husband  covenanting  for  a  consideration  expressed  that 
she  should  hold  the  premises  to  her  own  separate  and  sole  use,  free 
from  any  claim  or  interference  from  him.  In  an  action  to  recover  pos- 
session of  the  premises,  brought  against  the  husband  and  his  tenant,  held, 
that  under  the  law  as  it  existed  when  the  deed  was  executed,  plaintifl 
could,  in  equity,  enjoy  the  property  separate  from  her  husband ;  that  a 
trustee  was  not  required  to  be  named  in  the  instrument,  as  in  case  of 
such  omission  the  law  created  the  husband  a  trustee  for  the  wife ;  that 
the  effect  of  the  acts  in  relation  to  married  women  (chap.  200,  Laws  of 
1848 ;  chap.  875,  Laws  of  1849 ;  chap.  90,  Laws  of  1860 ;  chap.  172,  Laws 
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of  1863)  was  to  change  her  equitable  right  to  hold  a  separate  estate  Into 
a  legal  estate,  to  gl^e  her  the  right  of  control  and  management  the  same 
as  if  she  were  t^feme  9oU;  that  there  was  no  occasion  for  her  to  resort  to 
the  Sapreme  Coart,  under  the  act  of  1849  (§  2),  for  the  resignation  and 
surrender  of  the  trustee  and  a  oonveTance  to  her ;  and  that  as,  by  the 
said  acts,  she  was  given  the  power  to  sue  and  be  sued,  she  ooold  main- 
tain the  action. 

Also,  held,  that  as  it  appeared  that  the  husband  had  not  acquired  posses- 
sion by  the  consent  of  the  plaintiff,  he  was  not  entitled  to  notice  to  quit. 

Also,  held,  that  the  fact  that  the  defendant  had  put  valuable  improvements 
upon  the  land  was  no  defense  to  the  action. 

It  seems  that  one  who  has  put  improvements  upon  the  landa  of  another  is 
at  the  beat  only  allowed  to  thereby  mitigate  the  damages  by  offsetting 
them  to  the  extent  of  the  rents  and  profits  claimed.  To  do  this  he  must 
be  a  bona  fide  occupant ;  he  cannot  be  allowed  them  if  he  has  acted  with 
knowledge  of  the  owner's  right. 

(Argued  December  22,  1880 ;  decided  January  25,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sa- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  July  18,  1879,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  18  Hun,  850.) 

This  was  an  action  to  recover  possession  of  certain  premises, 
situate  in  the  county  of  Suffolk,  in  possession  of  defendant 
Velsor  as  tenant  of  defendant  Wood.  The  defendant  claimed 
title  and  right  of  possession  in  defendant  Wood  as  husband  of 
plaintiff. 

The  facts  are  sufficiently  set  forth  in  the  opinion.  . 

J.  J.  Perry  for  appellant.  This  action  cannot  be  sustained 
by  the  wife  against  her  husband.  (Dwrby  v.  CctUaghany  16  N. 
T.  71.)  A  deed  is  to  be  construed  so  as  to  carry  into  effect  the 
intention  of  the  parties,  which  is  to  be  ascertained  from  the 
whole  deed.  (6  Johns.  53 ;  1  Wend.  388  ;  Z.  7.  R.  R.  Co.  v. 
ConUin,  32  Barb,  381  ;  SenM/fi  v.  Austm,  33  id.  9.)  The 
deed  only  gives  a  life  estate  to  the  plaintiff,  which  at  the  date 
of  the  same  vested  the  right  of  possession  in  the  husband.  (2 
Kent's  Commentaries,  p.  115,  §  134.)  An  annuity  given  in 
trust  to  a  married  woman  for  life,  '^  to  pay  the  same  to  her  and 
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her  assigns,"  will  not  exdude  the  husband's  rights.  (2  Story's 
Equity,  §§  1380-1383,  p.  819.)  In  1844,  the  date  of  the  deed, 
the  husband,  under  the  law  as  it  then  existed,  had  the  un- 
doubted right  of  possession,  and  no  act  of  the  l^islature  since 
passed  can  deprive  him  of  his  rights  then  vested.  {Ryder  v. 
Hvlae,  33  Barb.  264;  Thurler  v.  Tovmsendj  22  K  T.  617 
Sfiyder  v.  Snyder^  3  Barb.  621 ;  Perkins  v.  CotreU,  15  id.  446 
Smith  V.  Colinj  1 7  id.  167 ;  Wateon  v.  Barney^  2  Sandf.  405 
JSurd  V.  CasSy  9  Barb.  836 ;  Clark  v.  Glarky  24  id.  581 
Story's  Equity  Jurisprudence ;  White  v.  Wager,  26  N.  T.  830 
Chambers  v.  HaneUy^  3  J.  J.  Marsh,  98 ;  Jaokson  v.  8e6k^  19 
Wend.  339;  Gregg  y.Heseon^  1  Black,  150;  Wait's  Actions 
and  Defenses,  77,  78 ;  In  the  MaMer  of  Winne,  1  Lans.  608  ; 
Zimmerman  v.  Schmnfehy  8  Hun,  692 ;  Hatfield  v.  Bneden^ 
64  N.  Y.  280;  WiUm  v.  Armty,  70  K  O.  670.)  Under  the 
evidence  defendant  is  a  tenant  and  entitled  to  a  notice  before 
the  action.  (3  Wait's  Actions  and  Defenses,  47 ;  Dea/n  v. 
Drake  J  2  Green,  523 ;  JRusaell  v.  Fdlyyan^  84  N.  H. 
23 ;  3  Wait's  Actions  and  Defenses,  49 ;  ChmrJberlain  v.  Pratty 
33  N.  Y.  47 ;  Wittiams  v.  Potter,  2  Barb.  316 ;  Mwyar,  etc.,  of 
N.  Y.  V.  Campbell,  18  Barb.  166 ;  Wood  v.  Salmon^  4  Wend. 
827 ;  Doe  v.  St&nnett,  2  Esp.  717 ;  Doe  v.  WaMa,  7  T.  R.  88  ; 
Doe  V.  Browne,  8  East,  166';  PhiUips  v.  Covert,  7  Johns.  4; 
Jackson  v.  SaJmvon,  4  Wend.  327 ;  Bradley  v.  GovA,  4  Cow. 
847 ;  Adams  on  Ejectment,  145,  note.)  Any  facts  which  the 
defendant  can  show  which  go  to  disprove  the  plaintiffs  right,  or 
the  unlawful  entry  or  unjust  withholding  of  the  defendant, 
constitute  a  legal  defense.  (8  Wait's  Actions  and  Defenses^  95  ; 
/S&>W7  V.  Russell,  36  111.  18 ;  Requa  v.  Holmes,  26  N.  Y.  338 ; 
CorkhUl  V.  Ixmders,  44  Barb.  218;  Thompson  v.  Egbert,  1 
Hun,  484 ;  Parder  v.  Lindley,  31  111.  174 ;  Gomwr  v.  Miohelsj 
id.  148 ;  Smith  v.  MUleTj  id.  157 ;  WoodhuU  v.  Rosenthal, 
61  N.  Y.  382 ;  Cropsey  v.  McKvnney,  30  Barb.  47 ;  54  Me. 
445;  18  Ala.  229;  1  Cold.  [Tenn.]  404.)  Upon  marriage  the 
husband  becomes  entitled  to  a  freehold  in  his  own  right  in  the 
real  estate  of  his  wife.  {Cla/rk^s  Appeal,  79  Penn.  St.  376 ; 
Van  Note  v.  Downey,  4  Dutch.  [N.  J.]  219;  45  Ala.  370; 
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36  id.  80 ;  21  Ga.  161 ;  jPorch  v.  Friea,  3  Green  [N.  J.],  204 ; 
Gray  v.  Jtfathisy  7  Jones'  Law  [N.  0.],  502 ;  PraU  v.  Smithy 
2  Broom  [N.  J.],  244.)  In  equity,  where  there  are  no  trus- 
tees appointed,  the  husband  will  be  considered  as  trustee  of  his 
wife.  (Eeeves'  Dom.  Eel.  258  [3d  ed.] ;  Sawkins  v.  Car- 
rotteTj  2  Porter  [Ala.],  463;  Piquet  v.  Snow^  4  Nassau, 
455.) 

Thomas  Y(yung  for  respondent.  A  feme  covert  with 
respect  to  her  separate  property  is  in  equity  considered  2k  feme 
sole.  (StiHmg  v.  Skinner^  4  Barb.  552,  558  ;  Am.  Horns  Mis- 
siona/ry  Society  v.  WadJutms^  10  Barb.  597 ;  2  Story's  Eq. 
Jur.,  §§  1881,  1382 ;  Billings  v.  Baker,  28  Barb.  859,  360 ; 
aider  v.  Bkdsej  33  id.  267  ;  Bieben  v.  White,  43  id.  97 ;  The 
Mrema/rCs  Ins.  Co.  v.  Bay,  4  Barb.  414 ;  2  Story's  Eq.  Jur., 
§  1380 ;  2  Bright's  Husband  and  Wife,  214,  216 ;  Peck  v. 
Brovm,  26  Biow.  372 ;  Martin  v.  Ma/rtvn,  1  N.  Y.  473,  478  ; 
Tale  V.  Bederer,  22  id.  460 ;  Laws  of  1848,  chap.  200.)  The 
possession  of  the  defendant  Wood,  under  the  circumstances  of 
this  case,  has  not  been  an  adverse  possession.  (  Vandevoort  v. 
Ootdd,  36  N.  T.  639,  648.)  A  married  woman  can  maintain 
an  action  of  this  kind  against  her  husband.  (  Wright  v.  Wright, 
54  N.  Y.  437,  444 ;  Minier  v.  Minier,  4  Lans.  421 ;  Strong 
V.  Skinner,  supra,  555 ;  2  Story's  Eq.  Jur.,  §  1368.)  The 
fact  that  the  defendant  improved  the  property  constitutes  no 
defense.  {Minier  v.  Minier,  4  Lans.  424.)  No  demand  of 
possession  is  necessary ;  it  is  an  immaterial  allegation  if  made. 
{Ford  V.  Sampson.  30  Barb.  183.) 

FoLGEB,  Ch.  J.  The  premises  in  question  were  conveyed  to 
the  plaintiff  by  deed  in  1844,  for  her  natural  life  only.  Slie 
was  then,  and  ever  since  has  been  the  wife  of  the  defendant 
Wood,  and  they  have  had  for  years,  children  of  their  marriage. 
The  deed,  however,  conveyed  the  premises  to  her,  as  and  for 
her  own  separate  estate  free  from  the  control  of  her  husband. 
In  addition  to  that,  the  defendant  covenanted  with  the  grantor, 
pari  passu  with  the  execution  of  the  conveyance,  and  for  a 
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consideration  expressed,  that  the  plaintiff  should  hold  the 
premises  to  her  own  separate  and  sole  use,  free  from  any  claim 
or  interference  from  the  defendant.  The  effect  of  the  deed 
is  to  be  determined  by  the  law  as  it  was  before  the  married 
woman's  acts  of  1848,  and  subsequently.  At  law  the  husband 
then  acquired  in  the  wife's  freehold  interest  in  lands  for  life 
a  freehold  interest  in  himself  during  their  joint  lives.  {Poly- 
blank  y.  SawkinSj  1  Doug.  829.)  And  so  it  was  if  lands  were 
conveyed  to  her  during  coverture.  {Junction  H,  R.  Co.  v. 
Harris^  9  Ind.  184.)  Nor  could  the  legislature  take  away 
this  vested  right.  (  Westermlt  v.  Oregg^  12  N.  Y.  202.)  But 
in  equity  there  was  recognition  of  a  capacity  in  a  married  woman 
to  enjoy  property  separate  from  her  husband ;  and  that  too 
where  she  came  by  it  during  coverture.  {Steedmcm  v.  Pocle^  6 
Hare,  193.)  The  language  of  the  deed  to  the  plaintiff,  in  the 
case  in  hand,  "  only  as  and  for  her  own  separate  estate,  free 
from  the  control  of  her  husband,"  is  sufficient  to  create  a  sepa- 
rate estate  in  her,  as  any  language  will  effect  that  end,  where 
from  the  nature  of  the  transaction,  or  from  the  whole  context 
of  the  instrument,  that  intent  appears.  {Stcmton  v.  HaU^  2 
Kuss.  &  Mylne,  180.)  Nor  need  there  have  been  a  trustee  named 
in  the  instrument.  (Bennet  v.  Dams^  2  P.  Williams,  316 ; 
Douglas  v.  Congrevey  1  Beav.  72 ;  Da/oidson  v.  AikvMony  5 
Johns.  434.)  The  law  would  create  the  husband  a  trustee  for 
the  wife  in  such  case.  {PcurJcer  v.  Brooke^  9  Ves.  583  ;  Rich 
V.  CockeUy  id.  369.)  Thus  it  stood  with  these  lands,  and  the 
rights  of  the  plaintiff  and  defendant  in  them,  wlien  the  mar- 
ried woman's  acts  were  passed.  The  effect  of  these  acts  was 
to  give  to  a  married  woman,  over  all  the  property  that  she 
owned,  the  same  control  and  power  of  management  that  she 
would  have  had  had  she  been  sole,  with  certain  exceptions  as 
to  the  manner  of  binding  it  for  a  debt,  not  now  to  be  con- 
sidered. (Laws  of  1848,  chap.  200,  p.  307,  §  2  ;  Laws  of  1860, 
p.  157,  chap.  90,  §§  1, 3,  7 ;  Laws  of  1862,  p.  343,  chap.  172, 
§§  1,  7.)  In  the  case  in  hand,  as  by  the  deed  to  the  plaintiff, 
there  was  no  trustee  named,  and  as  the  husband  would  be  held 
by  equity  as  trustee  for  his  wife,  there  wag  no  occasion  for  a 


580  Wood  v.  Wood.  [Jan., 

Opinion  of  the  Court,  per  Folgbb,  Ch.  J. 

resort  by  the  plaintiff  to  the  Supreme  Court,  under  the  second 
section  of  the  act  of  1849  (Laws  of  1849,  ehap.  875,  §  2,  p. 
528),  for  the  resignation  and  surrender  of  the  trustee,  and  a 
oonveyanee  to  her.  Those  statutes  by  their  own  operation 
changed  her  capacity  to  hold  a  separate  estate  as  a  matter  of 
equity,  into  a  legal  estate,  and  she  thereby  became  entitled  to 
control  and  manage  it,  ad  if  she  were  a  /em^sole.  As  by 
those  statutes  she  was  given  the  power  to  sue  and  be  sued 
(Laws  of  1860,  supra^  §  7 ;  Laws  of  1862,  supra,  §  3),  she 
could  bring  an  action  to  recover  the  possession  of  the  premises, 
if  she  had  been  unlawfully  ousted.  {Darby  v.  CaUaghcm,  16 
N.  Y.  71.)  And  if  her  husband  is  the  person  who  has  thus 
ousted  her,  she  can  sue  him.  (  Wright  v.  WrigJUy  54  N.  Y. 
437.)  It  is  claimed  that  it  was  the  intention  of  the  grantors 
to  the  plaintiff,  that  the  lands  should  be  held  by  her  and  the 
defendant  jointly,  as  a  homestead  for  themselves  and  family. 
We  are  not  able  to  gather  that  intention  from  the  language  of 
the  deed,  but  do  gather  the  contrary.  The  oral  testimony 
tends  to  show  that  the  purpose  was  to  shut  out  the  defendant 
from  any  legal  or  equitable  interest  in  the  lands  that  could  be 
reached  by  creditors,  and  if  he  got  no  such  interest,  what 
interest  did  he  take  that  he  can  set  up  against  the  legal  title  of 
the  plaintiff,  and  her  right  of  sole  and  absolute  possession  t 
Nor  is  the  plaintiff  estopped  from  asserting  her  title  and  right 
of  possession,  by  any  thing  that  has  taken  place  between  the 
pai*tie6.  The  defendant  has  ^ever  been  misled  as  to  the  true 
state  of  the  case.  He  has  always  known  as  much  as  the 
plaintiff  has,  of  the  legal  rights  created  by  the  deed.  Nor  has 
he  done  any  thing,  or  parted  with  any  thing,  in  reliance  upon 
any  declarations  of  the  plaintiff  not  consistent  with  the  true 
state  of  the  facts  as  they  now  appear.  It  is  insisted  that  no 
notice  to  quit  has  been  given  to  the  defendant,  and  that  this 
action  is  premature  for  that  reason.  The  facts  do  not  show 
that  the  defendant  was  entitled  to  one.  He  was  not  a  tenant 
at  will,  or  by  sufferance  created  by  holding  over  his  term  or 
otherwise,  so  as  to  bring  him  within  the  requirement  of  1  lie- 
vised  Statutes,  page  745,  section  7.     He  never  had  the  posses- 
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fiion  of  the  premises.  The  possession  was  always  hers,  or  that 
of  her  tenants.  The  possession  was  taken  nnder  the  deed  to 
her,  of  course  as  her  possession,  by  virtue  of  her  title.  That 
the  defendant  was  upon  the  premises  was  because  he  is  her 
husband,  the  head  of  the  family,  and  he  went  there  as  such. 
She  has  been  the  lessor  of  it,  and  in  the  receipt  of  the  rents 
and  profits.  She  took  the  actual  possession  at  the  last,  and  he 
went  on  to  the  premises  with  her.  By  reason  of  his  conduct 
toward  her  she  went  away  off  from  them,  and  he  stayed,  but 
not  in  any  way  as  a  tenant  At  sufferance,  because  he  never  had 
an  interest  in  them,  nor  any  possession  growing  out  of  an  in- 
terest. {Knowles  v.  HvUy  99  Mass.  562.)  For  like  reason 
he  was  never  a  tenant  at  will  of  the  plaintiff*.  He  never 
acquired  possession  by  the  consent  of  the  plaintiff.  He 
is  more  like  one  who  has  by  a  trespass  come  into  the  pedis 
posseaeionem  of  the  lands.  A  point  is  made,  that  the  trial 
court  erred  in  excluding  oral  testimony  of  the  fact  that  the 
grantor  of  the  plaintiff  left  a  will.  There  are  no  data  in  the 
case  from  which  we  can  judge  of  the  pertinency  of  the  fact ; 
or  of  the  will  itself,  if  there  was  one. 

It  appears  that  the  defendant  has  put  improvements  upon 
the  land  of  more  or  less  value.  It  is  claimed  that  because  of 
that  it  would  be  imjust  to  deprive  him  of  the  possession.  At 
the  best,  one  who  puts  improvements  on  the  land  of  another 
is  allowed  no  more  than  thereby  to  mitigate  the  damages,  by 
ofbetting  them  to  the  extent  of  the  rents  and  profits  claimed. 
Then  he  must  be  a  bona  Jide  occupant.  If  he  has  acted  with 
a  knowledge  of  the  owner's  rights  he  may  not  be  allowed  them 
at  all.    {WoodkuU  v.  Eosmthal,  61  N.  T.  382.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Manasskh  Bbiggs  et  al.,  Appellants,  v.  Alexander  Waldbon, 

Respondent. 

Effect  cannot  be  given  bj  this  court  to  a  stipulation  requiring  or  consent- 
ing to  the  review  on  appeal  of  rulings  made  by  a  trial  court,  to  which  no 
exceptions  appear  in  the  case. 

The  liability  of  a  stockholder  of  a  corporation  organized  under  the  act 
authorizing  the  incorporation  of  gas-light  companies  (chap.  37,  Laws  of 
1848)  to  the  creditors  of  the  company  imposed  by  said  act  (§  10)  until 
the  whole  capital  stock  has  been  paid  in  and  certificate  thereof  filed,  is 
not  limited  to  the  original  incorporators,  but  applies  as  well  to  those  be- 
coming  stockholders  after  the  incorporation. 

3  seems,  that  the  complaint  in  an  action  brought  by  a  creditor  against  a 
stockholder,  under  that  act,  is  defective  when  it  omits  to  state  that  the 
capital  stock  had  not  been  paid  in  and  certificate  filed  at  the  time  the 
debt  was  incurred. 

Jl  seems,  also,  that  the  certificate  of  a  clerk  of  the  proper  county  as  to  the 
non-filing  of-  the  certificate  is  defective  where  it  omits  to  state  that  dili- 
gent search  for  it  has  been  made  in  his  ofilce,  as  required  by  section  931 
of  the  Code  of  Civil  Procedure. 

Although  the  plaintiff  in  an  action  fails  to  make  out  his  cause  of  action, 
on  trial,  the  defendant  is  not,  in  all  cases,  entitled  to  have  a  verdict 
directed  which  will  be  a  final  bar  to  plaintiff's  right  of  action;  where 
the  defense  set  up  is  a  release  from  liability,  and  this  is  not  made  out  so 
conclusively  as  to  entitle  defendant  to  have  a  verdict  directed  in  his 
favor  thereon,  he  is  entitled  to  a  nonsuit,  not  to  a  verdict. 

(Argued  December  22,  1880  ;  decided  January  25,  1881.^ 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in-  the  second  judicial  department,  entered  upon  an 
order  made  December  11,  1879,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  a  creditor,  against 
defendant,  as  a  stockholder  of  the  Citizens'  Gas-light  Com- 
pany of  Long  Island  City,  a  corporation  organized  under  the 
act  authorizing  the  formation  of  gas-light  companies  (chap.  37, 
Laws  of  1848). 

The  complaint  contained  three,  counts.  The  first  alleged 
an  indebtedness  of  the  company  upon  its  promissory  note, 
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dated  February  10,  1876,  and  averred  that  on  that  day  the 
whole  amount  of  the  capital  stock  of  the  company  had  not 
been  paid  in  or  certificate  filed.  The  second  and  third  counts 
set  forth  other  notes :  one  given  Pebruary  14,  1876,  and  the 
other  March  11,  1876.  There  was  no  averment  in  these  counts 
that  at  the  date  specified  the  capital  stock  had  not  been  paid 
in  and  certificate  filed. 

The  answer  set  up,  among  other  things,  a  release  of  the  de- 
fendant 

The  further  facts  appear  sufiiciently  in  the  opinion. 

Joshua  JH.  Fiero  for  appellant.  There  was  absolute  failure 
to  prove  that  the  plaintiffs  were  the  owners  of  the  claim  and 
judgment,  and  entitled  to  sue  as  sucli.  {dark  v.  Phillips^  21 
How.  87 ;  McKee  v.  Mv/rphy,  34  N.  T.  Supr.  Ct.  261 ; 
Brown  v.  Decker^  21  Hun,  199.)  There  is  no  proof  of  the  is- 
suance and  return  of  execution.  (Chase  v.  Lord^  77  N.  T.  1- 
33.)  There  was  no  proof  that  the  capital  stock  had  not  been 
paid  in  full  or  that  a  certificate  of  such  payment  had  not  been 
filed  or  recorded,  as  required  by  law.  (Laws  of  1848,  chap.  37, 
§§  10,  11 ;  Rogers  v.  Jackson^  10  Wend.  385.)  The  action 
must  be  prosecuted  in  the  names  of  all  the  real  parties  in  inter- 
est. {Brown  v.  Decker^  21  Hun,  199.)  A  covenant  not  to 
sue,  without  any  limitation  of  time,  operates  as  a  release  of  the 
debt  and  may  be  pleaded  in  bar.  {Pheljps  v.  Johnson^  8  Johns. 
54 ;  Morgan  v.  Smithy  70  N.  Y.  637 ;  Rowley  v.  Stodda/rd^  7 
Johns.  209 ;  Dezzmg  v.  Bailey^  9  Wend.  336 ;  Bk.  of  Poit>gh- 
ke&psie  v.  Ilolsto^i,  5  Hill,  461.)  There  was  a  good  and  valu- 
able consideration  for  this  agreement.  (  White  v.  Boaster j  71 
N.  Y.  254 ;  Addison  on  Contracts,  13  ;  1  Parsons  on  Contracts, 
451 ;  Sands  v.  Orooke^  46  N.  Y.  564;  WiUett  v.  Sun  Ins.  Co,j 
45  id.  45  ;  Train  v.  Goldj  5  Pick.  380 ;  Z^Amoretix  v.  Goldj 
7N.  Y.  349-  BTiUon  v.  Southwick,  17  Me.  303.)  The  de- 
fendant is  not  liable,  not  falling  in  the  class  described  and  made 
liable  by  the  act.  (Laws  of  1848,  chap.  37,  §  10 ;  MeUard  v. 
Lake  Ontario,  A.  cfe  iT.  T.  R.  R.  Co.,  9  How.  238 ;  McClos- 
key  V.  Cromwell,  11  N.  Y.  593;  Rathbun  v.  Acker,  18  Barb. 
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393 ;  Supenyisors  Nia^a/ra  v.  People^  7  Hill,  511 ;  Cha^e  v. 
Ixyrd^  77  N.  Y.  1-33 ;  Earg&r  v.  McOuiUmgh,  2  Den.  119.)  The 
true  doctrine  is,  that  no  alteration  can  be  made  or  allowed  in 
the  laws  of  incorporation  of  a  company,  by  which  new  and  ad- 
ditional objects  are  to  be  accomplished,  or  new  responsibilitieB 
incurred,  so  as  to  bind  individnals  without  their  consent. 
(Sedg.  on  Stat.  Law,  425 ;  Ilartf.  c&  3,  H.  H.  H.  v.  Orom- 
rjoeUj  5  Hill,  384 ;  Middlesex  Turnpike  Oo.  v.  Lodke^  8  Mass. 
268 ;  WaUer  v.  Harris^  20  Wend.  555-6,  etc. ;  Sedg.  on  Stat. 
Law,  261 ;  NemiXL  v.  People^  7  N.  Y.  97 ;  18  Barb.  893 ; 
11  N.  Y.  593 ;  9  Hnn,  238  ;  Lake  Ont  Bk.  v.  Mason,  16  N. 
T.  451 ;  Dayton  v.  Borift^  7  Bosw.  115 ;  Speam*  v.  Oramfordy 
14  Wend.  20;  Dams  v.  French,  4  Hun,  292;  Dorrie  v. 
Sweeney y  64  Barb.  636.)  By  taking  the  notes  of  the  company, 
extending  as  they  did  the  time,  having  them  discontinued,  the 
liability  of  all  stockholders  was  waived.  (47  Barb.  159  ;  Hart 
V.  Hudson^  6  Duer,  294 ;  Moss  v.  MoCvUogh^  5  Hill,  133  ; 
MiUer  v.  ^\^ite,  50  K  Y.  137.) 

L,  B,  Bwnnell  for  respondents.  The  president  had  author- 
ity to  give  the  notes,  the  goods  purchased  by  him  being  neces- 
sary for  the  business  of  the  company,'  and  used  by  it.  (  Wood^ 
ruff  (&  Beoich  Iron  Works  v.  Chittendeny  4  Bosw.  406 ;  Moss 
V.  Bossie  Oaiena  Lead  Co,y  5  Hill,  137.)  Assumpsit  lies 
against  a  corporation  on  an  implied  promise.  {Danforth  v. 
PrestdentjCtCy  12  Johns.  227  ;  Dunn  v.  St.  Andrew^ s  Churchy 
4  id.  118;  Smith  v.  Za^^?,  21  N.  Y.  296,  299,  300.)  The 
plaintiffs  were  the  real  parties  iu  interest.  {Byxbie  v.  Wood, 
24  N.  Y.  607 ;  2  Bosw.  267.) 

Eapallo,  J.  The  complaint  was  clearly  defective  as  to  the 
notes  made  on  the  14th  of  February  and  11th  of  March,  1876. 
It  does  not  state  that  the  capital  stock  had  not  been  paid  in  and 
a  certificate  filed  at  those  dates,  and  the  statement  made  in 
reference  to  the  note  of  February  10  is  not  repeated  in  re- 
spect to  tlie  two  subsequent  notes.  A  motion  was  made  on 
the  trial  to  dismiss  on  the  ground  of  the  insufficiency  of  the 
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oomplaiDt,  but  the  raling  of  the  conrt  on  that  motion  was  not 
exoopted  to,  and  we  cannot,  therefore,  review  it.  No  objeo- 
tion  was  made  to  any  of  the  evidence  on  the  ground  that  it 
was  not  admissible  under  the  pleadings,  and  consequently  no 
point  is  before  us  in  respect  to  them. 

The  certificate  of  the  clerk  of  Queens  county  of  the  non- 
filing of  the  certificate  was  also  defective  in  that  it  was  not  in 
the  form  prescribed  by  section  921  of  the  Code.  It  did  not 
state  that  diligent  search  had  heem  made  for  the  certificate,  and 
whether  the  ofiicial  seal  of  the  clerk  was  attached  to  it  does 
not  appear. 

It  was  not,  however,  objected  to  on  either  of  those  grounds, 
but  the  only  ground  specified  was  that  it  did  not  state  that 
the  capital  stock  had  not  been  paid  in  full.  This  objection 
was  clearly  untenable.  There  was  evidence  that  in  fact  the 
whole  capital  had  not  been  paid  in,  some  of  the  stock  having 
been  issued  to  the  defendant  without  payment  We  find  no 
material  exception  in  the  case.  It  nresents  no  substantial  point 
for  our  consideration. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Upon  the  decision  of  a  subsequent  motion  for  a  reai^ument 
the  following  opinioA  was  handed  down : 

Bapallo,  J.  This  case  was  decided  on  the  ground,  among 
others,  that  although  upon  the  trial  some  objections  were  taken 
on  the  part  of  the  defendant  which  should  have  been  sus- 
tained, the  rulings  of  the  court  upon  them  were  not  excepted 
to.  The  counsel  for  the  defendant  now  moves  for  a  reargii- 
ment,  claiming  that  this  court  must  have  overlooked  a  state- 
ment contained  in  the  case  sho\^ng  that  it  was  understood 
upon  the  trial  tliat  an  exception  followed  every  objection.  It 
does  appear  that  at  the  beginning  of  the  trial,  upon  an  objec- 
tion being  overruled  and  an  exception  taken,  the  court  directed 
that  to  whatever  should  be  objected  to  the  stenographer  should 
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enter  an  exception,  and  the  defendant's  coungel  thereupon 
Btated :  "  We  will  have  it  understood  that  an  exception  follows 
every  objection  on  this  trial ;  ^'  which  statement  does  not  appear 
to  have  been  dissented  from.  This  court  did  not  overlook 
the  alleged  stipulation,  but  regarded  it  simply  as  entitling 
the  defendant,  on  the  settlement  of  the  case,  to  have  exceptions 
entered  to  such  rulings  as  he  might  desire  to  have  reviewed 
upon  appeal.  If  it  went  farther  and  was  intended  to  govern 
the  action  of  the  appellate  tribunals,  and  require  them  to  re- 
view rulings  to  which  no  exception  was  entered  in  the  case,  we 
cannot  give  effect  to  it.  The  provisions  of  law  which  require 
a  party,  desiring  to  review  rulings  upon  a  trial,  to  take  excep- 
tions in  proper  form,  are  established  for  the  convenience  of  the 
courts  as  well  as  for  the  protection  of  the  parties,  and  the  lat- 
ter cannot,  by  stipulation,  have  their  cases  heard  on  appeal 
without  regard  to  those  provisions. 

The  direction  given  by  the  court  was  that  an  exception 
should  be  noted  by  the  stenographer  whenever  an  objection 
was  taken.  The  court  did  not  undertake  to  order  that  its  de- 
cisions might  be  reviewed  without  inserting  exceptions  in  the 
case.  It  was  the  duty  of  the  appellant  to  see  that  all  excep- 
tions, upon  which  he  intended  to  rely,  were  properly  noted. 
This  seems  also  to  have  been  his  understanding,  for  numerous 
exceptions  are  noted  to  rulings  made  after  this  direction  was 
given  ;  and  these  are  the  only  rulings  open  to  review  here. 

We  examined  these  exceptions  on  the  argument  and  did  not 
consider  any  of  them  tenable.  The  one  on  which  the  appellant 
now  reUes  and  which  he  thinks  was  overlooked  was  to  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the  defendant.  The 
counsel  for  the  appellant  is  in  error  in  supposing  either  that 
this  exception  was  overlooked,  or  that  it  brought  up  aU  the 
points  which  he  sought  to  raise  upon  this  appeal.  It  brought 
up  only  the  question  whether  he  was  entitled  to  have  a  verdict 
directed  in  his  favor.  Even  if  the  plaintiffs  had  failed  to  prove 
their  case,  and  ought  to  have  been  nonsuited,  it  does  not  follow 
that  the  defendant  was  entitled  to  have  a  verdict  directed 
which  would  be  a  final  bar  to  the  plaintiffs'  right  of  action. 


1881.]     King  v.  PeoplU  of  thb  State  of  Nbw  York.       58T 


Statement  of  case. 


The  defense  set  up,  and  which  would  have  been  established  by 
a  verdict,  was  a  release  from  liability.  It  cannot  be  contended 
that  this  defense  was  made  out  so  conclusively  as  to  entitle  the 
defendant  to  have  a  verdict  directed  in  his  favor;  and  even 
if  there  was  any  tiling  to  submit  to  the  jury  it  cannot  avail  the 
defendant  as  no  request  was  made  to  go  to  the  jury,  but  both 
parties  requested  that  the  case  be  disposed  of  by  the  court. 

None  of  the  other  exceptions  which  appear  in  the  case  are 
of  sufficient  importance  to  require  comment. 

If  the  objections  which  we  thought  well  taken  were  sub- 
stantial and  could  have  affected  tlie  final  result,  we  might  have 
been  inclined  to  afford  the  appellant  an  opportunity  to  apply 
to  the  court  below  for  a  resettlement  of  his  case,  and  the  in- 
sertion of  the  proper  exceptions.  But  they  relate  wholly  to 
matters  of  form  and  do  not  affect  the  merits.  The  defect  in 
the  complaint  was  amendable,  and  the  informality  in  the  clerk's 
certificate  could  readily  have  been  corrected.  There  is  no  pre- 
tense that  the  certificate  was  not  true.  The  point  that  the 
statute  imposing  liability  upon  the  stockholders  of  the  company 
applied  only  to  original  stockholders  or  corporators,  and  not  to 
persons  becoming  stockholders  after  the  formation  of  the  com- 
pany by  transfer  or  otherwise,  we  consider  too  unsubstantial 
to  require  discussion.  We  find  no  point  in  the  case  which 
would  warrant  us  in  granting  a  reargument. 

The  motion  should  be  denied  with  $10  co6t& 

All  concur.  • 

Motion  denied. 


Jambs  B.  King,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  Yobk,  Defendants  in  Error. 

It  is  not  an  essential  element  of  the  offense  of  keeping  a  diBorderl/  house 
that  the  pablic  should  be  disturbed  bjr  noise ;  the  keeping  of  a  common 
bawdj  or  gambling  house  constitutes  the  house  so  kept  a  disorderlj 
house. 
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When  the  hoase  of  a  person  is  the  resort  of  piostitutes,  plying  tiielr  voea- 
tlon,  with  hie  knowledge,  this  conBtitates  a  bawdy  house. 

Upon  the  trial  of  an  indictment  for  keeping  a  disorderly  and  oommon 
bawdy  and  gambling  house,  after  the  court  had  charged  that  if  the  de- 
fendant kept  a  gambling  hoose,  when  gamblers  resorted  to  play  Xor 
money,  and  did  so  play  to  the  knowledge  of  defendant,  he  was  guilty, 
defendant's  counsel  asked  the  court  to  charge  that  the  playing  of  cards 
in  defendant's  house  did  not,  of  itself,  make  H  a  gambling  house.  The 
court,  in  reply,  said, "Except  that  it  is  the  gambling  for  money  that 
makes  it  a  disorderly  house."  Held,  no  error;  that  the  court  had  prop- 
erly defined  the  offense  of  keeping  a  gambling  house,  and  its  remark 
clearly  referred  to  a  house  of  that  character. 

(Argued  January  17, 1881 ;  decided  January  35,  1881.) 

EsROB  to  the  General  Term  of  the  Supreme  Court,  in  the 
third  judicial  department,  entered  upon  an  order  made  Decem- 
ber 4,  1880,  which  af&rmed  a  jud^pnent  entered  upon  a  ver- 
dict convicting  the  plaintiff  in  error  of  the  offense  of  keeping 
a  disorderly  and  common  bawdy  and  gambling  house. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

-ZT.  C  Moak  for  plaintiff  in  error.  The  court  erred  in  re- 
fusing to  charge  defendant's  request :  ^^  That  the  playing  cards 
in  defendant 's  house  does  not,  of  itself,  make  it  a  disorderly 
house."  (2  Wharton's  Cn  Law  [8th  ed.],  §  1466  ;  id.  [7th  ed.], 
§  2407 ;  People  v.  Sergecmt,  8  Cow.  139  ;  2  Hawkins'  Pleas 
of  the  Crown  [Leach's  ed.],  145,  chap.  75,  §  6 ;  1  Bishop's  Cr. 
Law  [6th  ed.],  §  1135;  to  same  effect,  §§  504,  1106  ;  a  Arch. 
Cr.  PL  &  Pr.  [8th  ed.]  p.  1767 ;  Laws  of  1851,  chap.  604, 
p.  943  ;  Hitchma  v.  The  People^  89  K  Y.  454.)  The  court 
erred  in  charging  the  jury  that  "  it  is  not  necessary,  to  consti- 
tute the  offense,  that  the  public  should  be  disturbed  by 
noise,"  and  in  refusing  to  charge,  that  in  order  to  convict  they 
must  find  that  his  house  was  so  kept  as  to  annoy  and  disturb 
the  persons  near  or  having  occasion  to  pass  it.  {People  v. 
SergecurU,  8  Cow.  140;  Mains  v.  State^  42  Ind.  327,  328;  1 
Bishop's  Crim.  Law,  §§  1046, 1051 ;  HiurderY,  ConhnwnweaUh^ 
2  Serg.  &  Rawle,  298, 299,  800 ;  People  v.  Mcmch^  24  How,  Pr. 
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378;  BoycTs  Case,  8  Gitj  Hall  Eec.  184;  Jacobowsky  v. 
People,  6  Hun,  624,  626;  64  N.  Y.  669;  BamaeciaUa.  v. 
People,  10  Hun,  187 ;  People  v.  Carey,  4  Park.  238 ;  Peo- 
ple V.  Balchomy  1  Wbeder'B  Grim.  Gaaes,  27»-286;  People  r. 
Bowland,  id.  286,  287,  288 ;  People  v.  (narhe,  id.  288-292 ; 
3  Inst.  206 ;  Hawkins,  chap.  76,  §  7.)  The  oourt  erred  in  charg- 
ing that  ^^  if  profititntes  came  to  this  saloon  for  the  purpose  of 
prostitution  and  there  consummated  their  intent  to  the  knowl- 
edge and  with  the  consent  of  the  defendant,  you  wiU  find  him 
guiltj.^'    {Ewpwood  V.  ThA  People^  26  N.  Y.  191.) 


J?.  A,  Houfardy  district  attome7,  for  defendant  in  error.  An 
indictment  for  keying  a  dieordeiij  house  is  not  vitiated  by 
charging,  m  the  same  count,  that  it  is  kept  as  a  bawd  j  house,  a 
tippling  house  and  a  dancing  house.  Evidence  of  any  one  of 
these  circumstances  will  sustain  the  count.  (2  Colby's  Crim.  Law, 
143;  People  v.  Coftey,  4  Park.  Cr.  288.)  The  conducting 
of  a  house  iik  such  a  way  as  to  tend  to  the  oorruption  of  public 
morals,  makes  it  a  disorderly  house.  {People  v.  Baldwrn,  1 
"Wheeler's  Orim.  Gas.  286 ;  People  v.  Botoldnd,  id.  286 ;  People 
V.  Ola/rk,  id,  290,  291,  292 ;  PeopU  v.  Carey,  4  Park.  Gr. 
238 ;  Jacobowehy  v.  People,  6  Hun,  624 ;  64  N.  Y.  659 ; 
Bameeciotta  v.  People,  10  Hun,  137 ;  2  Archbold's  Grim.  Pr. 
[8th  ed.]  1766.)  The  evidence  as  to  a  vulgar  image  being 
exhibited  at  the  prisoner's  saloon  was  properly  received. 
(Wharton's  Grim.  Ev.,  §  261  [8th  ed.] ;  People  v.  MoAich,  24 
How.  Pr.  276*)  The  prosecution  had  as  much  right  to 
show  what  was  said  as  what  was  done.  (Wharton^s  Grim.  Ev., 
§  262  [8th  ed.]  ;  People  v.  Weed,  66  N.  Y.  628 ;  People  v. 
Pierson,  18  Hun,  262;  Pecple  y.  Stout,  4  Park.  Gr.  71.) 
It  is  competent  to  show  that  the  prisoner  attempted  to  bribe,  or 
intimidate  witnesses.  (Wharton's  Grim.  Ev.,  §§  742, 749,  750 
[8th  ed.]  ;  Adams  v.  People,  9  Hun,  89,  94,  96.)  What  was 
at  common  law  a  nuisance  is  not  made  otherwise  by  a  statute 
prohibiting  it,  and  giving  a  new  remedy.  (2  Golby's  Grim.  L. 
73 ;  Ccmdee  v.  Haywo/rd,  87  N.  Y.  656 ;  Wetmwre  v.  Tracy, 
14  Wend.  250.) 
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Opinion  of  the  Court,  per  Andrews,  J. 

Andbews,  J.  The  indictment  charges  the  plaintiff  in  error 
with  keeping  a  disorderly  and  common  bawdy  and  gambling 
house,  concluding  ad  eom/mwie  noeumentum.  The  eyidence 
abundantly  sustained  the  charge,  and  justified  the  jury  in  find- 
ing that  the  defendant  kept  a  house  to  which  gamblers  and 
prostitutes  resorted  for  the  purpose  of  gambling  and  pros- 
titution. 

The  court,  in  the  course  of  the  charge,  stated  to  the  jury 
that  it  was  not  necessary,  to  constitute  the  offense  of  keeping 
a  disorderly  house,  that  the  public  should  be  disturbed  by 
noise,  and  refused  to  charge,  that,  in  order  to  convict  the  de- 
fendant of  keeping  a  disorderly  house,  the  jury  must  find  that 
the  house  was  so  kept  as  to  disturb,  annoy  and  disquiet  the 
neighbors  and  the  people  passing  and  repassing  the  house.  An 
exception  was  taken  to  the  charge  in  this  respect  and  to  the 
refusal  to  charge  as  requested. 

The  exception  was  not  well  taken.  The  keeping  of  a  com- 
mon bawdy  or  gambling  house  constitutes  the  house  so  kept  a 
disorderly  house  and  an  indictable  nuisance  at  common  law. 
{Rex  V.  Bixofiy  10  Mod.  335 ;  1  Hawk.  P.  C.  693.)  It  is  a 
public  offense,  for  the  reason  that  its  direct  tendency  is  to  de- 
bauch and  corrupt  the  public  morals,  to  encourage  idle  and 
dissolute  habits  and  to  disturb  the  public  peace.  It  is  not 
an  essential  element  that  it  should  be  so  kept  that  the  neigh- 
borhood is  disturbed  by  the  noise,  or  that  the  immoral  practices 
should  be  open  to  public  observation.  The  law,  it  is  true, 
gives  a  remedy  by  indictment  against  those  who  unduly  dis- 
turb the  quiet  of  a  community  by  noises  which  tend  to  impair 
the  enjoyment  of  life,  but  it  does  not  refuse  cognizance  of 
those  for  greater  public  injuries,  which  arise  from  practices 
which  destroy  the  peace  of  families  and  disturb  and  undermine 
the  foundations  of  social  order  and  virtue. 

The  court  also  charged,  that  if  prostitutes  came  to  the  defend- 
ant's saloon  for  the  purpose  of  prostitution,  and  there  consum- 
mated their  intent,  to  the  knowledge  and  with  the  consent  of 
the  defendant,  the  jury  should  find  him  guilty.  The  defend- 
ant's counsel  excepted,  and  requested  the  court  to  charge  that, 
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in  order  to  iind  the  defendant  guilty  of  keeping  a  bawdy 
house,  the  jury  must  find  that  he  kept  his  house  for  the  resort 
and  unlawful  commerce  of  lewd  people  of  both  sexes.  The 
court  said :  ^^  I  have  charged  the  jury  on  that  subject,  and  de- 
cline to  change  my  charge ;  I  have  substantially  so  charged ;" 
and  exception  was  taken  to  the  refusal  of  the  court  to  charge 
as  requested.  In  this  there  was  no  error.  If  the  defendant's 
house  was  the  resort  of  prostitutes  plying  their  vocation  there, 
to  the  knowledge  of  the  defendant,  the  house  was  a  bawdy 
house;  and  this  was  what  in  substance  the  court  charged,  and 
the  court,  in  stating  that  it  had  charged  substantially  as  re- 
quested by  the  defendant's  counsel,  gave  the  defendant  the 
benefit  of  the  definition  contained  in  his  request. 

The  defendant's  counsel  requested  the  court  to  charge  that 
the  playing  of  cards  in  the  defendant's  house  does  not,  of  itself, 
make  it  a  gambling  house ;  and  the  court,  in  reply,  said :  ^^  Ex- 
cept that  it  is  the  gambling  for  money  that  makes  it  a  dis- 
orderly house."  The  defendant's  counsel  excepted.  The 
request  was*  directed  to  the  point  that  the  mere  playing  of 
cards  in  a  house  did  not  constitute  the  house  a  gambling  house ; 
and  the  remark  of  the  court,  in  response  to  the  request, 
amounted  to  an  assent  to  this  proposition. 

The  defendant's  counsel  claims  that  the  remark  is  to  be  con- 
strued as  affirming  that  if  the  jury  should  find  tliat  the 
defendant  permitted  gaming  in  his  house  on  a  single  occasion 
he  could  be  convicted.  But  the  remark  of  the  court  is  to  be 
construed  in  connection  with  the  previous  charge  and  the  occa- 
sion on  which  it  was  made.  The  court  had  stated  to  the  jury 
that  if  the  defendant  kept  a  gambling  house,  where  gamblers 
resorted  to  play  for  money  and  did  so  play,  to  the  knowledge 
of  the  defendant,  he  was  guilty.  The  counsel  requested  the 
court  to  charge  a  specific  proposition,  which  the  court  substan- 
tially consented  to,  and  added  the  element  to  which  the  defend- 
ant's request  pointed,  viz.,  that  the  playing  must  be  for  money 
in  order  to  make  the  house  a  gambling  house.  If  the  defend- 
ant desired  a  specific  instruction  upon  the  point  now  made,  he 
should  have  requested  it.     The  court  had  properly  defined  tlio 
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offense  of  keeping  a  gambling  house,  and  the  remark  of  tlie 
court  clearly  referred  to  a  house  of  this  character. 

These  are  all  the  exceptions  relied  upon  bj  counsel.  We 
think  none  of  them  are  well  taken,  and  that  the  conviction 
should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Cablob  a.  Buog  et  aL,  Appellants,  v.  Josxumkx  G-.  IIik3g> 

[Respondent. 

The  failure  of  leooUection  of  the  subBcribing  witnesseB  to  a  wiU,  as  to  what 
occarred  at  the  time  of  signing,  will  not  defeat  the  probate  thereof  if  the 
attestation  clause  and  the  surrounding  circumstanoes  satisfactorily  estab- 
lish its  execution. 

An  executor  of  a  will  is  a  competent  witness  to  prove  iUf  due  execution,  al- 
though not  a  subscribing  witness. 

(Submitted  January  17,  1881 ;  decided  January  35, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1880,  affirming  a 
decree  of  the  surrogate  of  Cattaraugus  countj,  admitting  to 
probate  the  will  of  Jonathan  G.  Rugg.  (Reported  below,  31 
Hun,  883.) 

.  The  probate  was  contested  on  the  ground  that  the  will  waa 
not  duly  and  properly  executed,  as  required  by  the  statute. 

The  facts  appear  sufficiently  in  the  opinion. 

TT.  Woodbury  for  appellants*  The  question  to  the  subscrib- 
ing witness  whether,  in  his  opinion,  he  was  not  mistaken  was 
erroneously  received.  (54  How.  274 ;  Benway  v.  Johnson^  5 
Alb.  Law  Jour.  124;  66  Barb.  483;  1  E.  D.  Smith,  107;  10 
Paige,.  86 ;  Hog<m  v.  Dillon^  76  N.  Y.  170  ;  18  Barb.  434 ;  17 
Pick.  498 ;  7  Abb.  419 ;  People  v.  Mather,  4  Wend.  229, 247, 
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248,  249;  2  Hilt.  146;  1  E.  D.  Smith,  107;  6  Duer,  437; 
Moody  T.  JioweU,  3  Wash.  C.  C  580.)  It  was  error  to 
allow  the  executor  to  testify  to  the  execution  of  the  will.  (2 
nun,  654 ;  88  N.  Y.  184 ;  C^iirek  v.  Bovoard,  79  id.  415, 419 ; 
20  Barb.  245,  339 ;  8  Hun,  127 ;  Bwrrett  v.  SiGmm,  16  Barb. 
198 ;  Zea  r.  Bill,  39  id.  616 ;  12  Hun,  312 ;  17  id.  160 ; 
15  id.  79 ;  61  N.  T.  624 ;  81  How.  372 ;  68  N.  Y.  489 ;  1 
Ck>m6t  619;  69  N.  Y.  256;  31  How.  372;  58  Barb.  626;  8 
Cow.  621 ;  66  Barb.  677, 682.) 

• 

Alien  €&  Thrasher  for  reepondent.  If  the  sabscribing  wit- 
nesses of  a  will  are  unable  to  reooUect  the  attestation,  then  the 
execution  may  be  proved  bj  other  witnesses  and  from  sur- 
rounding circumstances,  including  the  written  attestation. 
{Trustees  of  Avium  Seminary  v.  Calhoun,  25  "N.  Y.  425  ; 
Jauncey  v.  Thome,  2  Barb.  Ch.  41 ;  Nelson  v.  McOiffert, 
3  id.  158 ;  Willard  on  Executors,  109 ;  Thompson  v.  Leasiedty 
8  Ilun,  895  ;  Comwell  v.  Wodey,  48  How.  475 ;  Morris  v.  Por- 
ter, 52  id.  1 ;  Thompson  v.  Stevens,  62  N.  Y.  634 ;  Orser 
V.  Orser,  24  id.  51;  In  the  MaU^  of  John  KeOwnis  Will,  52 
id.  517.)  The  executor  was  a  competent  witness  to  prove  the 
execution  of  the  will,  although  not  a  subscribing  witness,  and 
his  evidence  was  properly  received  by  the  surrogate  (  WUl 
of  Levrj,  1  Tucker,  87 ;  McDonough  v.  Lanighlvn,  20  Barb. 
239  ;  Children^ s  Aid  Soo.  v.  Zoveridge,  70  N.  Y.  387 ;  Pruyn 
v.  Brinkerhoff,  7  Abb.  [N.  S.]  401.)  All  the  acts  of  the  testa- 
tor going  to  make  up  the  execution  of  the  will  were  done  at 
the'  same  time,  and  it  is  immaterial  which  act  preceded  the 
others  if  no  material  act  or  thing  was  omitted.  (Doe  v.  Soe, 
2  Barb.  200 ;  Sequine  v.  Seqmne,  21  Barb.  285 ;  Keeney  v. 
Whitmarsh,  16  id.  141 ;  54  id.  275 ;  Jackson  v.  Jackson,  39 
N.  Y.  152.)  It  was  proper  to  ask  the  subscribing  witnesses  if 
they  were  not  mistaken  as  to  the  order  in  which  the  events 
testified  by  them  happened.  {Cheeney  v.  Arnold,  18  Barb. 
435 ;  Budiong  v.  Yam,  Nostramd,  24  id.  25 ;  Seymour  v. 
Bradfidd,  85  id.  49 ;  Weber  v.  Eingsland,  8  Bosw.  416  j 
Black  V.  Ca/fnden,  etc,,  R,  B,  Co.,  45  Barb.  40.) 
SiCKELS  —  Vol.  XXXVm.        76 
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Opinion  of  the  Court,  per  Milleb,  J. 

MiLLEB,  J.  We  think  that  the  evidence  was  sufficient  to  estab- 
lish that  the  will  was  executed  in  accordance  with  the  provisions 
of  the  Revised  Statutes  and  the  decisions  of  this  court.  The  evi- 
dence of  the  subscribing  witnesses  upon  the  cross^xamination, 
which,  it  is  claimed,  tended  to  show  that  they  did  not  sign  the 
will  after  it  was  signed  by  the  testator,  is  insufficient  to  estab- 
lish that  it  was  not  properly  executed.  Hooker,  one  of  them, 
after  stating  that  the  testator  signed  after  he  did,  appears  to 
have  had  doubt  on  the  subject,  and  testifies  that  he  may  be 
mietaken.  The  other  witness,  Smallwood,  who  testifies  that 
he  does  not  remember  that  Bugg  signed  last,  states,  in  the 
course  of  his  examination,  that  he  (the  witness)  was  the  last 
one  who  signed.  It  will  be  seen  that  the  testimony  is  by  no 
means  satisfactory  that  Kugg  signed  last,  and  the  most  which 
can  be  claimed  from  the  evidence  of  the  subscribing  witnesses 
is  that  they  were  not  positive  —  that  they  did  not  remember 
exactly  how  the  fact  was.  To  supply  this  want  of  memory 
Jenks,  the  executor,  who  had  considerable  experience  in  such 
matters,  testifies  distinctly  as  to  all  which  took  place,  the  order 
in  which  the  several  acts  were  done,  and  tliat  the  testator 
signed  before  the  subscribing  witnesses.  The  preponderance 
of  proof  was  in  favor  of  the  due  execution  of  the  will,  and,  as 
the  evidence  stood,  the  surrogate  could  not  come  to  any  other 
conclusion  than  that  the  will  was  properly  executed.  Where 
there  is  a  failure  of  recollection  by  the  subscribing  witnesses, 
the  probate  of  the  will  cannot  be  defeated  if  the  attestation 
clause  and  the  surrounding  circumstances  satisfactorily  estab- 
lish its  execution.  {Matter  of  Kellum^  52  N.  T.  517.)  In 
fact  wills  may  be  established  even  in  opposition  to  the  evidence 
of  the  subscribing  witnesses.  {Trvstees  of  AvJmnh  Theo.  Sein. 
V.  Calhoun,  25  N.  T.  425.) 

There  was  no  objection  to  the  questions  put  to  tlio  subscrib- 
ing witnesses  in  regard  to  their  being  mistaken ;  and  within 
well- settled  rules  they  were  properly  allowed. 

Jenks  was  also  a  competent  witness.  (See  ChiZdrerCs  Aid 
Society  v.  Loveridgey  70  N.  Y.  387.)    There  is  no  distinction 
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between  this  case  and  tlie  one  cited  which  authorizes  a  disre- 
gard of  the  latter  authority. 

No  other  question  is  presented  which  requires  examination. 
Nor  is  there  any  thing  in  the  evidence  which  authorizes  a  re- 
versal of  the  decree  of  the  surrogate.  The  opinion  of  the 
General  Term  fully  covers  all  the  questions  presented,  and  the 
judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thomas    Cbbgin,   Administrator,   etc.,   Bespondent,   v.  Ths 
Brooklyn  Ceosstown  Kailroad  Company,  Appellant. 

The  revival  of  an  action  does  not  necessarily  carry  with  it  the  whole  of  the 
prior  right  of  action. 

"Where  a  right  of  action  for  damages  which  can  survive  involves,  mingled 
with,  bat  separable  from  sach  damages,  other  damages  of  a  cliaracter 
that  die  with  the  party,  the  revival  of  the  action  does  not  draw  the  Iktter 
with  it  and  permit  a  recovery  therefor. 

Upon  the  death  of  the  plaintiff,  in  an  action  by  a  husband  for  a  wrongful 
injury  to  the  person  of  his  wife,  the  right  to  damages  for  loss  of  the 
wife's  services  and  the  expenses  necessarily  incurred  by  reason  of  the  in- 
jury, survive  to  his  personal  representatives  as  they  ave  a  pecuniary  loss 
diminishing  his  estate ;  but  the  right  of  action  for  the  loss  of  the  society 
of  his  wife,  and  the  comforts  of  that  society  dies  with  him. 

Upon  revival  of  the  action,  therefore,  only  the  damages  that  so  survive  are 
recoverable. 

Cregin  v.  Brooklyn  Cro$aUwin  B,  E.  Co.  (19  Hun,  841),  reversed. 

(Argued  January  17, 1881 ;  decided  January  26, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the.  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  8,  1879,  affirming  a  judgment  in 
favor  of  plaintiflE,  entered  upon  a  verdict.  {Reported  below, 
19  Hun,  341.) 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 
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Opinion  of  the  Court,  per  FixcH,  J. 


Winchester  Britton  for  appellant.  Neither  the  society  of  a 
wife,  nor  the  comfort  wliicli  a  husband  may  lose,  by  a  negligent 
injury  to  her,  survives  to  his  administrator.  {Oreffiti  v.  Cross- 
tomiB.  B.  Co.,  66  How.  465;  75  N.  T.  192-194;  25  Hun, 
369 ;  George  v.  Van  Hom^  9  Barb.  623 ;  Howwrd  v,  Peck^ 
60  id.  202 ;  Ddamater  v.  BusseUy  4  How.  Pr.  234  ;  North  v. 
Turnery  9  ^erg.  &  Eawle,  244 ;  Orcm  v.  Spiery  68  Barb.  386 ; 
McKee  v.  Juddy  2  Kem.  625 ;  Cooley  on  Torts,  226 ;  Fry  v. 
DersOery  2  Yeates,  278  ;  WesUdke  v.  WesOcJcey  84  Ohio  St. 
21 ;  Clarh  v.  HarlaUy  1  Cin.  Sup.  Ct.  418 ;  Cooley  on  Torts, 
p.  227,  not^  3  ;  Lynch  v.  Knighty  9  H.  L.  Cas.  577.)  If  iu 
any  event  damages  from  loss  of  business  services  can  be  allowed, 
it  must  be  under  a  complaint  claiming  it  as  special  damage. 
{GiUigan  v.  N.  T.  <&  R.  B.  B.  Co.y  1  E.  D.  Smith,  463 ; 
Jutte  V.  Sughesy  40  N.  Y.  Supr.  Ct  126 ;  67  N.  Y.  268 ; 
Hutciinson  on  Carriers,  796,  797.) 

cT*.  Warren  La/wton  for  respondent.  The  comforts  of  the 
wife's  society  and  services  are  inseparable  from  the  natural  and 
healthy  relations  of  husband  and  wife,  and  are  embraced  within 
the  statute  which  preserves  from  abatement  by  death,  actions 
"  for  wrong  done  to  the  property,  rights  or  interests  of  another." 
(2  Rev.  Stat.  447,  §  1 ;  Cregin  v.  Brooklyn  Crosstown  B.  B. 
Co,y  56  How.  466;  76  N.  Y.  192.)  The  action  having  been 
revived,  it  was  of  necessity  revived  as  an  entirety.  ( Wade  v. 
KaJhfleischy  58  N.  Y.  286  ;  Mo&re  v.  HamiUony  44  id.  666.) 

Finch,  J.  This  action  was  originally  brought  by  a  husband 
for  a  wrongful  injury  to  the  person  of  his  wife,  whereby  he 
suflEered  damages  in  the  loss  of  her  services  and  society,  and  in 
the  expenses  of  such  care  and  medical  attendance  as  became 
necessary.  Pending  the  action,  but  before  trial,  the  husband 
died  and  the  action  was  revived,  his  administrator  being  sub- 
stituted as  plaintiff.  The  question  whether  the  cause  of  action 
survived  came  before  us  on  appeal.  (75  N.  Y.  192.)  Its 
answer  inyolved  a  construction  of  the  statute  relating  to  suits 
by  and  against  executors  and  administrators.  (3  B.  S«  [6th  ed.] 
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732,  §§  1  and  2.)  We  held  that  it  preserved  the  right  of  action 
for  tortious  injuries  affjpcting  pecuniary  rights  or  interests,  and 
bj  which  the  estate  of  the  deceased  \ras  diminished,  excepting, 
of  course,  the  wrongs  referred  to  in  section  2,  and  particularly- 
named.  We  determined,  also,  that  the  injury  to  the  wife,  for 
which  the  intestate  sued  in  his  life-time,  was  such  a  wrong 
done  to  the  rights  and  interests  of  the  husband  as  would  sur- 
vive to  his  personal  representatives,  because  it  involved  a 
pecuniary  loss  which  diminished  his  estate;  and  that  such 
result  followed,  notwithstanding  the  fact  that  the  complaint 
also  alleged  as  an  element  of  damages,  in  addition  to  the  loss  of 
services,  that  of  tlie  "  comfort "  of  his  wife. 

Upon  the  trial  the  court,  in  submitting  the  case  to  the  jury, 
mingled  these  two  classes  of  damage  —  those  which  involved 
pecuniary  loss  and  diminished  the  estate,  and  those  which  only 
affected  the  personal  comfort  of  the  husband.  After  describ- 
ing the  cause  of  action  which  the  wife  had,  the  learned  judge 
added,  that  '^  the  other  cause  of  action  is  the  one  before  you 
which  belongs  to  the  husband,  and  whicli,  in  a  prospective 
point  of  view,  took  in  the  fact  that  he  was  not  only  entitled  to 
her  services,  and  the  cfyinfort  of  her  society^  but  was  deprived 
of  and  suffered  damages  from  it."  Again,  the  measure  of 
damages  was  described  as  affected  by  the  death  of  the  husband, 
and  the  court  said :  "  The  question  which  is  before  you  stopped 
at  his  death,  what  he  was  deprived  of  in  his  life-time,  the  loss 
of  her  services  cmd  aociety^  and  you  are  limited  to  that  and 
his  expenses,''  etc.  And,  finally,  after  excluding  from  the 
consideration  of  the  jury  certain  elements  of  special  damage 
connected  with  her  keeping  a  store,  the  learned  judge  added : 
"  so  that  you  will  confine  yourselves  to  what  the  husband  suf- 
fered in  respect  to  nursing,  attendance,  doctor's  bill,  the  depri- 
vation of  ordinary  affairs,  of  regular  attendance,  services,  comr 
fort  of  his  wif^s  society^  what  the  damage  was."  At  the 
close  of  the  charge  the  defendant's  counsel  excepted  to  so  much 
of  the  charge  as  submitted  to  the  jury  the  question  of  damages 
for  the  loss  of  society,  and  ^  so  much  of  it  as  related  to  ^^  com- 
fort" independent  of  services. 
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The  attention  of  the  court  was  thus  called  to  the  pred&e 
question,  whether,  in  addition  to  the  right  of  action  for  pecu- 
niary damages  which  diminished  the  estate,  there  also  survived 
to  the  administrator  a  right  to  recover  damages  for  the  loss  to 
the  intestate  of  the  society  of  his  wife,  and  the  comfort  of 
such  society. 

The  conclusion  of  the  court  is  sought  to  be  sustained  upon 
two  grounds.  The  first  is,  that  the  charge,  in  the  respect  ob- 
jected to,  did  not,  in  fact,  go  beyond  a  claim  for  services,  and 
that  what  was  intended  by  the  use  of  the  word  "  comfort " 
was  merely  the  personal  service  of  the  wife  as  contradistin- 
guished from  the  service  of  a  stranger  or  a  hired  nurse.  That 
is  the  substantial  ground  taken  by  the  General  Term.  We  do 
not  think  such  a  construction  is  just.  It  is  not  the  natural 
or  apparent  import  of  the  language,  and  could  hardly  have 
been  so  understood  by  the  jury.  How  the  defendant's  counsel 
understood  it  was  made  very  plain  by  the  precise  terms  of  tho 
exception.  Comfort,  as  independent  of  services,  was  the  point 
of  his  objection,  fairly  and  distinctly  stated.  It  is  not  to  be 
presumed  that  if  he  plainly  misunderstood  the  meaning  of  the 
charge  the  court  would  have  avoided  explanation.  If  the 
counsel  misunderstood  it  the  jury  might  also,  and  indeed 
would,  be  very  certain  to  do  so  when  the  interpretation,  openly 
and  distinctly  put  on  it  by  the  counsel,  was  in  no  manner  qual- 
ified or  repudiated  by  the  court.  We  must  understand,  there- 
fore, the  charge  to  mean,  as  it  plainly  did  mean,  that  a  right  to 
damages  for  the  loss  of  the  wife's  society,  and  the  comforts  of 
that  society,  survived  the  death  of  the  intestate  and  .vested  in 
the  administrator. 

The  correctness  of  that  ruling  is  argued  on  another  ground. 
It  is  said  that  the  cause  of  action  which  survives  must  do  so 
as  one  and  entire,  and  cannot  survive  in  part  and  abate  in  part ; 
and  our  attention  is  called  to  the  cases  of  which  Moore  v. 
IlamUton  (44  N.  T.  666)  is  a  type.  It  was  there  said  that 
when  the  action  is  revived  the  issue  and  proceedings  are  taken 
up  at  the  point  where  death,  marriage  or  other  devolution  of 
the  party,  as  to  whom  the  change  is  made,  left  them ;  that  the 
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new  or  substituted  party  takes  the  place  of  the  former  one, 
and  the  case  is  revived  and  proceeds  in  all  respects  as  if  the 
new  party  had  been  in  the  case  from  the  beginning.  But  this 
was  said  solely  of  the  proceedings  to  enforce  the  right  of  ac- 
tion, and  not  of  the  right  of  action  itself.  The  question  to 
which  the  opinion  was  addressed  was  whether,  by  the  revival 
of  an  action,  a  subsisting  order  of  reference  was  vacated. 
Nothing  was  said  to  indicate  that  such  revival  carried  with  it, 
of  necessity,  the  whole  of  a  prior  right  of  action.  We  think 
the  elements  of  damage  are  easily  separable.  The  intestate, 
in  his  life-time,  may  justly  be  said  to  have  had  one  cause  of 
action  against  the  defendant,  viz.,  for  damages  resulting  to 
him  from  personal  injuries  wrongfully  done  to  his  wife ;  but 
while  the  cause  of  action  was  in  one  sense  single,  his  right  to 
damages  therefor  was  compound,  and  consisted  of  several  and 
diverse  elements.  The  loss  of  his  wife's  services,  the  expenses 
necessarily  incurred  by  reason  of  the  injury,  were  a  pecuniary 
loss,  and  diminished  his  estate,  and  so  survived  to  his  admin- 
istrator ;  but  the  loss  of  his  wife'3  society,  and  the  comforts  of 
that  society,  and  the  right  of  action  for  that,  died  with  him. 
It  cannot  be  said  to  have  survived  to  his  personal  representa- 
tives because  something  else  did.  That  would  be  to  argue 
that  because  a  cause  of  action  survives  in  part,  and  as  to  some 
elements  of  damage  suffered,  its  revival  draws  with  it  damages 
which  died  with  the  party.  We  said  in  this  case,  upon  the 
question  of  the  right  of  revival,  tliat  where  the  cause  of  action 
is  not  one  of  those  enumerated  in  the  statute,  the  character  of 
tlie  damages  may  control  the  question  whether  there  is  an  in- 
jury to  the  property,  rights  or  interests  of  the  plaintiff ;  that  is  to 
say,  that  where  an  action  is  brought  for  the  recovery  of  damages 
in  the  case  referred  to,  wholly  and  entirely  of  such  a  character 
that  they  can  survive  to  the  personal  representatives,  the  lat- 
ter may  recover  them ;  where  they  are  wholly  of  such  a  char- 
acter that  they  cannot  survive,  and  die  with  the  party,  there 
can  be  no  revival,  and  the  personal  representatives  cannot 
recover ;  but  where  a  right  of  action  for  damages  which  can 
Burvivo  involves,  mingled  with  it  but  separable  from  it,  dam- 
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ages  of  Biich  a  character  as  die  with  the  party,  the  revival  of 
the  action  does  not  draw  the  latter  with  it  and  permit  their 
recovery. 

This  rule  was  violated  in  the  sabmission  of  the  case  to  the 
jury,  and  for  that  error  the  judgment  should  be  reversed. 

An  concur. 

Judgment  reversed. 


MEMORANDA 


OF 


CAUSES  DECIDED   DURING    THE  PERIOD  EMBRACED    IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Solomon  Loeb  et  al.,  Kespondents,  v,  Theodore  Hellman  et 

al.,  Appellants. 

The  refuBal  of  a  trial  court,  to  whom  a  ease  is  submitted  for  determina- 
tion, to  find,  upon  a  question  of  law  inyolved,  as  requested  hj  the  defeated 
partj,  is  not  error  requiring  a  reversal  of  the  judgment  here,  although 
the  request  might  well  have  been  granted,  if  this  court  arrives  at  the 
same  final  conclusion  as  to  the  right  of  recovery. 

As  a  general  rule,  and  in  the  absence  of  an  express  agreement  imposing  a 
different  liability,  an  agent  engages  simply  for  ordinary  care  and  skill  in 
the  discharge  of  the  duties  of  his  agency,  and  is  only  liable  to  Ills  princi- 
pal for  injuries  resulting  from  a  want  thereof. 

The  liabilities,  however,  of  the  agent  maybe  enlarged  by  express  contract, 
and  he  may  undertake  to  insure  his  principal. 

(Argued  September  27,.  1880 ;  decided  November  80, 1880.) 

This  case  was  tried  before  a  judge  and  jury.  At  the  close 
of  the  proofs  each  party  conceded  that  the  evidence  presented 
no  disputed  question  of  fact  for  the  jury,  and  that  it  was  only 
for  the  court  to  apply  the  law.  Several  requests  were  made 
by  the  defendants,  conveying  to  the  court  their  notion  of  the 
law  of  the  case.  None  of  these  were  acceded  to  by  the  court. 
The  court  here  say,  as  to  these  requests,  "  one  of  them,  per- 
haps more  than  one,  might  well  have  been.  But  the  refusal 
so  to  do,  as  the  case  was  submitted  to  the  trial  court,  is  not 
error  calling  for  a  reversal  of  the  judgment,  though  we  differ 
in  opinion  from  the  trial  court  in  respect  thereto,  if  we  arrive 
at  the  same  final  conclusion,  that  the  plaintifiEs  are  entitled  to 
recover.'* 

SiCKELS  —  Vol.  XXXVIII.        76 


602  MEMOKANDA  OP 

The  parties  hereto  entered  into  a  contract,  evidenced  by  let- 
ters passing  between  them,  by  which  defendants  agreed  to  pur- 
chase for  plaintiffs,  at  New  Orleans,  foreign  bills  of  exchange. 
It  was  claimed  upon  the  part  of  plaintiffs,  in  substance,  that 
the  bills  purchased  should  be  accompanied  and  secured  by  valid 
bills  ot  lading  for  shipments  of  cotton,  and  that  each  bill  of 
lading  was  to  be  accompanied  by  a  certificate  of  insurance, 
save  where  the  cotton  was  insured  abroad,  in  which  case  de- 
fendants were  required  to  have  proof  of  such  insurance. 
Defendant  purchased  two  bills  which  were  not  protected  by 
any  shipment  of  cotton,  but  which  were  accompanied  by  forged 
bills  of  lading.  Defendants  charged  to  plaintiffs  the  amount 
of  these  bills,  and  also  charged  the  amount  paid  for  insurance 
on  a  shipment  of  cotton,  where  they  had  purchased  a  bill  of 
exchange  without  a  certificate  or  proof  of  insurance.  Accept- 
ance of  the  two  bills  of  exchange  was  refused.  Plaintiffs 
claimed  that  they  were  improperly  charged  with  the  amount 
thereof,  and  also  with  the  insurance.  The  principal  contro- 
versy was  as  to  the  interpretation  of  the  contract  between  the 
parties.  The  court  here  held  that  the  language,  viewed  in  the 
light  of  the  surrounding  circumstances,  sustained  the  conten- 
tion of  the  plaintiff.  As  to  the  general  principles  involved 
the  court  say : 

"  In  the  transactions  involved  in  this  action  the  general  re- 
lation of  the  parties  to  each  other  was  that  of  principal  and 
agent.  The  defendants  were  appointed  to  do  something,  to 
wit :  to  buy  bills  of  exchange  for  the  plaintiffs,  for  and  in  the 
place  of  the  plaintiffs ;  and  the  like  of  that  makes  an  attorney 
in  fact,  or  an  agent.  (Com.  Dig.,  *  Attorney,'  A.)  It  is  a  re- 
lation that  is  formed  by  contract,  which  may  be  in  writing  or 
by  parol,  or  may  be  implied  or  inferred  from  circumstances. 
When  the  agency  is  thus  implied  or  inferred,  the  duty  or  obli- 
gation that  the  agent  takes  upon  himself  is  that  which  the  law 
always  declares,  in  the  absence  of  express  stipulation  by  the 
parties.  It  is,  that  the  agent  is  understood  to  engage  for  rea- 
sonable skill  and  ordinary  diligence,  and  is  liable  only  for 
injuries  to  his  principal  growing  from  a  want  of  that  skill  and 
from  ordinary  negligence.  {Leverick  v.  JUeigs,  1  Cow.  64:5 ; 
Lawler  v.  Keaquick^  1  Johns.  Cas.  174.)     And  this  is  the  rule, 
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because  the  relation  constituted  in  such  cases  is  generally  one 
for  the  benefit  of  both  parties.  (Story  on  Bailments,  §  23.) 
So,  too,  where  the  relation  is  formed  by  express  contract,  either 
written  or  in  parol,  the  duty  or  obligation  of  the  agent  may 
be  no  greater ;  for  the  written  or  parol  agreement  may  be  so 
general  in  its  terms  as  that  the  law  will  then  declare  the  extent 
of  the  liability  of  the  agent,  or  the  contract  may  fitly  square  with 
the  general  rule  of  law  and  fix  upon  him  no  further  obligation. 

"  In  this  case,  however,  we  are  not  to  determine  or  inquire 
whether  or  not  the  defendants  had  and  put  forth  that  skill  and 
diligence,  and  were  free  from  that  negligence ;  for  the  trial 
court,  in  directing  a  verdict  for  the  plaintiffs,  declined  to  put 
the  case,  or  to  tell  the  jury  to  rest  it,  upon  a  consideration  of 
that  question. 

"  Thougli  the  law  thus  declares  the  nile,  the  contract  of  the 
parties  may  vary  it,  oonventio  vincit  legem.  The  duty  required 
by  the  law  in  general  from  a  factor  or  agent  may  be  narrowed 
by  the  covenant  to  a  smaller  compass  than  that  which  the  bare 
employment  would  itself  create.  {Shepherd  v.  Maidstone^  10 
Mod.  144.)  And  so  it  may  be  enlarged  beyond  that.  Whar- 
ton defines  an  agency  as  a  contract  by  which  one  person,  'svith 
greater  or  less  discretionary  powers,  undertakes  to  represent 
another  in  certain  business  relations.  (Whart.  on  Agency, 
§  1.)  Del  credere  is  a  term  of  mercantile  law,  used  to  denote 
the  agreement  which  sometimes  an  agent  or  factor  undertakes. 
He  receives  an  additional  compensation  or  commission,  and, 
therefore,  undertakes  to  insure  to  his  principal  the  solvency  of 
the  purchaser.  {Morris  v.  CUaahy^  4  M.  &  S.  674.)  The 
mention  of  this  just  here  is  of  use  only  as  showing  that  an 
agent  may  specially  agree  for  a  greater  liability  than  the  law 
would  impose  upon  an  agency  created  in  general  terms. 
(And  see  Shepherd  v.  Fidd,  70  111.  438.)  " 

Francis  Lynde  Stetson  for  appellants. 

John  jE'  Parsons  for  respondents. 

FoLOER,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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HsN&T  B.  KiNaHOBN,  as  Beoeiver,  etc.,  appellant,  v.  Edwabd 

Wkight  et  al.,  Bespondents. 

(Submitted  November  12,  1880 ;  decided  December  1, 1880.) 

This  was  an  action  to  set  aside  a  deed,  as  made  to  hinder, 
delay  and  defraud  creditors.  The  trial  court  found  against  the 
plaintiff  on  the  question  of  fraud ;  it  was  claimed  on  this  ap- 
peal that  this  finding  was  not  justified  by  the  evidence.  The 
court  say :  "  We  have  examined  the  evidence  sufficiently  to 
ascertain  that  the  fraud  was  not  proved  conclusively  or  by  un- 
contradicted evidence.  Therefore  no  question  of  law  is  pre- 
sented and  the  judgment  must  be  affirmed." 

Horace  E.  Deming  for  appellant. 

Jacob  B>  Miller  for  respondents. 

Rapallo,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  St.  Nicholas  Insukanob  Company,  Respondent,  v.  Thk 
Mebohants'  Mutual  Firb  akd  Mabink  Insubancb  Com- 
pany, Appellant. 

(Argaed  November  17, 1880  ;  decided  December  1, 1880.) 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendant  to  the  plaintifE,  upon  the  barge  Berkshire^ 
which  the  plaintiflE  had  previously  insured.  The  plaintiff's 
policy  was  upon  said  barge,  her  tackle,  etc.,  while  used  as  a 
freight  boat  on  the  Hudson  river,  bay  and  harbor  of  New  York, 
or  while  stopping  at  any  of  the  ports  or  places  on  said  waters, 
"  for  the  sum  of  $4,000  for  the  term  of  one  year  from  March 
16,  1864."  On  the  Tth  day  of  March,  1865,  the  plaintiff  is- 
sued a  new  policy  upon  the  barge,  by  which  an  insurance  was 
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made  upon  the  same  tenns  ag  in  the  first  policy  for  $5,000  for 
the  term  of  one  year  from  March  16,  1865..  The  defendant 
issued  its  policy  of  reinsurance  on  the  28th  day  of  Februar}^, 
1865,  upon  the  barge,  which  was  described  as  "  ninning  on 
tlie  Hudson  and  East  rivers,"  for  the  sum  of  $2,000,  loss,  if  any, 
payable  pro  rata  with  the  reinsured  ;  it  was  to  expire  on  the 
1st  of  September  following,  but  was  subsequently  extended  to 
the  16th  day  of  March,  1866.  On  the  20th  day  of  May,  1865, 
for  an  additional  premium  of  $20.84,  plaintiff  indorsed  on  its 
policy  the  privilege  to  carry  baled  hay  and  straw,  and  country 
produce  generally,  and  to  bum  kerosene  oil  for  lights.  This 
was  unknown  to  defendant's  ofiBcers  until  after  the  fire,  which 
occurred  in  the  month  of  November,  1865.  The  barge  was 
used  for  carrying  baled  hay  and  straw  after  the  privilege  was 
granted. 

The  plaifttiff  received  $50  originally  as  a  premium  on  the 
policy  of  $5,000  issued  by  it,  and  afterward  the  $20.84  premium 
for  the  privilege  to  carry  baled  hay  and  straw,  and  country 
produce  generally,  and  burn  kerosene  for  lights.  The  defend- 
ant received  $18.75  as  a  premium  on  the  $2,000  for  which  its 
policy  was  issued.  The  evidence  shows  that  there  was  an  ar- 
rangement between  the  plaintiff  and  the  defendant  before  the 
policies  were  issued,  that  the  defendant  was  to  receive  the  same 
rate  of  premium  as  the  plaintiff  did.  It  was  also  proved  that 
it  was  the  custom  between  insurance  companies  at  the  time,  in 
case  of  reinsurance,  to  give  and  receive  the  same  rate  as  the 
original  insurer.  The  defendant  had  no  knowledge  of  the 
receipt  of  the  extra  premium  received  by  the  plaintiff  for  the 
privilege  to  carry  hay  and  straw,  until  after  the  fire,  and  it 
was  then  for  the  first  time  communicated  to  its  attorney. 

Defendant's  policy  contained  a  condition  avoiding  it  in  case 
of  the  use  of  the  property  insured  for  the  storage  of  articles 
denominated  hazardous,  extra-hazardous,  or  especially  hazard- 
ous. In  the  class  of  articles  denominated  extra-hazardous  was 
"  hay  or  straw  pressed  in  bundles."  Held^  that  defendant's 
policy  was  avoided  by  the  carrying  of  pressed  hay ;  and  that  this 
result  followed  whether  said  policy  was  to  be  regarded  as  a  re- 
insurance of  plaintiff's  risk,  because  said  risk  was  altered  and 
increased  by  the  permission  so  given,  or  whether  the  policy  be 
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regarded  as  if  it  were  an  insurance  issued  to  the  owners  of  the 
barge,  because  then  the  condition  as  to  pressed  hay  was  violated. 

George  TF.  Pwrson  for  appellant. 

WHZiam  G.  Cooke  for  respondent. 

MiLLEB,  J.,  reads  for  reversal  and  new  triaL 
All  concur  as  stated  in  opinion. 
Judgment  reversed. 


Abthuh  B.  Long  et  al.,  Respondents,  v.  Edwasd  Bubssll, 

impleaded,  etc.,  Appellant. 

(Argued  November  18.  1880 ;  decided  December  7, 1880.) 

S.  H.  Johnson  for  appellant. 

Ndson  Smith  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur, 
judgment  affirmed. 


Wellington  R.  Burt  et  al.,  Appellants,  v,  Edwabd  C.  Smith^ 

Respondent. 

(Argued  November  29, 1880  -  decided  December  7. 1880.) 

Decided  on  the  facts  in  the  case. 

John  *A.  Mapea  for  appellants. 

Herbert  O.  Hull  for  respondent. 

Finch,  J.,  reads  for  affirmance. 

All  concur  except  Rapallo,  J.,  absent. 

Judgment  affii*med. 
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Fbederick  Bedford,  as  Executor,  etc.,  Respondent,  v.  Thomas 
C.  Field  et  al.,  Miln  P.  Palmek,  Purchaser,  Appellant. 

(Argued  November  80, 1880 ;  decided  December  7,  1880.) 

Edrmind  Coffin^  Jr.^  for  appellant 

Wm.  Henry  Amoux  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


John  G.  Lookwood,  Appellant,  v,  John  Quaokenbush  et  al., 

Respondents. 

Where  in  the  pleadings  and  upon  the  trial  the  plaintiff  avers  a  cause  of  ao- 
'  tion  ex  ddieto,  he  cannot  in  an  appellate  court  abandon  that  claim  and  have 
a  reversal  of  judgment,  because  If  he  had  asked  for  a  judgment  ex  am- 
tractu  it  might  properlj  have  been  rendered 

(Argued  November  18, 1880 ;  decided  December  7,  1880.) 

The  summons  in  this  action  was  for  relief.  The  complaint 
alleged  in  substance  that  certain  goods,  the  property  of  plaintiff, 
were  by  him  intrusted  to  defendants  as  commission  merchants, 
to  be  kept  by  them  until  instructed  by  plaintiff  to  sell ;  that 
they  were  instructed  not  to  sell  and  to  return  the  goods  to 
plaintiff  ;  that  in  violation  of  these  instructions  and  without 
authority  they  sold  the  goods  and  converted  them  to  their 
own  use,  and  although  a  demand  was  made  by  plaintiff,  they 
neglected  and  refused  to  comply  therewith,  and  judgment 
was  asked  for  the  value  of  the  goods.  The  case  was  tried 
upon  the  theory  of  an  unwarranted  and  unratified  disposition 
of  the  goods  by  defendants,  and  plaintiff's  counsel  asked  the 
court  to  direct  a  verdict  for  him  on  the  ground  that  the  goods 
were  sold  and  converted  in  violation  of  instructions ;  this  was 
refused.  The  .verdict  was  for  the  defendants.  Upon  the 
appeal  plaintiff's  counsel  claimed  the  court  should  have  directed 
a  verdict  for  plaintiff  for  the  amount  of  money  m  fact  re- 
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ceivcd  by  defendants  on  sale  of  the  goods  as  in  an  action  &s 
contractu.     Ileld^  untenable.     The  court  say  : 

"  The  pleadings  and  the  whole  course  of  the  trial  shut  out 
the  idea  of  an  action  ex  coni/ract/a.  The  very  reason  given  by 
the  plaihtiflf,  when  he  asked  the  court  to  direct  a  verdict  for 
him,  was  that  the  goods  were  sold  and  converted  in  violation 
of  instructions ;  and  it  is  plain  that  the  action  was  begun,  and 
was  prosecuted  throughout,  on  the  theory  of  an  unwarranted 
and  unratified  disposition,  by  the  defendants,  of  the  property 
of  the  plaintiff.  There  have  been  cases  in  which,  though  some 
of  the  averments  of  the  complaint  have  designated  a  cause  of 
action  in  tort,  there  were  other  avennents  which  could  be  taken 
as  alleging  a  cause  of  action  on  contract,  and  where,  at  the 
trial,  the  plaintiff  sought,  upon  ample  evidence  to  that  end,  to 
rest  his  right  to  recover  upon  contract  and  breach  thereof,  the 
appellate  court  has  sustained  the  action  as  one  on  contract. 
(ConaugMy  v.  NichoU^  42  N.  Y.  83.)  We  know  of  none 
where,  in  the  pleadings  and  in  the  evidence  and  at  the  trial, 
the  plaintiff  has  insisted  upon  a  cause  of  action  ex  delicto^  he 
has  been  allowed  in  the  appellate  court  to  abandon  tliat  claim 
and  have  a  reversal  of  judgment,  for  that  he  might,  had  he 
sued  on  contract,  have  perchance  recovered.  We  must  reverse 
for  error  in  the  court  below.  Where  it  was  not  error  to  refuse 
a  judgment  on  a  cause  of  action  ex  delicto^  we  cannot  reverse, 
because  if  a  judgment  had  been  asked  ex  contrdctu^  it  might 
properly  have  been  rendered.  In  such  case  it  is  sufficient  to 
say  that  the  plaintiff  did  not  present  that  alternative  to  the 
trial  court ;  and  by  omitting  so  to  do  did  not  give  the  opportu- 
nity to  the  defendant  of  making  any  defense  he  might  perhaps 
have,  to  an  action  based  upon  contract." 

A  stipulation  was  given  by  defendants'  attorney,  before  the 
trial,  which  recited,  that  whereas  the  defendants  were  unable  to 
produce,  as  required  by  order  of  the  court,  two  letters  written 
by  plaintiff's  agent  m  reference  to  the  goods  in  question,  the  dates 
whereof  were  specified,  therefore  it  was  stipulated  the  plaintiff 
might  produce  copies  thereof  together  with  the  affidavits  of  the 
agent  of  mailing,  etc. ;  and  that  they  should  be  received  the  same 
as  if  the  facts  were  testified  to  on  the  trial  by  the  agent,  and  that 
defendants  would  not  controvert  or  deny  the  contents  of  the  let- 
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ters.  Copies  of  the  letters,  with  the  affidavit  of  the  agent  that 
lie  mailed  them  to  defendants,  were  produced  and  received  on 
the  trial.  One  of  the  defendants,  as  a  witness  in  their  behalf,  was 
asked  if  he  received  from  the  agent  a  letter  of  the  date  of  one  of 
those  specified.  This  was  objected  to  on  the  ground  that  the 
stipalation  precluded  defendants  from  showing  that  the  letter 
was  not  received.  Held^  untenable ;  that  the  stipulation  only 
precluded  a  denial  that  the  letters  were  sent,  that  the  recital 
therein  that  defendants  were  unable  to  produce  the  letters 
was  not  an  admission  that  they  once  had  them ;  and  that  de- 
fendants were  at  liberty  to  refute  the  presumption  coming 
from  the  mailing  of  the  letters  by  showing  that  they  were  not 
received. 

Z.  Z.  Bwrhdy  for  appellant. 

J.  H.  Chtite  for  respondents. 

FoLGEB,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  Tosk,  Plaintiff  in  Error, 

V.  Joseph  Bobk,  Defendant  in  Error. 

(Argued  December  6, 1880  ;  decided  December  14, 1880.) 

Kepobted  below  (16  Hun,  476). 
•/•  M.  JSumphrey  for  plaintiff  in  error. 
Wm.  ZT.  Gv/mey  for  defendant  in  error. 

Agree  to  a&rm  without  opinion. 
AH  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  PlaintifE  in  Error, 

V.  Anna  Cox,  Defendant  in  Error, 

(Sabmitted  December  6, 1880;  decided  December  14,1880.) 

Repoetbd  below  (21  Hun,  47). 

Bcbert  C.  TituSy  district  attorney,  for  plaintiff  in  error. 

Lewis  &  Hioe  for  defendant  in  error. 

Agbeb  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


EsYiNGh  Taintob,  Respondent,  v,  Isaac  D.  HfiiaNawAY  at  al., 

Appellants. 

(Submitted  December  6,  1880  ;  decided  December  14»  1880.) 

Eepobted  below  (18  Hun,  458). 

Warren  <&  Kellogg  for  appellants. 

Waiters  <&  Knox  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Asahel  B.  Ayebt,  Respondent,  v.  Yan  Bueen  Wheat  et  ai., 

'Appellants. 

(Submitted  December  6. 1880 ;  decided  December  14, 1880  ) 

Decided  on  the  facts  in  the  case. 
John  CaUister  for  appellants. 
-E  W.  Gardner  ioT  respondent 
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Per  curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed, 


Mabgasetta  F.  Johnson  et  al.,  Appellants^  v.  Godfset 

Heisbb,  Respondent. 

(Argued  December  7, 1880 ;  decided  December  14, 1880.) 

O.  O.  CoUle  for  appellants. 

Wm,  77.  Oumey  for  respondents. 

Agbeb  to    affirm  on    opinion  of  BBOEWirH,  J.,  in  court 
below. 
All  concur. 
Judgment  affirmed. 


Mabt  E.  Patton,  Appellant,  v.  Leonard  H.  Giles,  Survivor, 

etc.,  Kespondent. 

(Argaed  December  7,1880 ;  decided  December  14, 1880.) 

WiUicmh  B.  French  for  appellant. 

Edgwr  L.  Fwrzman  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Chattnoey  Stevens,  Bespondent,  v.  Olfveb  Gloves, 

Appellant. 

For  the  purposes  of  a  motiou  to  dismiss,  an  appeal  is  to  be  regarded  as 
pending  where  notice  of  appeal  was  dnlj  served  and  undertaking  given, 
and  the  appeUant  has  not  abandoned  the  appeal. 

An  order  of  General  Term  refusing  to  open  a  default  is  not  appealable. 
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So,  also,  a  jadgment  of  affirmance  hj  default  of  the  Qeneral  Term  ia  not 
reviewable  here. 

(Argued  December  7, 1880 ;  decided  December  21, 1880.) 

These  were  motions  to  dismiss  two  appeals ;  the  one  from  a 
judgment  of  General  Term,  affirming  by  default  a  judgment 
in  favor  of  plaintiff,  the  other  from  an  order  of  the  General 
Term,  refusing  to  open  the  default.    Sddy  as  above. 

K  Coufdryman  for  motion. 

iT.  C.  JUoak  opposed. 

Per  cn/riam  opinion  for  dismissal  of  appeals. 
All  concur. 
Appeals  dismissed. 


MoKrrz  Josbphthal  et  al.,  Appellants,  v.  John  C.  Steffeet  et 

a1.,  Bespondents. 

(Argued  September  28, 1880 ;  decided  December  21, 188a 
Seig,  iSpingaa*n  for  appellants. 
M.  L.  Townaend  for  respondents. 

Agree  to  reverse  order  of  General  and  affirm  judgment  of 
Special  Term,  without  opinion. 

All  concur,  except  Milleb,  Daihs'obth  and  Futch,  JJ.,  dis- 
senting; Danfobth,  J.,  writing  dissenting  opinion. 

Order  reversed  and  judgment  affirmed. 


In  the  Matter  of  the  petition  of   Daniel  B.  Kendall,  to 

Vacate  an  Assessment. 

(Argued  November  80,  1880 ;  dedded  December  21, 1880.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
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ing  an  order  of  Special  Term  vacating  an  assessment  for 
nnder-ground  drains. 

The  facts  were  similar  to  those  in  In  re  Cheeadyrough  (78 
N.  Y.  232) ;  and  the  case  was  decided  upon  the  authority  of 
that  case  and  of  In  re  Vm  Bwm  (79  N.  Y.  884). 

WHUcmi  G.  Whitney  for  appellant. 

Alexcmder  B,  Johnson  for  respondent. 

FoLGBB,  Oh.  J.,  read  for  affirmance. 

All  concur,  except  Mtllwb,  J.,  not  voting. 

Order  affirmed. 


Phcenec  Insurance  Company  of  Brooklyn,  Respondent,  v. 

William  Floyd  et  al.,  Appellants. 

(Argued  December  8, 1880 ;  decided  December  21, 1880.) 

Keported  below  (19  Hun,  287). 

F.  P.  BeHomvy  for  appellants. 

2>.  P.  Ba/ma/rd  for  respondent. 

Agree  to  affirm,  without  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  Wiggins  et  al.  "o.  Clarissa  K.  Howard  et  al. 

JruA  A.  Schenok,  Appellant,  v,  Jamiss  F.  Fierce,  Beferee, 

Respondent. 

(Argned  December  14,  1880  ;  decided  January  18,  1881.) 

The  action  which  is  first  above  entitled  was  for  the  partition 
and  sale  of  certain  real  estate,  situate  in  Kings  county.    Judg* 
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ment  was  rendered  on  the  19th  day  of.  May,  1868,  and  James 
F.  Pierce  was  thereby  appointed  referee,  to  make  the  sale  and 
report  the  same  to  the  courts  and,  if  bis  report  sboald  be  con- 
firmed, execute  deeds  to  the  purchasers,  on  their  complying 
with  the  terms  of  sale.  The  sale  was  made  July  8,  1868,  and 
produced  the  sum  of  $214,610.  It  was  paid,  part  in  money 
and  part  in  bonds  and  mortgages.  A  report  made  by  the  ref- 
eree, in  pursuance  of  the  judgment,  was  confirmed  on  the  7th 
of  September,  1868,  and  at  the  same  time  the  referee  was 
directed  to  execrtite  conveyances  to  the  several  purchasers,  and, 
after  paying  costs  and  allowances  to  the  various  attorneys, 
divide  the  residue  of  the  proceeds  among  certain  parties  en- 
titled thereto,  and  provide  for  the  dower  interest  and  life 
estate  of  Susan  Posten,  by  paying  a  requisite  amount  to  the 
treasurer  of  the  county  of  Kings.  The  sum  necessary  for  this 
purpose  was  estimated  at  $30,621.61.  The  interest  accniing 
thereon  was  for  Susan  Posten  during  her  life,  and  at  her  death 
the  principal  was  to  be  paid  over  to  Julia  A.  Howard. 

The  complaint  made  against  the  referee  is  that  he  did  not 
pay  to  the  treasurer  $13,780.11,  part  of  the  sum  of  $30,621.61, 
above  referred  to,  and  in  November,  1878,  a  motion  was  mado 
in  behalf  of  Susan  Posten  and  the  said  Julia  for  an  order 
directing  the  referee  to  make  this  payment,  and  thereafter  tu 
file  his  report,  with  vouchers  and  receipts,  for  all  moneys  paid 
by  him  out  of  the  proceeds  of  sale  in  the  action.  The  referee 
made  a  report  dated  December  14,  1878,  showing  compliance 
with  the  judgment  of  partition  and  the  subsequent  order  made 
thereon,  and  also  the  payment  to  the  county  treasurer  by  the 
transfer  of  certain  bonds  and  mortgages  amounting  to 
$16,841.50  and  $13,780.11,  in  a  bond  and  mortgage  of 
Philip  S.  Crooke  and  wife.  These  were  for  the  dower  interest 
and  life  estate  aforesaid,  and  the  controversy  relates  only  to 
the  last  item.  The  real  question  litigated  was  whether  tho 
Crooke  bond  and  niortgage  should  be  allowed  to  the  referee, 
or  whether  he  should  be  required  to  pay  to  the  moving  parties 
the  amount  of  money  represented  by  it.  This  report  and  affi- 
davits on  both  sides  were  brought  before  the  court  upon  tho 
hearing  of  the  motion  above  referred  to,  and  on  the  3d  of 
June,  1879,  the  matter  embraced  by  such  motion,  report  and 
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affidavits  were  sent  to  referee  Heaton,  to  take  testimony  in 
respect  to  the  facts  in  issue,  '^  so  that  the  court  may  ascertain 
the  truth  in  respect  thereto,"  and  for  that  purpose  the  referee 
was  required  to  report  the  testimony  so  taken,  with  his  opinion. 
This  was  done.  As  a  conchision  from  the  testimony,  the  ref- 
eree was  of  opinion  that  the  beneficiaries,  Susan  and  Julia, 
had  the  right  to  repudiate  the  Crooke  mortgage,  and  that 
referee  Pierce  should  pay  to  the  county  treasurer  the  sum  rep- 
resented thereby,  with  interest,  and  that  the  bond  and  mort- 
gage be  assigned  and  delivered  up  to  him.  Pierce  excepted 
to  this  report  in  various  particulars ;  and  in  March,  1880,  the 
whole  proceedings,  including  the  testimony  taken  before  the 
referee,  his  report,  the  exceptions  tliereto,  and  the  original 
affidavits,  were  brought  before  the  court,  at  Special  Term,  by 
a  motion  in  behalf  of  Susan  and  Julia,  for  confirmation  of  the 
report  of  referee  Heaton,  and  for  an  order  directing  Mr.  Pierce 
to  pay  over  the  sum  of  $13,780.11,  with  interest  as  stated  in 
Mr.  Heaton's  report.  The  Special  Term  denied  the  motion, 
refused  to  confinn  the  report  of  referee  Heaton,  and  directed 
that  the  report  of  referee  Pierce  stand  as  filed.  Susan  and 
Julia  appealed  to  the  General  Term,  where  the  action  of  the 
Special  Term  was  approved  and  its  order  affirmed.  From  the 
order  there  made  this  appeal  was  brought.  It  appears  from  the  • 
petition  on  which  the  motion  was  founded,  that  Susan  and 
Julia  appeared  in  the  partition  suit,  by  Mr.  Cl^ement  as  their 
attorney,  but  Mr.  Philip  S.  Crooke  was,  as  was  stated  in 
their  behalf^  "  their  actual  attorney  and  counsel,"  and  both 
of  these  gentlemen  attended  to  closing  tlie  sale  and  collect- 
ing the  moneys  and  mortgages  for  the  referee.  On  the  25th 
of  November,  1873,  there  were  in  Mr.  Crooke's  hands,  pro- 
ducts of  the  sale,  money,  $13,780.11  and  bonds  and  mort- 
gages, amounting  to  $16,841.50.  He  deposited  those  with  the 
county  treasurer,  and  at  the  same  time  delivered  to  the  treas- 
urer his  own  (Mr.  Crooke's)  bond  and  mortgage  for  $13,780.11, 
for  the  purpose  mentioned  in  the  receipt  then  given  to 
him  by  the  county  treasurer,  in  these  words :  (Title  of  the 
cause.)  "  Brooklyn,  November  28th,  1873.  Received  pursu- 
ant to  decree  herein,  dated  May  19,  1868,  from  James  F. 
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Pierce,  Esq.,  as  the  life  estate  of  said  Sasan  Posten,  and  her 
dower  right,  to  be  invested  for  the  benefit  of  Susan  Posten  ; 
the  interests  or  dividends  therein,  or  to  accrue  thereon,  to  be 
paid  over  to  her  during  her  natural  life,  the  following  bonds 
and  mortgages,  amounting  to  $30,621.61;"  then  follows 
an  enumeration  of  various  small  mortgages,  amounting  to 
$16,841.50,  and  after  that  this  statement :  "  $13,780.11,  bal- 
ance invested  in  bond  and  mortgage  of  Philip  S.  Crooke  and 
wife."  Signed  Thos.  A.  Gardiner,  county  treasurer.  There 
was  no  evidence  to  show,  and  no  allegation,  that  these  instni- 
ments  were  not  at  that  time  good  security  for  the  amount 
named.  Prior  to  1873,  Julia  had  intermarried  with  Abraham 
V.  Schenck,  and  on  the  24:th  of  November,  an  agreement  was 
entered  into  between  Mrs.  Susan  Posten  of  the  first,  Mrs.  Julia 
A.  Schenck  (formerly  Julia  A.  Howard),  of  the  second,  and 
Abraham  V.  Schenck  of  the  third  part,  by  which  after  refer- 
ring to  the  partition  suit,  and  the  fund  above  referred  to  as  in 
the  hands  of  the  county  treasurer,  the  parties  agree  that  tlie 
judgment  in  partition  shall  be  modified,  and  Susan  and  Julia 
"transfer  to  Abraham  the  said  fund  of  $30,621.61,  in  trust,  to 
invest,  collect  and  reinvest,  and  pay  over  the  interest  to  Susan 
during  her  life,  and  after  her  death  to  Julia,  her  heirs,  repre- 
sentatives, or  assigns."  And  Abraham  accepted  the  same. 
Subsequently  a  petition  was  presented  to  the  Supreme  Court 
by  Mr.  Schenck,  in  which  he  recited  substantially  the  facts 
stated  in  the  agreement  and  asked  for  "  an  order  directing  the 
county  treasurer  of  Kings  county  to  assign  "  to  him,  "  trustee 
as  aforesaid,  the  said  bonds  and  mortgages."  A  reference  was 
ordered  to  take  proof  of  the  facts  stated  in  the  petition,  and 
the  referee  reported,  finding  the  facts  in  respect  to  the  parti- 
tion suit,  and  the  interest  of  Susan  and  Julia  therein,  as  above- 
stated  ;  the  intermarriage  of  Julia  with  Abraham  V.  Schenck ; 
that  the  fund  "  now  amounts  to  $30,691.61,  and  is  now  in- 
vested in  securities  in  the  hands  of  the  county  treasurer,"  and 
the  agreement  above  stated.  Accompanying  this  report  was, 
among  other  things,  a  copy  of  the  judgment  in  partition  ; 
the  certificate  of  the  deputy  county  treasurer,  describing  tho 
fund  in  his  hands,  substantially  as  in  the  receipt  of  the  treas- 
urer, giving  in  detail  the  names  of  the  mortgagors,  the  amount 
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of  each  mortgage,  and  among  others,  Philip  S.  Crooke, 
$13,780.11.  Upon  this  report  the  prayer  of  the  petitioner 
was  granted,  and  the  county  treasurer  was  ordered  to  assign 
the  bonds  and  mortgages,  describing  them,  to  the  trustee  ;  on 
the  5th  of  December,  1873,  they  were  delivered  to  him,  and 
he  gave  a  receipt  therefor,  describing  each  one.  In  June, 
1875,  the  trustee  had  the  title  to  the  lands  described  in  the 
Crooke  mortgage  examined  by  his  counsel,  Mr.  Baker,  and  in 
September,  1876,  he  extended  the  time  of  its  payment  for  two 
years.  On  the  18th  of  March,  1 878,  Mr.  Schenck  resigned  his 
position  as  trustee,  and  transferred  the  trust  estate  to  Julia  A. 
Schenck,  his  wife  (formerly  Julia  A.  Howard),  and  she  was  ap- 
pointed trustee  in  his  stead.  Since  the  assignment  by  the 
county  treasurer  December  5,  1873,  Mr.  Schenck,  and  after- 
ward Mrs.  Schenck  have  collected  interest  on  the  bond,  aa  the 
referee  finds,  **  up  to  and  since  these  proceedings  were  com- 
menced," November  18,  1878.  Held^  that  the  motion  was 
properly  denied. 

The  court  say :  "  There  seems  to  hav6  been  no  default 
in  payment,  no  inadequacy  of  security,  and  no  reason  for 
this  attempt  to  charge  the  referee,  except  his  omission  to 
obey  the  letter  of  the  judgment.  If  he  had  paid  tlie  money 
to  the  county  treasurer,  it  would  have  been  his  duty  to 
invest  it  upon  bond  and  mortgage.  It  is  claimed  by  the  re- 
spondent that  by  the  arrangement  between  Mr.  Crooke  and  the 
county  treasurer,  the  bond  and  mortgage  was  regarded  by  the 
latter  as  such  an  investment,  but  whether  it  was  or  not, 
there  is  nothing  in  the  case  to  impute  bad  faith  to  the  referee 
in  this  transaction.  He  might  have  deposited  with  the  treas- 
urer mortgages  taken  for  sixty  or  seventy-five  per  cent  of  the  pur- 
chase-price of  lands  sold,  and  whether  he  paid  the  money,  or 
transferred  mortgages,  it  does  not  appear  that  the  condition  of 
the  appellants  would  have  been  better,  nor  does  it  appear  that 
they  have  been  prejudiced  by  the  course  taken  by  the  referee. 
The  purpose  of  the  decree  was  to  set  apart  a  fund,  not  merely 
as  a  deposit,  but  to  be  invested,  so  that  an  income  should  accrue 
during  Mrs.  Posten's  life,  and  so  that  at  her  death  the  princi- 
pal should  be  secure  for  Julia.  This  was  accomplished,  and  the 
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complaint  and  gronnd  of  this  application  is  that  it  was  not 
done  in  the  precise  mode  indicated  by  the  original  judgment. 
That  mode,  however,  was  for  the  benefit  of  the  parties  to  this 
proceeding.  The  cliange  made  seems  to  have  had  their  appro- 
bation, and  the  sanction  of  the  court.  It  cannot  now  be  re- 
jected, and  a  strict  compliance  with  the  decree  insisted  upon. 
The  appellants  have  had  at  all  times  legal  and  independent 
advice ;  they  have  had  every  opportunity  of  knowing  all  the 
facts  connected  with  the  transaction  involved  in  this  inquiry  ; 
they  have  by  their  trustee  required  the  interposition  of  the 
court  to  modify  the  original  judgment,  for  their  benefit,  en- 
joyed for  many  years,  and  are  still  receiving,  for  aught  that 
appears,  the  interest  upon  the  security,  and  for  their  own  in- 
terest, or  the  accommodation  of  Mr.  Crooke,  postponed  pay- 
ment of  the  principal  sum.  No  good  cause  is  shown  why  they 
should,  against  the  will  of  the  referee,  repudiate  the  invest- 
ment, and  impose  it  upon  him.'^ 

Morris  <&  JPearsall  for  appellants. 

Edgar  M.  CvUen  for  respondents. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


Daniel  W.  Foed,  Respondent,  «?.  The  Provtobnt  Savtngb 
Life  Assubanoe  Society  of  New  York,  Appellant. 

(Argued  December  17,  1880  ;  decided  January  18, 1881.) 

aS  O,  Clarice  for  appellant. 

Esek  Cowen  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Charles  0.  Lookwood,  Appellant,  v.  Elizabeth  S. 

Underwood,  Respondent. 

(Argaed  December  17, 1880;  decided  January  18, 1881.) 

Damd  Miller  for  appellant 

Agree  to  reverse  order  and  affirm  judgment  en  report  of 
referee,  without  opinion. 
All  concur. 
Order  reversed  and  judgment  affirmed. 


Alexander  Henry,  Bespondent,  v.  John  Brady,  Appellant. 

(Argued  December  21, 1880 ;  decided  January  18, 1881.) 

Decided  on  the  facts. 

Jamea  L.^Bishop  for  appellant. 

N.  A.  McBride  for  respondent. 

FiNOH,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henry  J.  Johnson  et  al..  Appellants,  v.  Grove  &  Bailky, 

Bespondents. 

(Argued  December  22. 1880  ;  decided  January  18, 1881.) 

Decided  on  the  facts. 

■ 

J.  Hampden  Dougherty  for  appellants. 

J,  Thomas  Sprigga  for  respondents. 

Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Mart  Bybne,  an  Infant,  etc.,  Appellant,  v.  The  New  Tobk 
Central  and  Hudson  Biver  Kailroad  Co.,  Bespondent. 

An  infant,  to  avoid  the  imputation  of  negligence,  Is  bonnd  only  to  ezerciBe 
that  degree  of  care  which  can  reasonably  be  expected  of  one  of  Its  age. 

(Argued  December  22, 1880;  decided  January  18, 1881.) 

This  action  was  bronglit  by  the  plaintiff  to  recover  for  in- 
juries received  at  a  railroad  crossing  on  defendant's  road, 
through  the  alleged  negligence  of  defendant.  The  accident 
occurred  in  April,  1870,  when  the  plaintiff  was  between  ten 
and  eleven  years  old.  She  was  approaching  the  railroad  from 
the  east,  and  was  struck  by  the  rear  end  of  a  train  backing 
northerly,  while  attempting  to  cross  the  railroad  track  upon  a 
street-crossing  in  the  city  of  Troy. 

There  was  evidence  tending  to  show  that  the  train  was  back- 
ing at  the  rate  of  eight  miles  per  hour,  without  giving  any 
warning  to  persons  who  might  lawfully  be  upon  the  railroad 
track.  • 

It  is  not  claimed  that  there  was  any  negligence  on  the  part 
of  the  parents  of  the  plaintiff  in  permitting  her  to  go  upon 
the  street  unattended.  Her  mother  sent  her  upon  an  errand 
which  required  her  to  cross  the  railroad,  and  warned  her  of 
the  danger  at  the  crossing,  telling  her  to  look  both  ways  before 
crossing.  She  testified  that  she  looked  both  ways  as  she  ap- 
proached the  railroad  and  did  not  see  the  train  until  it  was  too 
late  for  her  to  escape.  It  was  claimed  on  the  part  of  defend- 
ant that  it  was  not  possible  that  she  took  the  precaution  to 
look  both  ways,  because,  if  she  had,  she  would  have  seen  the 
approaching  train  in  time  to  escape  danger,  and  this  claim  was 
based  upon  measurements.  The  accident  took  place  at  a  point 
about  one  hundred  and  seventy  feet  northerly  of  Madison 
street  and  about  six  hundred  and  seventy  feet  northerly  of 
Monroe  street.  Wlien  the  plaintiff  was  thirteen  feet  from  the 
easterly  track  she  could  see  southerly  upon  the  track  one  hun- 
dred feet.  "When  six  feet  from  that  track  she  could  see 
southerly  about  two  hundred  and  seventy  feet  and  when  she 
caiTio  to  the  rail  of  that  track  she  could  see  southerly  several 
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hundred  feet  —  nearly  to  Monroe  street;  and  hence  it  was 
argued  that  if  she  had  looked  southerly  she  must  have  seen  the 
tram  in  time  to  escape.  Plaintiff  was  nonsuited.  The  court 
here  say;  "This  argument  is  not  entirely  conclusive.  At  the 
rate  of  eight  miles  per  hour  this  train,  at  the  time  of  the  acci- 
dent, approached  the  plaintiff  at  the  rate  of  seven  hundred 
feet  per  minute,  and  passed  one  hundred  feet  in  less  than  nine 
seconds.  Therefore  it  may  well  be  that  if  the  plaintiff  looked 
when  she  was  thirteen  or  more  feet  from  the  track,  leisurely 
walking,  the  train  was  not  in  sight,  and  not  seen.  It  does  not 
appear  how  far  she  could  have  seen  at  any  point  between  thir- 
teen and  six  feet  from  the  track.  At  six  feet  from  the  track 
she  could  have  seen  about  two  hundred  and  seventy  feet  South- 
erly, and  the  train  passed  over  that  distance  in  about  twenty- 
three  seconds ;  so  that  if,  at  the  distance  of  six  feet  from  the 
track,  she  had  looked  to  the  south,  the  train  might  not  have 
been  in  sight  and  she  might  not  have  seen  it.  But  if  she  had 
looked  southerly  while  passing  the  last  six  feet  of  the  easterly 
rail  she  would  undoubtedly  have  seen  the  train ;  and  probably 
the  utmost 'caution  would  have  required  this.  But  she  was 
required  to  look  both  ways.  She  did  not  know  from  which 
direction  danger  was  to  be  apprehended.  She  may  have 
looked  southerly  twice,  as  she  testified  she  did,  but  during 
the  last  six  feet  —  only  three  or  four  steps  —  she  may  have 
been  looking  in  the  other  direction,  or  north-westerly  in  the 
direction  in  which  she  was  going.  It  may  be  that  this  evi- 
dence would  show  the  want  of  that  care  which  the  law  would 
exact  of  an  adult.  Bat  does  it  show  the  want  of  that  care 
which  is  demanded  of  an  infant  of  plaintiff's  age  ?  She  cannot 
be  supposed  to  have  had  that  knowledge  of  the  speed  of  trains 
and  the  importance  of  looking  again,  just  before  taking  the 
step  upon  the  track,  which  an  adult  would  have.  The  law  is 
not  so  unreasonable  as  to  exact  from  an  in&nt  the  same  degree 
of  care  and  prudence  in  the  presence  of  danger  as  it  exacts 
from  adults.  An  infant,  to  avoid  the  imputation  of  negligence, 
is  bound  only  to  exercise  that  degree  of  care  which  can  reason- 
ably be  expected  of  one  of  its  age.  (JSheridcm  v.  Brooklyn  <& 
N.  R.  E.,  36  K  T.  42 ;  aMa^a  v.  H.  R.  R.  R.  Co.,  38 
id.  445;  Movyrey   v.    Central   City  Raihoay^  51  id.   666  j 
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Biynolds  r.  JST.  T.  C.  dk  E.  R.  R.  R.  Co.,  58  id.  252;  Thurlet 
V.  Ha/rlein,  B.,  M.  <&  F.  R,  R.  Co.,  60  id.  336 ;  McGa/rry  v. 
Zoamisy  63  id.  107 ;  Fallon  v.  Central  Park,  N.  &  E.  R.  R.  R. 
Co.,  64  id.  13 ;  McO(yc&m  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co,,  67  id. 
417 ;  HaycToft  v.  Lake  Shore  (6  M.  S.  R.  R,  Co,,  2  Hun, 
491;  S.  C,  64  K  T.  636;  Casey  v.  N.  T.  C.  <&  H.  R.  R. 
R.  Co.,  78  id.  518.) 

"  We  cannot  within  these  authorities,  upon  the  undisputed 
facts,  say,  as  matter  of  law,  that  the  plaintiff  —  regard  being 
had  to  her  tender  years  —  failed  in  that  degree  of  care  which 
the  law  required  of  her.  Whether  she  did  or  not  was,  upon 
all  the  circumstances  of  this  case,  a  question  for  the  jury." 

R.  A.  Parmenter  ior  appellant. 

Eaek  Cowen  for  respondent. 

Eabl,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Folgkb,  Ch.  J.,  and  Kapallo,  J.,  who 
dissent. 

Judgment  reversed. 


Addison  C.  Jackson,  Administrator,  etc.  Appellant,  tx 
William  B.  Tuell,  Bespondent. 

(Argaed  January  18,  1881  ;  decided  January  25, 1881.) 

This  was  a  motion  to  dismiss  appeal  because  of  &ilure  to 
file  proper  undertakings. 

A.  B.  Crane  for  motion. 
O.  S.  P.  StOlman  opposed. 

Per  cwria/m  mem.  for  granting  motion,  unless  appellant, 
within  twenty  days  from  service  of  copy  order,  perfects  his 
appeal  by  the  filing  and  service  of  a  due  and  proper  undertake 
ing,  pays  $10  costs,  in  which  event  motion  denied. 

All  concur. 

Ordered  accordingly. 
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John  T.  Bon,  Bespondent,  v.  Edward  K.  Sanford  et  al.. 

Appellants. 

(Sabmitted  Janaary  18, 1881 ;  decided  January  25, 1881.) 

Bugevy  Jemiey,  Brooks  (6  French  for  appellants. 

Hisoochy  CUfford  (&  DoKeney  for  respondent 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


Josephine  Sahleb,  Bespondent,  'o.  Frank  E.  WilliamSi 

Appellant. 

(Aigned  January  18, 1881 ;  decided  January  25, 1881.) 

H.  L.  Comstock  for  appellant. 

TT.  H,  Adwms  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


Oharles  Pardee,  Bespondent,  'o.  David  Tilton  et  al.. 

Appellants. 

(Aigned  January  18,  1881 ;  decided  January  25,  1881.) 

Plaintiff  obtained  judgment  in  this  action,  the  venue  in 
which  was  laid,  and  judgment-roll  filed,  in  Onondaga  county. 
The  defendants  resided  in  the  city  of  New  York.  In  supple- 
mentary proceedings  an  order  was  granted  by  a  justice  of  the 
fifth  judicial  district,  appointing  a  referee,  residing  in  the  city 
of  New  York,  to  take  the  examination  of  the  defendants,  and 
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directing  all  farther  proceedings  to  be  had  before  Judge  Don- 
or ue  in  the  first  judicial  district.  The  defendants  failed  to 
appear  before  the  referee  as  required  by  the  order.  An  order 
was  thereupon  granted  by  Judge  Donohtte,  requiring  defend- 
ants to  show  cause  why  they  should  not  be  punished  as  for  con- 
tempt. On  the  return  day  defendants  appeared  by  counsel. 
The  judge  made  an  order  substituting  another  referee  in  place 
of  the  one  named  in  the  original  order,  and  directing  the  de- 
fendants to  appear  and  answer  before  said  referee  at  a  time 
stated,  and  directing  the  contempt  proceedings  to  stand  over 
until  after  such  examination.  To  review  this  order  tlus  appeal 
was  brought. 

The  court  say :  "  Judge  Donohue  had  power  to  make  the 
order  appealed  from.  Whether  he  should  exercise  this  power 
rested  in  his  discretion,  and  the  order  is  not,  therefore,  review- 
able here." 

Samitd  J.  Crooks  for  appellants. 

Edwaa*d  T,  BartUtt  for  respondent. 

Per  curiam  opinion  for  dismissal  of  appeal* 
All  concur. 
Appeal  dismissed. 


Caroline  J.  Lieoeois,  Bespondent,  v.  5oss  MoCbaokan, 

Appellant. 

(Argued  Janoary  18,  1881 ;  decided  January  25, 1881.) 

Bepobted  below  (22  Hun,  69). 

Natkcmid  (7.  Moak  for  appellant. 

Pranois  FeUowa  for  respondent. 

Agree  to  dismiss  appeal  without  opinion* 
All  concur. 
Appeal  dismissed. 


CAUSES  NOT  EEPOETED  IN  FULL.  625 

Obcab  Tatlob,  Appellant,  v.  Ths  Mayor,  Aldebmen  Ain> 
Commonalty  of  the  CrrY  of  New  York,  Eespondent.    , 

(Argued  December  21, 1880 ;  decided  January  25, 1881.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  on  a  contract  for  work  in  constructing  certain 
sowers.  The  answer  set  up  a  counter-claim  for  damages  for 
breach  of  contract.  The  contract  contained  a  clause  authoriz- 
ing defendant,  in  case  of  failure  on  the  part  of  plaintiff  to  com- 
plete the  work,  to  go  on  and  complete  it  and  charge  the  ex- 
pense of  completion  to  plaintiff.  Plaintiff  having  failed  to 
complete  the  contract,  defendant  under  this  clause  contracted 
for  its  completion  with  one  Hackett ;  the  latter  also  &iled  to 
perform  his  contract,  and  the  work  was  again  let  to  one  Mc^ 
Ginn.  Upon  the  trial  defendant's  counsel  asked  one  Myers,  a 
city  employee,  if  he  could  tell  the  amount  incurred  in  the  final 
completion  of  the  work  in  excess  of  the  plaintiff's  contract. 
This  was  objected  to  on  the  ground  that  the  cost  of  the  work  . 
should  be  measured  by  what  Mr.  Hackett  agreed  to  do  it  for. 
The  objection  was  sustained.  The  defendant  then  without 
objection  proved  by  the  witness  that  under  the  Hackett  contract 
the  work  would  cost  in  excess  of  the  prices  under  plaintiff 's 
contract  more  than  the  balance  unpaid  for  the  work  done  by 
him.  The  referee  found  that  defendant  had  failed  to  prove 
the  counter-claim  and  gave  judgment  for  the  balance  claimed. 
Mdd,  that  while  defendant  might  have  claimed  that  plaintiff 
upon  refusing  to  do  the  work  he  was  by  his  contract  bound  to  do, 
forfeited  his  contract,  yet  as  it  did  not  take  that  position,  but 
rested  upon  the  clause  in  the  contract  above  mentioned^  it 
could  not  now  insist  that  the  contract  was  forfeited.  {Murphy 
V.  Buchmcm^  66  N.  T.  297.)  But  that  this  did  not  preclude 
defendant  from  a  counter-claim  to  the  extent  of  the  cost  of 
completing  the  work  according  to  plaintiff's  contract,  and 
that  defendant  having  accepted  the  test  insisted  upon  by 
plaintiff  as  the  true  measure  of  damages,  and  having  confined 
itself  to  that  measure  and  given  testimony  upon  it  without  ob- 
jection, competent  and  sufficient  to  establish  the  counter-claim, 
the  finding  of  the  referee  was  error. 
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It  was  claimed  upon  the  argument  of  the  appeal  that  the 
form  of  the  proposals  under  which  Hackett  took  his  contract 
would  enhance  the  price  of  doing  the  work.  It  did  not  ap- 
pear that  this  position  was  taken  on  the  trial.  Hdd^  that  as 
the  defendant  gave  proof  from  which  the  court  could  have 
found  with  exactness  the  cost  of  finishing  the  work  and  how 
much  it  was  under  the  Hackett  contract  in  excess  of  plaintiff's, 
if  there  was  any  thing  in  those  proofs  which  was  inexact  in  fact 
itwasforplaintifiE  to  have  furnished  the  correction. 

Rigga  v.  PurseU  (74  N.  Y.  374),  distinguished  in  that  in 
that  case  it  was  an  express  condition  of  the  sale,  that  if  a 
resale  was  had  it  should  be  on  the  same  terms,  and  the  terms 
of  the  resale  there  were  so  variant  as  to  make  the  subject-matter 
a  different  thing,  and  gave  no  just  measure  of  liability,  while 
here  the  plaintiff's  contract  did  not  so  limit  defendant,  and  the 
two  contracts  with  the  proofs  did  furnish  data  for  an  exact 
result  Iq  figures  of  the  cost  of  completion  to  be  charged  to 
plaintiff.  Which  data,  if  incorrect,  plaintiff  had  the  means  to 
correct 

Thomas  O.  HiUhause  for  appellant. 

D,  J.  Dean  for  respondents. 

Per  curiam  opinion  for  affirmance  of  order  and  for  judg- 
ment absolute  against  plaintiff. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Chasles  Stuabt  Hale,  Executor,  etc.,  Appellant,  v.  William 

Moffat,  Bespondent. 

(Argued  January  17,  1881 ;  decided  January  26,  1881.) 

i\r.  Morey  for  appellant. 

Joel  Z.  WoLher  for  respondent. 

Agree  to  affirm  without  opinion* 
All  concur. 
Judgment  affirmed. 
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ABATEMENT  AND  REVIVAL. 

1.  The  revival  of  an  action  doeB  not 
necesBarilj  carry  with  it  the  whole 
of  the  prior  right  of  action.  Orfi- 
gin  V.  B'idyn  (J,T,KH,  Co.     5»6 

2.  Where  a  right  of  action  for  dam- 
ages which  can  Borvive  involves, 
mingled  with,  bat  separable  from, 
such  damages,  other  damages  of  a 
character  that  die  with  the  partj, 
the  revival  of  the  action  does  not 
draw  the  latter  with  it  and  permit 
a  recovery  therefor.  Id. 

8.  Upon  the  death  of  the  plainti£f, 
in  an  action  by  a  husband  for  a 
wrongful  injury  to  the  person  of 
his  wife,  the  right  to  damages  for 
loss  of  the  wife's  services  and  the 
expenses  necessarily  incurred  by 
reason  of  the  injury  survive  to  his 
personal  representatives  as  they 
are  a  pecuniary  loss  diminishing 
his  estate;  but  the  right  of  action 
for  the  loss  of  the  society  of  his 
wife,  and  the  comforts  of  that  so- 
ciety dies  with  him.  Id. 

4.  Upon  revival  of  the  action,  there- 
fore, only  the  damages  that  sc 
survive  are  recoverable.  Id, 


ABORTION. 

An  indictment  under  the  statute 
providing  for  the  punishment  of 
any  person  who  "  shall  administer 
.  to  any  pregnant  woman  *'  any  medi- 
cine, etc.,  to  cause  a  miscarriage,  is 
sufficient,  where  instead  of  using 
the  words  "  pregnant  woman "  it 
charges  the  offense  to  have  been 


committed  upon  *'a  woman  with 
child."    Eekhardt  Y,  People,     403 


ACTION. 

1.  The  fact  that  there  are  allegationB 
of  fraudulent  representations  in  a 
pleading  does  not  necessarily  fix 
the  character  of  the  action  as  one 
ex  delicto.  Sparman  v.  Keim,    245 

2.  Where  in  the  pleadings  and  upon 
the  trial  the  plaintiff  avers  a  cause 
of  action  ex  delicto,  he  cannot  in  an 
appellate  court  abandon  that  claim 
and  have  a  reversal  of  judgment, 
because  if  he  had  asked  for  a  judg- 
ment ex  contractu  it  miffht  properly 
have  been  rendered.  LoMnoood  v. 
Q^ackenbuth.  607 

An  action  is  not  maintainable 

againet  a  department  of  a  dtp  govern- 
ment ;  the  remedy  is  by  mandamui, 
not  by  action. 

See  Sfoifl  V.  Mayor,  etc  528 


ACTS  OF  CONGRESa 

1.  Proceedings  under  the  confiscation 
acts  of  Congress,  while  in  the  na- 
ture of  proceedings  in  rem,  operate 
only  to  divest  the  title  of  the  party 
alleged  to  be  the  owner  of  the 
property  seized,  and  judgment  of 
confiscation  and  forfeiture  does  not 
divest  or  affect  the  title  of  third 
persons  originating  prior  to  the 
seizure,  or  of  the  real  owner  not 
proceeded  against.  Bidey  v.  Phs- 
nix  Bk.  818 

2.  The  confiscation  acts  do  not  con- 
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template  or  authorise  the  oonfisca- 
tion  of  the  property  of  a  oorpora- 
'tlon.  Id. 


ADMISSIONS   AND    DECLARA- 
TIONS. 

The  declarations  of  a  testator  can- 
not be  resorted  to  to  contradict  or 
explain  the  intentions  expressed  in 
his  will.   WiiliafM  V.  Ih-eeman,  661 

When  admiMiont  of  treasurer 

of  a  eorporaUon  not  competent  in  ao- 
Hon  against  a  trustee  to  recover  a  debt 
because  of  fwAure  to  file  annual  re- 
port. 

Bee  Alexander  ▼.  OauldweU.      480 


AlifENDMENT. 

In  an  action  npon  a  contract  the 
General  Term  has  power,  on  ap- 
peal from  a  judgment  for  plaintiff, 
to  amend  the  complaint  so  as  to 
make  it  conform  to  the  terms  of 
the  contract  as  proved  upon  the 
trial.  (Code  of  Civil  Procedure, 
§  728.)  Harris  ▼.  Tumbridge.     92 

APPEAL. 

1.  When  a  defect  in  the  plaintiflTs 
case  is  supplied  bj  testimony  on 
the  part  of  the  defendant,  the 
former  is  entitled  to  the  benefit 
thereof  on  appeal  in  support  of  a 
denial  of  a  motion  to  nonsuit. 
Fainton  v.  No,  Cent,  JR.  Co.         7 

2.  In  an  action  upon  a  contract  the 
General  Term  has  power,  on  ap- 
peal from  a  j  udgment  for  plaintiff, 
to  amend  the  complaint  so  as  to 
make  it  conform  to  the  terms  of 
the  contract  as  proved  upon  the 
trial.  (Code  of  Civil  Procedure, 
§  728.)    Harris  v.  Tumbridge.    92 

8.  When,  during  the  pendency  of  an 
appeal  to  this  court  from  an  order 
denying  a  motion  to  change  the 
place  of  trial  in  the  action,  the 
plaintiff  moves  the  cause  for  trial 
and  takes  1  udgment  in  the  county 
wherein  the  venue  is  laid,  this 
court  has  no  jurisdiction  to  enter- 
tain a  motion  to  set  aside  the  judg- 


ment; it  has  only  jurisdiction  of 
so  much  as  is  brought  up  by  ap- 
peal from  the  order.  Yeeder  v. 
Baker.  188 

4.  R  seems  that  the  motion  should  be 
made  in  the  Supreme  Court.      Id. 

6.  This  action  was  brought  to  recover 
freight  agreed  to  be  paid  for  trans- 
porting SM)0  barrels  of  beans  on  the 
deck  of  a  canal  boat  to  New  York. 
Defendant's  answer  admitted  the 
a^^reement  to  pay  the  freight  and 
the  transportation,  but  alleged 
that,  through  the  negligence  of  the 
plaintiff,  the  beans  were  wet  and 
damaged,  and  asked  judgment  for 
the  damages,  less  the  freight.  At 
the  close  of  the  trial  defendants' 
counsel  submitted  certain  proposi- 
tions of  fact  and  law,  **each  and 
every  "  of  which  he  requested  the 
referee  to  find  as  stated.  The  con- 
clusions of  law  were ;  1st.  That 
plaintiff  was  '*  entitled  to  recover  " 
the  amounts  claimed  for  freight; 
2d.  That  defendants  were  "en- 
titled to  recover"  a  sum  9Poci- 
fled  for  their  damages;  8d.  That 
defendants  were  "  entitled  to  judg- 
ment "  for  the  balance.  The  referee 
found  the  first  proposition,  but  re- 
fused to  find  the  other  two;  to  the 
refusal  to  find  defendants'  counsel 
excepted,  but  did  not  except  to  the 
finding.  The  General  Term,  on  ap- 
peal, hMt  that  the  finding,  in  ac- 
cordance with  the  request  and  the 
omission  to  except  thereto,  entitled 
plaintiff  to  maintain  his  judgment. 
Ileld^  error ;  that  the  three  proposi- 
tions so  submitted  should  have 
been  taken  together  and  construed 
as  one  sentence,  and  so  taken,  the 
request  was  that  defendants  have 
judgment  upon  the  adjustment  of 
the  two  claims,  for  the  difference 
between  them;  and  that,  therefore, 
defendants  were  entitled  to  a  re- 
view of  the  refusals  to  find  and 
the  referee's  conclusions  of  law. 
tkhwinger  v.  Baymond,  193 

6.  Notwithstanding  the  provision  of 
the  Code  of  Qvil  Procedure  (§  791) 
giving  preferences  among  civil 
causes,  a  party  claiming  a  prefer- 
ence in  this  court  must  comply 
with  the  directions  of  Rule  20; 
i,e..  he  most  state  euch  claim  in 
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hlB.noiioe  of  argoment,  and  the 
fiTonnda  of  the  preference,  etc. 
Taplor  V.  Wing.  527 

7.  Effect  cannot  be  giyen  bjr  this 
court  to  aetipalation  reqairing  or 
consenting  to  the  review  on  appeal 
of  ruUngs  made  by  a  trial  court,  to 
which  no  exceptions  appear  in  the 
Briggs  v,  Waldron,  582 


8.  The  refusal  of  a  trial  court,  to 
whom  a  case  is  submitted  for  de- 
termination, to  find,  upon  a  ques- 
tion of  law  involved,  as  requested 
hj  the  defeated  partj,  is  not  error 
requiring  a  reversal  of  the  judg- 
ment here,  although  the  request 
might  well  have  been  granted,  if 
this  court  arrives  at  the  same  final 
conclusion  as  to  the  right  of  re- 
covery.    Ladf  V.  ITdlman,         601 

9.  Where  in  the  pleadings  and  upon 
the  trial  the  plaintiff  avers  a  cause 
of  action  ex  delicto^  he  cannot  in  an 
appellate  court  abandon  that  claim 
and  have  a  reversal  of  judgment, 
because  if  he  had  asked  for  a  judg- 
ment ex  eontraeiu  it  might  prop- 
erly have  been  rendered.  Loch- 
tooodY.  QuackerUmsh.  607 

10.  For  the  purposes  of  a  motion  to 
dismiss,  an  appeal  is  to  be  re- 
garded as  pending  where  notice  of 
appeal  was  duly  served  and  under- 
taking given,  and  the  appellant 
has  not  abandoned  the  appeal. 
Stevens  v.  Ohver.  611 


11.  An  order  of  General  Term  re- 
fusing to  open  a  default  is  not  a 
pealable. 


'& 


12.  So,  alHo,  a. judgment  of  affirm- 
ance by  default  of  the  General 
Term  is  not  reviewable  here.     Id, 


Where  order  in  eupplement- 


ary  proceedings  made  in  district  tohere 
venue  was  hud  and  roll  JUed  appoints 
a  referee  mid  directs  ad  further  pro- 
ceedings to  be  before  a  justice  of  the 
district  where  defendant  resides^  such 
justice  has  power  to  change  referees 
^nd  the  exercise  of  this  power  ts  dis- 
cretionary and  not  reviewable  here. 
See  Pardee  v.  TUtorh  (Mem,).     623 


APPLICATION  OP  PAYMENTS. 

1.  JH  seems,  that  the  right  of  a  debtor 
making  a  payment  to  direct  upon 
which  one  of  several  distinct  lia- 
bilities or  demands,  held  by  his 
creditor,  it  shall  be  applied,  must 
be  ^exercised  at  the  time  of  pav- 
ment;  if  he  makes  a  payment  with- 
out directing  at  the  time  as  to  its 
appropriation,  the  money  becomes 
absolutely  the  propertv  of  the 
creditor  and  he  may  apply  it  as  he 
chooses.  Nat.  Bk.  ofN.  v.  Bigler.  51 

2.  So,  where  the  debtor  assigns  prop- 
erty as  collateral  security  generally 
without  dictating  upon  what  de- 
mand its  proceeds  shall  be  applied, 
he  cannot  bind  the  creditor  dv  any 
subsequent  direction,  but  the  latter 
may  apply  such  proceeds  to  any  of 
the  demands  held  by  him  which 
are  due  at  the  time  uie  money  is 
received.  Id. 

3.  Where  money  is  collected  by  a 
creditor  by  the  sale  of  collaterals 
placed  in  his  hands  to  secure  sev- 
eral distinct  items  of  indebted- 
ness, under  such  circumstances 
that  neither '  he  nor  the  debtor 
possesses  the  right  to  determine 
as  to  the  application,  the  power 
devolves  upon  the  court,  and  it 
will  apply  the  money  upon  equit- 
able principles.  Jones  v.  Bene- 
diet.  79 

4.  W.  H.  held  certidn  notes  and  a 
mortgage  as  security  for  an  in- 
debtedness of  W.  F. ;  the  latter 
was  dealing  with  and  was  indebted 
also  to  F.,  &  &  Co.  To  secure  any 
balance  which  might,  at  any  time, 
be  due  from  W.  F.  to  that  firm, 
W.  H^  transferred  to  them  said 
securities,  the  same  to  be  returned 
to  him  when  such  balance  was 
paid ;  afterward  W.  H.  drew  drafts 
upon  F.,  B.  &  Co.   for  the  benefit 

.  of  a  mining  corporation,  in  which 
he  had  no  interest,  but  in  which 
W.  F.  and  the  plaintiff  were  stock- 
holders, W.  F.  being  its  superin- 
tendent; these  drafts  were  ac- 
cepted by  said  firm  upon  an  agree- 
ment that  the  notes  and  mortgages 
should  be  held  as  security  there- 
for ;  and,  not  having  been  paid  at 
maturity,  were  taken  up  by  the 
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fino.  To  procaie  an  exienrion  of 
the  time  of  payment  W.  F.  exe- 
cated  hiB  notes,  payable  to  his  or- 
der, which  were  indorsed  bj  him, 
hj  plaintiff  and  by  other  stock- 
holders, and  were  delivered  to  F., 
B.  &  Co.  The  stockholders,  includ- 
ing plaintiff  and  W.  F.,  snbse- 
quentlj  executed  an  agreement  by 
which  each  obligated  himself  to 

EtLj  his  proportionate  share  of  lia- 
ilities  assumed  for  the  benefit  of 
the  corporation.  ^.,  B.  &  Go.  re- 
covered judgment  upon  the  stock- 
holders' notes,  and  subsequently 
collected,  upon  the  mortgage,  a 
sum  sufficient  nearly  to  pay  the 
balance  due  them  from  W.  F.  In 
an  action  brought  for  relief  against 
said  judgment,  plaintiff  claiming 
that  the  sum  so  collected  should 
be  applied  pro  rata  upon  the  debts 
for  which  tlie  mortgage  was  held 
as  security,  held^  that  whether  the 
application  of  the  money  devolved 
upon  the  creditor  or  the  court, 
equity  justified  its  application 
upon  the  balance  due  from  W.  F. 

id 


ASSESSMENT  AND    TAXATION. 

1.  Where  an  assessment  is  not  only 
unconstitutional  and  void,  but  has 
been  sn  judicially  declared  and  the 
invalidity  is  such  that  it  must  ap- 
pear  upon  the  proof  necessary  to 
be  made  to  sustain  proceedings 
under  it,  it  is  not  essential  to  the 
maintenance  of  an  action  to  recover 
back  moneys  collected  under  the 
assessment  that  it  should  first  be 
judicially  vacated.  Mom  v.  Town 
of  ^ew  Lots,  100 

2.  Plaintiff's  complaint  alleged  in 
substance  that  there  was  a  sum  of 
money  belonging  to  her  in  the 
official  custody  of  the  county  clerk 
of  K.  county,  the  same  being  the 
surplus  arising  upon  the  fore- 
closure of  a  mortgage  npon  certain 
lands  belonging  to  her  in  the  town 
of  N.  L. ;  that  an  assessment  for  a 
local  improvement  had  been  in 
form  laid  upon  said  lands  in  pur- 
suance of  certain  statutes  which 
were  unconstitutional  and  void 
and  the  assessment  invalid ;  that  a 
tax  was  levied  upon  the  premises 


to  pay  snch  assesfiment  and  ^w»r* 
rant  issued  to  the  collector  of  said 
town,  who,  by  virtue  thereof, 
levied  upon  and  took  said  money 
from  the  county  clerk  and  paid  it 
to  the  county  treasurer  to  the  credit 
of  the  town  ;^  that  bonds  of  the 
town  had  been  issued  to  provide 
for  payment  of  the  expenses  oi 
said  improvement,  which  were 
valid  obligations  of  the  town,  and 
the  money  so  paid  was  applied  to 
the  payment  of  said  bonds,  and 
that  said  town  had  wrongfully 
taken  and  received  said  money, 
without  the  knowledge  or  consent 
of  the  plaintiff,  and  applied  it  to 
its  own  use,  and  had  failed  and 
neglected  to  pay  over  the  same. 
//M,  that  the  complaint  set  forth 
a  good  cause  of  action  against  the 
town,  and  that  a  demurrer  thereto 
was  improperly  sustained.         Id. 

8.  The  published  notice  inviting  bids 
for  a  local  improvement  in  the  city 
of  New  York  contained  a  provision 
that  the  bidders  should  state  in 
their  proposals  the  price  per  c^iSic 
yard  for  rock  excavations,  and 
one-fourth  the  price  bid  would  be 
allowed  as  the  price  for  earth  ex- 
cavations ;  the  notice  contained  the 
estimated  quantities  of  work  to 
be  done,  l^d,  that  in  the  absence 
of  allegations  or  proof  that  the 
provision  was  fraudulently  inserted 
or  that  it  in  fact  did  any  harm,  thia 
was  not  a  violation  of  the  pro^ 
visions  of  the  charter  of  1870 
(§  104,  chap.  137,  Laws  of  1870).  re- 
quiring contracts  for  such  work  to 
be  let  to  the  lowest  bidder.  In  re 
Marsh.  431 

4.  A  bid  a  little  lower  than  the  one 
acceptf'd,  tested  by  the  estimated 
quantities,  was  rejected  because  of 
failure  to  conform  to  this  specifica* 
tion,  the  bid  for  earth  excavation 
being  slightly  in  excess  of  one- 
fourth  of  that  paid  for  rock  exca- 
vation. Jleid,  that  the  commis- 
sioner of  public  works  having 
authority  to  insert  the  specifica- 
tion could  require  a  literal  and 
exact  compliance  therewith,  and 
could  reject  as  informal  all  bids 
not  so  complying,  and  a  letting 
to  the  lowest  bidder  who  did  so 
comply  was  valid.  Id. 
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6.  It  Mjpeared  tliat  the  bid  accepted, 
testea  hj  the  actual  qnantitiea  as 
found  ia  the  proeecution  of  the 
work  and  ae  paid  for,  was  the 
lowest.  Held,  that  the  error,  if  any, 
in  not  awarding  the  contract  to  the 
apparent  lowest  bidder  was  not  a 
substantial  one  within  the  meaning 
of  the  statute  of  1874,  relating  to 
the  vacating  of  assessments  (chaps. 
812,  813,  Laws  of  1874);  and  that 
one  whose  lands  were  assessed  for 
the  improvement  was  not  ag^ 
grieved  thereby;  and,  therefore, 
was  not  entitled  to  have  the  assess- 
ment vacated.  Jd, 

6.  The  power  conferred  upon  the 
commissioners  of  Central  park  by 
the  act  of  1867  (§  1,  chap.  697, 
Laws  of  1867)  to  change  the  grade 
of  any  of  the  streets  within  a  dis- 
trict therein  specified,  in  the  city  of 
Kew  York,  was  not  subject  to,  or 
limited  by,  the  provision  of  the  act 
of  1853  (§  2.  chap.  62,  Laws  of 
1853),  prohibiting  the  common 
council  of  said  city  from  changing 
the  grade  of  streets  without  the 
written  consent  of  the  owners  of 
two-thirds,  in  lineal  feet,  of  the  ad. 
joining  lands.    J»  re  WaUer.     538 

7.  Accordingly,  ?ield,  that  an  assess- 
ment for  a  change  in  the  grade  of 
a  street,  made  by  said  commission- 
ers under  said  act  of  1867,  was  not 
invalidated  because  of  failure  to 
obtain  such  consent.  Id, 

8.  Prior  to  the  passage  of  the  New 
York  city  charter  of  1873  (chap. 
835,  Laws  of  1878;,  under  the  pro- 
visions of  the  act  of  1871  (§  1,  chap. 
226,  Laws  of  1871),  changing  the 
grade  of  a  portion  of  Ninth  avenue, 
and  directing  the  commissioner  of 
public  works  to  proceed  forthwith 
in  such  manner  as  should  be 
deemed  necessary  and  proper  to 
regulate  and  grade  said  avenue,  ac- 
cording to  the  grade  so  fixed,  cer- 
tain maps  were  filed;  one  of  the 
streets  intersecting  Ninth  avenue, 
the  grade  of  which  by  said  act  of 
1871  {%%  2^),  tbe  said  commis- 
sioner was  authorized  to  change  so 
as  to  conform  to  the  grade  of 
Eighth  avenue,  on  which  map  new 
grades  of  Ninth  avenue  appeared; 
another,  a  map  or  profile  of  the 


new  grade  of  Ninth  avenue.  No 
work,  however,  had  been  done  upon 
said  avenue,  in  changing  the  gnude, 
prior  to  the  passage  of  the  charter, 
and  no  contract  had  been  made  for 
such  work.  Held,  that  the  work 
was  not  **  in  progress "  within  the 
meaniug  of  the  exception  of  such 
works  In  the  provision  of  said 
charter  (§  91),  requiring  contracts 
for  work  not  therein  otherwise  pro- 
Tided  for,  to  be  founded  on  sealed 
proposals  and  let  to  the  lowest 
bidder;*  and,  the  work  having  been 
done  without  a  contract  let  as  pre- 
scribed, that  an  assessment  there, 
for  was  invalid.    /»  re  Weil,  543. 


9.  Also,  heldt  that  the  work  could 
not  be  oonsidernd  '*  in  progress " 
because  other  streets  referred  to 
in  the  act  of  1871  had  been  actually 
graded  or  the  work  thereon  was 
in  progress  when  the  charter  went 
into  effect.  Id, 

10.  Also,  held,  that  the  power  of  the 
commissioner  of  public  works,  un- 
der said  act  of  1871,  to  do  the  work 
unrestricted  by  the  contract  sys- 
tem was  not  preserved  by  the  pro- 
vision of  said  charter  (§  73)  vest- 
ing in  the  department  of  public 
works  created  by  the  charter  the 
powers  and  functions  previously 
possessed  by  the  department  of 
public  parks  or  the  department  of 
public  works.  Id, 


ASSIGNMENT.  ' 

1.  An  assignee  in  good  faith  and  for  a 
valuable  consideration  of  a  re- 
corded mortgage  gets  no  prefer, 
ence  over  a  prior  unrecorded  deed 
or  mortgage  by  reason  of  such 
record,  when  his  assignor  could  not 
claim  it  by  reason  of  notice  or  any 
other  equity.      Decker  v.   Baice. 

215 

2.  The  contrary  rule  declared  in 
Jaekean  v.  Van  Valkenburgh  (8 
Cow.  260),  ?ield  to  be  no  longer  in 
force.  Id, 

8.  Such  assignee  is,  however,  a  pur- 
chaser, and  his  assignment  is  a 
conveyance  under  the  Recording 
Act.    (1  R.  S.  756,  §§  37,  38.)     Id. 
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4.  If,  therefore,  the  assignment  is  re- 
corded before  the  recording  of 
each  prior  deed  or  mortgage,  he 
thereby  obtains  a  preference;  and 
an  unrecorded  conveyance  is  as  to 
him  void  under  said  act.  1<L 

5.  In  an  action  for  partition,  plaintiff 
claimed  title  under  a  sale  on  fore- 
closure of  two  mortgages,  both 
executed  April  1,  1873.  Two  other 
mortgages  were  executed  at  the 
same  time,  all  the  mortgagees 
mutually  agreeing  that,  neither 
n^ortga^e  should  have  priority 
over  eitner  of  the  others,  but  that 
all  should  be  equal  liens.  The 
mortgages  under  which  plaintiff 
claimed  were  recorded  in  Dci- 
cember,  1872;  they  were  both 
assigned,  the  assignees  taking  for 
a  valuable  consideration  and  in 
good  faith,  and  the  assignments 
were  recorded,  one  iu  January, 
1874,  the  other  in  June.  1878.  The 
other  two  mortgages  were  re- 
corded, one  iu  July,  the  other  in 
August,  1877.  Held,  that  the  as- 
signees of  plaintiff's  mortgapres 
were  subsequent  purchasers  under 
the  Recording  Act,  and  upon  re- 
cording their  assignments  acquired 
a  preference  over  the  other  mort- 
gages, and  that,  therefore,  plaintr 
iffs  acquired  a  valid  title  under 
the  foreclosure  sale.  Id. 

6.  An  assignment  of  an  account  may 
be  made  by  oral  agreement,  with- 
out writing,  or  any  written  state- 
ment of  the  claim  assigned  ;  and, 
if  founded  on  a  valid  considera- 
tion, vests  in  the  assignee  a  right 
to  proceed  in  his  own  name  for  the 
collection  of  the  debt.  Bisley  v. 
Fhenic  Bk.  318 

7.  So,  also,  an  oral  assignment  for  a 
valid  consideration  of  a  portion  of 
a  debt  is  valid.  Id. 

9.  Where,  concurrently  with  the  giv- 
ing of  a  check  for  a  portion  of  the 
amount  standins^  to  the  credit  of 
the  drawer  upon  the  books  of  de- 
fendant, there  was  an  oral  agree- 
ment between  the  drawer  and 
payee,  by  which  the  former,  for  a 
valuable  consideration,  agreed  to 
assign  so  much  of  the  indebted- 
ness of  the  bank  to  him  as  was 


repreflented  by  the  check,  aad  the 
check  was  nven  to  enable  the 
payee  to  collect  and  receive  the 
portion  of  the  debt  assigned, 
hdd^  that  the  check  was  not  the 
contract  between  the  parties,  and 
so  did  not  render  oral  evidence 
of  the  af^reement  inadmissible ; 
and  that  the  parol  assignment  was 
sufficient  to  vest  in  the  plaintiff  a 
title  to  the  portion  of  the  debt  as- 
signed. Id. 

9.  Plaintiff  presented  the  check,  and 
demanded  payment,  January  4, 
1865,  notify ing  defendant  that  so 
much  of  the  claim  of  the  drawer 
as  was  represented  by  the  check 
Iiad  been  transferred  to  him  ;  de- 
fondant's  president  promised  to 
pay  on  presentation  by  some  per- 
son known  to  the  bank.  On  the 
next  day  when  the  check  was 
again  presented,  defendant  refused 
to  pay,  OQ  tlie  ground  that  on  the 
morning  of  that  day  the  debt  had 
been  seized  by  the  United  States, 
in  pursuance  of  proceedings  in- 
stituted on  that  day,  under  the 
confiscation  acts  of  Congress. 
These  proceedings  were  set  up 
as  a  defense,  and  on  the  trial  de- 
fendant, to  sustain  the  defense, 
offered  in  evidence  the  record  of 
a  District  Court  of  the  United 
States,'  showing  that  the  deposit 
to  the  credit  of  4he  drawer  was  at- 
tached in  proceedings  against  the 
estate,  property,  etc,  of  the  bank 
of  G.  (the  drawer),  on  deposit 
with  the  defendant  on  January  5, 
1805,  and  that  defendant  paid  over 
to  the  marshal,  in  pursuance  of  a 
decree  of  said  court  in  such  pro- 
ceedings, the  whole  amount  of  the 
credit.  The  assignment  to  plaintiff 
was  made  in  May,  1861,  before  the 
passage  of  the  confiscation  acts. 
Ilddt  that  the  record  constituted 
no  defedse,  and  was  properly  ex- 
cluded ;  that  if  notice  to  de- 
fendant was  necessary  to  com- 
plete plaintiff's  title,  sufficient  no- 
tice was  given  the  day  prior  to  the 
seizure  ;  that  the  plaintiff  was  not 
concluded  by  the  adjudication  of 
the  District  Court  to  the  effect  that 
the  property  seized  belonged  to  the 
bank  of  G. ;  also  that  the  District 
Court  .acquired  no  jurisdiction 
under  said  acts  to  proceed  for  the 
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forfeitare  o2  a  debt  owing  to  a 
.  oorporation.  Id. 

10.  Defendant,  8.  E.  H.,  aaBigned  to 
plaintiff  a  certificate  of  stock  in  a 
manufacturing  corporation  **  as  se-' 
curity  for  tne  payment  of  any 
demands"  plaintiff  ''may  from 
time  to  time  have  or  hold  against " 
R  W.  H.  S.  B.  U.  was  the  wife 
of  E  W.  H.,  who,  at  the  time  the 
assignment  was  executed,  was 
largely  indebted  to  the  plaintiff 
and  was  on  the  verge  of  actual 
insolvency.  In  an  action  to  fore- 
close plaintiff's  lien  upon  the 
stock  pledged,  held,  that  the  as- 
signment, oy  its  terms,  included 
and  secured  all  demands  had  and 
held  by  plaintiff  against  E.,  after  its 
execution,  as  well  as  those  exist- 
ing at  that  time;  and  that  the 
circumstances  disclosed  this  to 
have  been  the  intent  of  the  par- 
ties ;  also  that  the  assignment  was 
a  continuing  security;  and  that 
an  extension  of  time,  by  renewals 
in  the  ordinary  course  ot business, 
nanted  by  plaintiff  to  E.  W.  H. 
for  payment  of  any  of  the  debts, 
did  not  discharge  the  lien  upon  the 
stock.  M&r.  Ifat.  Bank  Y,  HaU,  83S 


ATTACHMENT. 

1.  Judgment  debis  and  monevs  col- 
lected  on  execution  by  and  in  the 
hands  of  a  sheriff  are  liable  to  at. 
tachment  under  process  issued  in 
an  action  against  the  judgment 
creditor.    TFe^d  v.  Conner,        231 

2.  The  right  so  to  attach  is  not  af- 
fected by  the  fact  that  the  judg- 
ment debtor  is  also  the  attaching 
creditor.  Id, 

8.  Where  property  of  an  attachment 
debtor  is  already  in  the  hands  of 
the  sheriff  to  whom  the  attach, 
ment  is  issued,  no  formal  levy  or 
notice  is  necessary  to  subject  it  to 
the  lien  of  the  attachment.         Id, 

4«  Where,  io  an  action  against  a 
sheriff  for  a  failure  to  return  a  cer- 
tain execution,  defendant  proved, 
in  mitigation  of  damages,  that 
prior  to  the  return  day  the  judg- 
ments were  levied  upon  by  virtue 
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of  attachments  isBaed  to  him 
against  the  judgment  creditor, 
held,  that  the  fact  that  the  sheriff 
failed  to  make  a  valid  levy  by 
\lrtue  of  the  execution  did  not  de. 
stroy  or  weaken  the  effect  of  the 
proof  in  mitigation;  that  it  was 
immaterial  whether  the  failure  to 
return  was  because  of  a  neglect  to 
levy,  or  arose  after  levy  and  col- 
lection; in  either  event,  while  the 
attachments  remained  in  force 
plaintiff  was  only  entitled  to  nom- 
mal  damages.  Id, 

5.  Plaintiff  offered  to  prove  that 
there  was  a  conspiracy  between 
the  attachment  creditors,  the 
judgment  debtors  and  the  sheriff, 
to  issue  the  attachment   "for  the 

f>urpoBe  of  preventing  the  col- 
ection  of  plaintiff's  judgment." 
Held,  that  the  offer  was  properly 
excluded;  that  the  fact  that  there 
was  a  conspiracy  to  do  what  the 
law  authorizes  did  not  affect  the 
legality  of  the  act.  Id, 

6.  It  was  claimed  that  as  two  of  the 
judgments  were  for  costs  they 
were  not  affected  by  the  attach- 
ments, because  of  the  precedence 
pf  the  attorney's  lien.  Held,  that 
until  the  lien  was  asserted  by  the 
attorney,  who  alone  was  entitled 
to  and  could  claim  it,  the  judg. 
ments  were  the  property  of  the 
plaintiff;  and  tliat  they  were  to  be 
so  considered  here,  as  there  was 
no  offer  to  prove  that  the  attorney 
had  given  notice  of  his  claim  or 
had  attempted  to  enforce  it.       Id, 

7.  It  was  claimed  that  plaintiff  was 
entitled  to  a  judgment  for  the  sur- 
plus of  her  judgments  over  the 
amounts  claimed  in  the  attach* 
ments.  Held,  untenable;  that  as 
the  sheriff  was  required  to  keep 
BO  much  of  the  property  as  would 
satisfy  the  attachment  demands, 
with  costs  and  expenses  (Code  of 
Procedure,  §  283;  Code  of  Civil 
Procedure,  §  641),  he  had  a  right 
to  exercise  a  reasonable  discretion 
as  to  the  amount  so  to  be  retained. 

Id. 

8.  The  rule  prohibiting  the  splitting 
up  a  single  demand  and  bringing 
separate  actions  at  law,  has  no  ap- 
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plication  to  proceedings  to  vacate 
an  attachment  Bteubtn  Oo,  Bank 
▼.  Alberger.  274 

8.  So,  also,  the  doctrine  that  a  mo- 
tion once  denied  cannot  be  re- 
newed aa  a  matter  of  right  and 
without  leave  of  the  court,  except 
upon  facte  arising  subsequent  to 
tlie  decision,  does. not  apply  to  a 
case  where  the  party  proceeds  in 
the  second  motion  upon  a  distinct 
property  interest  and  right  from 
that  involved  in  the  first  motion. 

Id, 

10.  The  fact,  therefore,  that  a  party 
has  made  a  prior  motion  to  vacate 
an  attachment  upon  the  ground 
that  it  is  an  obstruction  to  the  en- 
forcement of  a  judgment  and  exe- 
cution, and  was  defeated  thereon, 
does  not  preclude  a  second  motion 
to  vacate  the  attachment  as  far  as 
it  affects  real  estate,  on  the  ground 
tliat  it  is  a  cloud  upon  an  alleged 
title  thereto  of  the  moving  party; 
and  this  although  the  party  mifht 
have  proceeded  on  the  first  motion 
upon  this  ground  also.  Id. 


ATTORNEYS.   * 

1.  In  proceedings  to  disbar  an  attor- 
ney  he  can  only  be  convicted  on 
evidence  good  at  common  law,  de« 
livered  if  he  chooses  in  his  pres- 
ence, by  witnesses  subject  to  cross- 
examination.    In  re  an  Atty.    164 

2.  Accordingly,  KM,  that  the  grant- 
ing  of  an  order  in  such  proceed- 
ings, against  the  objection  of  the 
attorney,'  directing  that  a  commis- 
sion issue,  was  error :  and  that  the 
order  was  not  validated  by  the  in- 
sertion in  it  of  a  provision  reserv- 
ing **  until  the  final  hearing  of 
the  matter  "  the  question  as  to  the 
*'  right  to  iHBue  the  commission, 
and  the  legality  of  the  evidence 
taken  thereunder."  Id, 

An  attorney* s  lien  on  judgment 

for  costs  can  only  he  asserted  by  him; 
untU  so  asserted  judgment  belongs  to 
plaintiff  and  may  be  attac?ied. 

See  Welde  v.  Conner,  281 


WT^en  b<md  and  mortgage  of 

an  attorney  of  one  of  the  pcvrttee  in  a 
partition  suit  was  deposited  in  good 
faith  by  the  rtferee  to  sell  €u  part  of 
a  fund  directed  to  be  deposited  tritk 
and  invented  by  the  county  treasurer 
in  trust  and  the  eestuis  que  trust  with 
fuU  knoteledge  haf>e  for  years  received 
the  income  they  cannot  repudiate  the 
investment  and  impose  it  upon  the 
referee, 

See   Wiggins  ▼.  Howard,  (Mem,) 
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BAIL. 

Under  the  act  of  1879  (chap. 

300  of  Laws  of  1870)  courts  of  Special 
Sessions  Tiave  exclusiw  jurisdiction  to 
try  "charges  for  petit  larceny  not 
charged  as  a  second' offense  "  and  the 
Supreme  Court  has  no  power  to  lei  to 
bail  one  charged  with  that  offense. 

See  People  ex  rel,  v.  DutcAer,    340 


BANKS  AND  BANKING. 

1.  A  check  Is  a  bill  of  exchange 
within  the  statute  (1  R  S.  768,  |  6), 
declaring  that  no  person  shall  be 
charged  as  acceptor  of  a  bill  of 
exchange  unless  his  acceptance  is 
in  writing.    iSufey  v.  Phenix  Bk, 

818 

2.  A  verbal  promise  by  a  bank  there- 
fore to  pay  a  check  does  not  create 
a  cause  of  action  thereon.  Id, 

8.  Where,  concurrently  with  the  giv- 
ing of  a  check  for  a  portion  of  the 
amount  standing  to  the  credit  of 
the  drawer  upon  the  books  of  de- 
fendant, there  was  an  oi^l  agree- 
ment between  the  drawer  and 
payee,  by  which  the  former,  for  a 
valuable  consideration,  agreed  to 
assign  so  much  of  the  indebted- 
ness of  the  bank  to  him  as  was 
represented  by  the  check,  and  the 
check  was  given  to  enable  the  payee 
to  collect  and  receive  the  portion  of 
the  debt  assigned,  held,  that  the 
check  was  not  the  contract  between 
the  parties,  and  so  did  not  render 
oral  evidence  of  the  agreement  in- 
admissible; and  that  the  parol 
assignment  was  sufficient  to  vest 
in  the  plaintiff  a  title  to  the  portion 
of  the  debt  assigned.  Id, 
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4b  Plaintiff  oresent^  the  check,  and 
demanded  payment,  January  4, 
1865,  notifying  defendant  that  bo 
much  of  the  claim  of  the  drawer  as 
was  represented  by  the  check  had 
been  transferred  to  him;  defend- 
ant's president  promised  to  pay  on 
presentation  by  some  person  known 
to  the  bank.  On  the  next  day 
when  the  check  was  again  pre- 
sented, defendant  refused  to  pay, 
on  the  ground  that  on  the  morning 
of  that  day  the  debt  had  been 
seized  by  the  United  States,  in 
pursuance  of  proceedings  insti- 
tuted  on  that  aay,  under  the  con- 
fiscation acts  of  Congress.  These 
proceedings  were  set  up 'as  a  de- 
fense, and  on  the  trial  defendant, 
to  sustain  the  defense,  offered  in 
evidence  the  record  of  a  District 
Court  of  the  United  States,  show- 
ing  that  the  deposit  to  the  credit  of 
the  drawer  was  attached  in  pro- 
ceedings against  the. estate,  prop- 
erty, etc.,  of  the  bank  of  G.  (the 
drawer),  on  deposit  with  the  de- 
fendant on  January  5,  1865,  and 
that  defendant  paid  over  to  the 
marshal,  in  pursuance  of  a  decree 
of  said  court  in  such  proceedings, 
the  whole  amount  of  the  credit. 
The  assignment  to  plaintiff  was 
made  in  May,  1861,  before  the  pass- 
ive of  the  confiscation  acts.  I£M, 
that  the  record  constituted  no  de- 
fense,  and  was  properly  excluded; 
that  if  notice  to  defendant  was 
necessary  to  complete  plfdntifTs 
title,  sufllcient  notice  was  given 
the  day  prior  to  the  seizure ;  that 
the  plaintiff  was  not  concluded  by 
the  adjudication  of  the  District 
Court  to  the  effect  that  the  prop, 
erty  seised  belonged  to  the  bank  of 
G. ;  also  that  the  District  Court 
acquired  no  jurisdiction  under  said 
acts  to  proceed  for  the  forfeiture 
of  a  debt  owing  to  a  corporation. 

Id. 

6.  The  courts  will  take  judicial  notice 
of  the  general  course  of  business 
in  a  community,  including  the  uni- 
versal practice  of  banks.  Mer. 
Nat,  Bk,  V.  UaU.  838 

6.  Personal      property     specifically' 
pledged  for  a  particular  loan  can- 
not, in  the  absence  of  a  special 
agreement,  be  held  by  the  pledgee 


for  any  other  advance.     Dunean 
V.  Brennan,  487 

7.  Nor  can  it  be  so  held  although  the 
pledgees  are  bankers ;  the  general 
lien  which  bankers  hold  on  prop- 
erty deposited  with  them  for  a  bal- 
ance due  on  general  account  can- 
not be  invok^.  Id. 

BAWDY  HOUSE. 

1.  It  is  not  an  essential  element  of 
the  offense  of  keeping  a  disorderly 
house  that  the  public  should  be 
disturbed  by  noise.  The  keeping 
of  a  common  bawdy  or  gambling 
house  constitutes  the  house  so  kept 
a  disorderly  house.  Sing  v.  Peo- 
ple, 687 

3.  When  the  hotbse  of  a  person  is 
the  resort  of  prostitutes,  plying 
their  vocation,  with  his  knowledge, 
this  constitutes  a  bawdy  house.  i(2. 

BETTING  AND  GAMING. 

A  common  gamtUng  Aotue  is  a 

disorderly  house. 
See  King  v.  People, 


687 


BILL  OF  LADING. 


1.  Plaintifib  made  advances  to  N.  on 
pledge  of  the  bill  of  lading  of  a 
cargo  of  com,  of  which  N.  was 
general  owner,  and  which  was  con- 
signed to  him  at  B.  Upon  arrival 
of  the  corn,  plaintifis  consented 
that  N.  might  designate  the  eleva- 
tor in  which  it  should  be  stored ; 
this  he  did,  and  upon  receiving 
from  the  master  of  the  vessel  the 
elevator  receipt,  instead  of  procur- 
ing a  warehouse  receipt  in  the 
names  of  plaintiffs,  and  delivering 
it  to  them,  as  according  to  usage 
it  was  his  duty  to  do,  he  obtained 
such  receipt  in  his  own  name. 
The  plaintiffs  knew  that  according 
to  the  usual  course  of  dealing,  the 
master  would  deliver  the  elevator 
receipt  to  the  consignee  on  pay- 
ment of  freight,  and  that  on  such 
receipt  a  warehouse  receipt  would 
be  issued  to  the  consignee,  or  in 
the  name  of  whom  he  should  di- 
rect. They  expected  N.  to  pay  the 
freight,  and  intended  him  to  re- 
ceive the  elevator  receipt.  Tiie 
com  arrived  November  8th ;  plaint* 
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ififa  paid  no  attention  to  ite  poe- 
Bession  nntil  November  18th,  Trnen 
.  they  demanded  repayment  of  their 
loan.  Meanwhile,  N.  had  shipped 
the  com  to  New  York  by  canal,  and 
on  the  faith  of  the  canal  boat  bills 
of  lading  obtained  advances  from 
defendants  who  received  the  com 
on  arrival.  Held,  that  conceding 
plaintifb'  claim  oodld  not  be  en- 
forced as  against  defendants,  as  to 
which  quoTBy  yet  it  remained  good 
as  against  N.  or  his  creditors,  and 
defendants  would  be  entitled  to 
protection  against  sach  claim  Only 
to  the  extent  of  their  advances,  and 
SO  far  only  as  a  lien  on  the  com  or 
its  proceeds  was  necessary  to  se- 
cure such  advances  ;  and,  it  appear- 
ing that  defendants  had  in  their 
hands  other  funds  belonging  to  N. 
upon  which  they  had  a  lien  for, 
and  had  the  right  to  apply  to 
the  payment  of  these  advances,  and 
which  after,  notice  of  plaintiffs' 
claim  they  paid  over  to  another  on 
the  order  of  N. ,  7ieZ(2,  that  plaint- 
iffs were  entitled  to  demand,  and 
upon  refusal  to  pay,  to  maintain 
an  action  to  recover  the  corn  or  its 
proceeds.     Bastard  v.  FUke.       287 

2.  Also,  hdd,  that  plaintiffs'  ri^ht  to 
have  such  other  funds  applied  to 
cancel  defendants'  lien  was  supe- 
rior to  the  title  thereto  of  an  as- 
signee in  bankruptcy  of  N.,  or  to 
that  of  any  person  to  whom  N. 
might  have  assigned  the  same.  Id, 

BILLS,  NOTES  AND  CHECKS. 

1.  Where  a  person  has  voluntarily, 
t.  e.y  without  the  coercion  of  force 
or  threats,  given  his  promissory 
note  to  compound  a  crime,  and 
has  been  compelled  to  pay  the 
same,  it  having  been  transferred 
to  a  bona  fide  holder  for  value  be- 
fore maturity,  he  cannot  maintain 
an  action  against  the  one  to  whom 
the  note  was  so  given  to  recover 
back  the  moneys  paid.  Haynei  ▼. 
Rudd.  .         251 

2.  A  check  is  a  bill  of  exchange 
within  the  statute  (1  R.  S.  768,  §  S), 
declaring  that  no  person  shall  be 
charged  as  acceptor  of  a  bill  of  ex- 
change unless  his  acceptance  is  in 
writing.    Ridey  v.  PTienix  Bk,  318 


3.  A  verbal  promise  by  a  bank,  there> 
fore,  to  pay  a  check,  does  not  cre- 
ate a  cause  of  action  thereon.     Id, 

BONDS. 

1.  Bonds  issued  in  pursoance  of  a 
statute  for  and  in -the  name  of  a 
town,  to  defray  the  expenses  of  a 
local  improvement,  are  not  neces- 
sarily invalid  because  of  illegality 
of  the  provisions  in  the  act  for 
the  levying  of  an  assessment  to 
pay  the  bonds.  Bom  v.  Town  of 
New  Lots,  100 

2.  The  T.  and  N.  R.  R.  Co.  executed  a 
mortga^  on  its  road  to  secure  its 
bonds  to  defendant,  the  U.  T.  Co., 
as  trustee  for  the  bondholders,  and 
bonds  were  prepared  for  issuing, 
each  of  which  contained  a  clause 
that  it  should  not  become  obliga- 
tory  until  authenticated  by  a  cer- 
tificate indorsed  thereon  duly 
signed  by  said  trustee.  Said  bonds 
were  signed  by  the  proper  officers 
of  the  company,  but  before  the 
company's  seal  was  affixed  or  the 
required  certificate  attached,  a 
portion  of  them  were  stolen,  a  seal 
and  certificate  forffed  thereon,  and 
the  bonds  sold ;  plaintiffs  purchased 
them  for  a  valuable  consideration 
and  in  good  faith.  The  T.  and 
N.  Co.  was  consolidated  with  de- 
fendant, the  M.,  E.  and  T.  R.  Co.; 
by  the  agreement  of  consolidation 
the  latter  was  to  take  up  outstand- 
ing bonds  of  the  former  oompany, 
issuing  its  own  in  exchange.  In 
an  action  to  compel  such  an  ex- 
change  for  plaintiffs'  bonds,  held, 
that  plaintiffia  were  bound  by  the 
condition  in  the  bonds  making  the 
certificate  of  the  trustee  essential 
to  their  validity;  that  neither  the 
payment  of  value  nor  good  faith 
on  their  part  created  a  cause  of 
action;  and  that  the  defect  in  the 
bonds  was  not  waived  by  the  agree- 
ment of  consolidation;  also,  that 
the  failure  of  the  obligor,  after 
discovering  that  the  bonds  had 
been  lost  or  stolen,  to  notify  the 
public  of  that  fact  did  not  con- 
stitute negligence  making  it  liable. 
Maaa  v.  M,  K,  eft  T.  R,  CS.         223 

3.  Also,  Tield^  that  the  plaintiffs  were 
not  entitled   to  have  returned  to 


INDEX. 


637 


them  mid  forged  bonds,  whicli 
had  been  delivered  for  the  pur- 
pose of  exchange;  that  plaintiffs 
nad  no  title  to  them,  as  they  had 
never  been  issued  or  pat  in  circu- 
lation by  defendants,  and  so  were 
the  property  of  the  T.  and  N.  Co. 

Td, 

4.  Where  a  bond  of  indemnity  given 
to  an  officer  can  reasonably  be  con- 
strued otherwise,  a  construction 
will  not  he  given  to  it  which  will 
make  the  obligors  liable  for  tres- 
passes which  they  did  not  direct 
or  authorize.     Clark  v.  Woodrvff, 

518 

6-  Defendants  obtained  judgment 
against  W.  and  issued  execution 
thereon  to  plaintiff  as  marshal, 
who  levied  upon  personal  property 
to  about  double  the  amount  of  the 
execution.  This  property  was 
claimed  by  D.  &.  H.  Defendants 
gave  a  bond  of  indemnity,  a 
printed  form  being  used ;  it  con- 
tained  a  written  recital  of  the  levy 
and  the  claim  of  D.  &  H.,  and  a 
printed  condition  to  save  plaintiff 
narmless  from  levying  and  selling 
under  his  execution  '*  any  personal 
property  which  he  or  they  shall 
or  may  judge  to  belong  to  the 
judgment  debtor."  A  portion  of 
the  property  levied  on  which  was 
not  in  fact 'the  property  of  W.  was 
taken  from  plaintiff's  possession 
by  some  person  unknown  ;  upon 
his  reporting  the  eloLspunent  to  the 
defendants  tiiey  notined  him  that 
they  should  hold  him  responsible 
for  the  levy.  Plaintiff  thereafter, 
without  the  authority,  knowledge 
.  or  consent  of  defendants,  levied 
upon  and  sold  other  property,  the 
proceeds  of  which  he  paid  to  de- 
fendants who  received  it  without 
any  knowledge  of  such  new  levy. 
An  action  was  brought  by  S.  against 
plaintiff  for  such  levy  and  sale  and 
judgment  recovered  against  him. 
In  an  action*  upon  the  bond,  held, 
that  it  was  intended  simply  to  fur- 
nish indemnity  for  the  levies  al- 
ready made  ;  that  its  terms  did  not 
enlarge  plaintiff's  authority,  and 
the  subsequent  unlawful  levy  and 
sale  was  made  entirely  at  his  risk, 
and  that  defendants  were  not 
liable.  Id. 


6,  Also  Me{,  that  the  recdptby  the 
defendants  of  the  proceeds  of  the 
sale  in  ignorance  of  the  ftusts  was 
.  not  a  ratification ;  and  that  they 
were  not  affected  by  knowledge 
upon  the  part  of  their  attorney,  as 
he  had  no  authority  to  bind  them 
by  directing  a  trespass  or  by  rati. 
f  ying  one  when  committed.        2d. 


BRIDQE  COMPANIES. 

1.  Plaintiff  was  incorporated  to  build 
a  bridge  over  the  C,  a  fresh  water 
river;  by  its  charter  (chap.  119, 
Laws  of  1808)  the  building  of  any 
other  bridge  by  others  within  two 
miles  of  the  bridge  to  be  erected 
by  it  was  prohibited.  Plaintiffs 
exclusive  right,  however,  could 
only  be  exercised  while  its  bridge 
was  passable.  Plaintiff  erected  such 
bridge  and  maintained  it.  There- 
after the  B.  B.  Co.  was  incorpo- 
rated, and  by  the  act  of  incorpora- 
tion (chap.  164,  Laws  of  1853)  was 
authorized  to  build  a  bridge  within 
two  miles,  and  did  build  one  within 
100  rods  of  plaintiff's  bridge,  and 
maintained  it  as  a  toll  bridge  for 
public  travel.  L.,  defendant's  tes- 
tator, was  one  of  the  principal  pro- 
moters of  the  B.  B.  Go.,  its  presi- 
dent and  largest  shareholder;  he 
built  the  bridge  by  contract  with 
the  company,  and  aided  in  main- 
taining it  and  keeping  it  in  repair 
up  to  his  death;  plaintiff,  claim- 
ii^  that  its  charter  constituted  a 
contract,  and  that  so  far  as  the 
charter  of  the  B.  B.  Co.  authorized 
it  to  maintain  a  bridge  for  public 
travel,  it  was  a  violation  of  that 
contract,  and  so  void,  commenced 
suit  against  that  corporation  in 
1856.  to  restrain  it  from  construct- 
ing, using  or  allowing  its  bridge  to 
be  used  for  public  travel,  etc. 
Plaintiff  was  defeated  in  the  courts 
of  this  State  Ql  N.  Y.  87),  bitt  on 
appeal  to  the  U.  S.  Supreme  Court 
the  judgment  was  reversed  (3 
Wail.  51),  that  court  holding  as 
claimed  by  plaintiff.  In  1865,  two 
years  after  the  death  of  L.,  the 
bridge  of  the  B.  B.  Co.  was  swept 
away  by  an  unprecedented  flood, 
it  was  carried  down  against  plaint- 
iff's  bridge,  and  swept  that  away. 
This  action  was  broaght  to  recover 
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damages  for  the  deRtraction  of 
plaintiff's  bridge,  and  for  the  loaa 
of  tolls.  RdS,  that  plaintiff  was 
not  entitled  to  recover  for  the  lois 
of  its  bridge ;  that  the  B.  B,  Co. 
had  the  right  to  erect  its  bridge, 
and  could  maintain  it  for  public 
travel  whenever  plaintiff's  bridge 
was  impassable  ;  the  structure  it- 
self was,  therefore,  neither  unlaw, 
ful  nor  a  nuisance  when  main- 
tained with  proper  care,  even  if 
built  designedly  as  a  toll-bridge 
for  public  travel;  but,  liM,  that  L. 
was  liable  for  the  wrongful  diver- 
sion of  tolls  fromplaintiff^B  bridge; 
that  as  the  charter  of  the  B.  B.  Co. 
so  far  as  it  authorized  it  to  main- 
tain its  bridge  for  public  travel 
was  unconstitutional  and  void,  it 
a^rded  no  protection  to  those  act- 
ing  under  it.  Ohenango  Bridge  Go, 
V.  Paige.  178 

2.  Also,  held,  that  the  provision  of 
the  Revised  Statutes  (2  R.  S.  602, 
§  66)  providing  that  where  a  con- 
struction has  been  put  upon  a  stat- 
ute by  the  Supreme  Court  every 
act  done  in  good  faith  in  conform- 
ity to  that  construction  after  such 
decision,  and  before  reversal,  shall 
be  so  far  valid  as  to  excuse  from  lia- 
bility for  a  penalty  or  forfeiture, 
did  not  apply,  as  the  action  was 
not  to  enforce  a  penalty  or  forfeit- 
ure. Id, 

8.  Also  Tidd^  that  even  if  the  charter 
of  the  B.  B.  Co.  was  wholly  void, 
so  that  those  who  built  the  bridge 
had  no  corporate  protection,  then 
the  bridge  would  be  considered  as 
built  by  individuals  having  the 
rights  of  riparian  proprietors,  and 
as  they  could  lawfully  build  it  for 
their  own  use,  it  was  not  a  nui- 
sance or  unlawful.  Id, 


BROKERS. 

1.  A  broker  who  effects  insurance 
under  no  employment  by  the  in- 
surers, but  for  a  commission  paid 
by  them,  upon  the  premiums  re- 
ceived, for  such  risks  as  he  pro- 
cures to  be  offered  and  they  choose 
to  accept,  is  not  an  af  ent  in  such  a 
sense  Uiat  they  will  be  bound  by 
notice  to  him  after  policies  are  is- 


sued. De/MUi  V.  Mech,  d  Tr.  In$, 
Co,  168 

2.  The  duty  of  a  broker,  employed 
to  sell  property,  is  to  bring  the 
buyer  and  seller  to  an  agreement. 
While  it  is  not  essenti^  that  he 
should  be  present  and  an  active 
participator  in  the  agreement  or 
sale  when  it  is  actually  concluded, 
to  entitle  him  to  his  commissions 
he  must  produce  a  purchaser  ready 
and  willing  to  enter  into  a  contract 
on  the  employer's  terms.  He  is  not 
entitled  to  commissions  for  unsuc- 
cessful efforts  to  effect  a  sale,  un- 
less the  failure  is  caused  by  the 
fault  of  theprincipal.  Sibbald  v. 
BetTi.  Iron  Co,  378 

3.  Where  no  time  for  the  continuance 
of  the  contract  between  the  broker 
and  his  principal  is  fixed,  either 
party  is  at  liberty  to  terminate  it 
at  will,  subject  only  to  the  ordi- 
nary requirements  of  good  faith. 

Id, 

4.  Where    the  broker  has  been  al- 
-    lowed  a  reasonable  time  to  procure 

a  purchaser  and  effect  a  sale,  and 
has  failed  so  to  do,  and  the  princi- 
pal in  good  faith  has  terminated 
the  agency,  and  sought  other  as- 
sistance by  means  of  which  a  sale 
is  consummated,  the  fact  that  the 
purchaser  is  one  whotn  the  broker 
introduced,  and  that  tbesale  was  in 
some  degree  aided  by  his  previous 
unsuccessful  efforts,  does  not  give 
him  a  right  to  commissions.       Id, 

5.  Defendant  employed  plaintiff,  a 
broker,  to  sell  the  steel  rails  of 

.  its  manufacture  to  the  G.  T.  R.  R. 
Co.  After  various  unsuccessful 
negotiations  for  a  sale,  carried  on 
during  a  period  of  four  months, 
between  tuat  company  and  plaint- 
iff, during  which  defendant  had 
fixed  its  prices  several  times  upon 
receipt  of  a  telegram  from  said 
company,  asking  upon  what  terms, 
one  thousand  tons  of  defendant's 
rails  would  be  delivered,  plaintiff 
telegraphed  to  defendant  asking 
its  lowest  terms.  Defendant  de- 
clined to  fix  a  price  or  to  negotiate 
farther  througn  plaintiff ;  and  the 
latter  thereupon  telegraphed  to  the 
G.  T.  R.  R  Co.  that  defendant  de- 


INDEX. 


639 


clined  to  name  a  price.  Babee- 
quently  a  sale  was  made  by  de- 
fendant to  said  company  through 
another  broker.  Upon  the  trial  of 
an  action  to  recover  commissions, 
the  court  was  requested  to  charge 
that  defendant  had  the  right,  under 
the  circumstances,  to  refuse  to  use 
the  services  of  plaintiff  if  the  ac- 
tion was  taken  in  good  faith  and 
Without  intent  to  deprive  him  of 
his  commissions.  The  court  so 
charged,  with  the  qualification, 
however,  that  defendant  had  no 
right,  acting  either  in  good  or  bad 
faith,  to  avail  itself  of  what  plaint- 
iff had  done,  to  make  a  sale  through 
other  agencies.  Hdd^  that  tne 
qualification  was  error;  that  de- 
fendant had  the  riffht  to  terminate 
the  agen<nr  as  it  did;  and,  if  done 
in  good  faith,  plaintiff  had  no 
ri^ht  to  compensation  although  his 
em>rts  were  of  benefit  in  the  sub- 
sequent successful  negotiation.  Id. 


BURGLARY. 

1.  Upon  the  trial  of  an  indictment 
for  robbery  in  the  first  degree,  the 
property  taken  being  charged  to 
be  one  key  of  the  value  of  one  dol- 
lar, evidence  on  the  part  of  the 
prosecution  was  to  the  effect  that 
certain  persons,  one  of  whom  was 
the  prisoner,  entered  the  room  of 
W.,  who  was  ianitor  of  a  bank, 
masked,  while  he  was  in  bed ;  that 
they  suffocated  and  handcuffed 
him,  and  by  putting  a  pistol  to  his 
head  compelled  him  to  disclose 
the  combination  of  the  lock  otf  the 
bank  safe,  and  put  him  into  such 
a  state  of  terror  as  to  be  incapable 
of  resistance;  that  they  then  took 
and  carried  away  the  bank  keys 
from  a  table  in  his  presence,  one 
of  them  being  the  key  of  the  street 
door,  and  subsequently  entered  and 
robbed  the  bank.  There  was  no 
evidence  of  any  intention  to  return 
the  keys,  or  that  the  street  door 
key  was  ever    recovered.     HM, 

.  that  the  evidence  justified  the  jury 
in  finding  a  felonious  taking  of 
the  key  from  W.  against  his  will 
and  in  nis  presence  by  violence  to 
his  person  and  by  putting  him  in 
fear  of  immediate  personal  injury, 
and  that  such  a  finding  establiahed 


robbery  in  the  first  degree  (2  R. 
.  S.  677,  §  55) ;  that  the  intent  with 
which  they  took  the  key  was  a 
question  of  fact  for  the  jury,  and 
if  they  found  that  the  robbers  took 
it  with  intent  to  appropriate  it,  the 
use  subsequently  made  of  the  key 
although  in  the  minds  of  the  rob- 
bers at  the  time  of  the  taking 
could  not  affect  the  .question  of 
their  guilt;  and  that  it  was  imma- 
terial whether  the  robbers  formed 
the  plan  of  taking  the  key  before 
they  entered  the  room  or  whether 
it  was  an  after-thought  suggested 
by  seeing  it  on  the  table.  Hope 
V.  People.  418 

2.  Also,  hM^  that  evidence  of  the 
burglary  committed  at  the  bank 
was  admissible  for  the  purpose  of 
showing  that  it  was  committed  by 
the  same  party  who  committed  the 
robbery,  and  by  connecting  the 
prisoner  with  the  burglary  to  con- 
nect him  with  the  robbery.        Id, 

8.  Upon  the  trial  of  an  indictment 
evidence  of  the  commission  of  an- 
other crime  by  the  prisoner  is  com- 
petent where  it  is  relevant  and 
material  on  the  question  of  the 

S;uilt  of  the  prisoner  of  the  crime 
or  which  he  is.  on  trial.  Id, 

4  Also  hM^  that  evidence  was  com- 
petent of  the  complicity  of  the 
prisoner  in  a  prior  scheme  to  enter 
and  rob  the  bank.  Id, 


CARRIER. 

See  Common  Cabbier. 

CAaES      REVERSED,       DISTIN- 
GUISHED,  ETC. 

RawMy  V.  Peyser  (20  Hun,  11)  re- 
versed.   Ramiey  v.  Peyser,  1 

Marie  v.  G/irrisan  (18  J.  &  S.  158), 
reversed.   Marie  y,  Qarriean,    1-4 

Z^  Bay  ▼.  Olobe  Ins.  Co.  (2Edw.  Ch. 
657),  distinguished.  Peckham  v. 
Van  Wagenen,  45 

In  re  Le  Plane  (75  N.  Y.  598),  distin- 
guished.  Peekham  v.  Van  Wag- 
enen.  45 
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Fiacher  ▼.  Saab  (56  How.  Pr.  218 ;  58 
id.  221),  distingaiBhed.  Geib  v. 
Topping,  47 

Adams y.ffapkiiu  (5  Johns.  252)  dis- 
tingaiBhed.   Oeibv.  Topping.     48 

OtuterJhoyJt  v.  Day  (9  Johns.  114),  dis- 
tinguished.    Geib  V.  Topping,     48 

Ooodhue  V.  Berrien  (2  Sandf.  Ch.  630), 
distinguished.    Bergen  ▼.  {7r&aAn. 

61 

J?2tk;it»<(m6  Bk,  ▼.  ^i»  (10  Pick.  129), 
distinguished.    Jones  v.  B^netfiet. 

86 

CowperihfMite  v.  Sheffleld  (1  Sandf. 
416 ;  3  N.  Y.  243),  distinguished. 
Jones  V.  Benedict,  86 

Bridenbeeker  v.  ikn^a  (82  Barb.  9), 
distinguished.    JbnM  ▼.  Benedict. 

86 
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Pwwr  V.  Mayor,  etc.  (70  N.  Y.  497), 
distinguish 


istinguished.    .Horn  v.    7i9io»  (>f 
~  104 


In  re  Lima  (77  N.  Y.  170),  distin- 
guished. Horn  v.  Tovm  of  Ifeto 
Lots.  104 


Wilkes  Y,  Mayor,  etc.  (79  N.  Y.  621), 
distinguished.  Bom  y.  Town  of 
New  Lots,  104 

CHty  of  Rochester  v.  Town  of  Bush. 
(80  N.  Y.  302),  distinguished.  Horn 
V.  Town  of  New  Lots,  106 


Belknap  v.  Sealey  (14  N.  Y.  14^,  dis- 
tinguished. Oallmeyer  y.  Mayor, 
etc,  120 


Low&ry  v,  B.  C.  dk  N.  R  R.  Co,  (76 
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V.  Grand  St.  d  Jv.  R.  R,  Oo,      127 


owery 
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28),  distinguished.     Wooley 


Alexander  ▼.  Germania  F,  Ins,  Co, 

(66    N.    Y.    464),     distinguished. 

Woodruff  V,  Imperial  F,  Ins,  Go, 

140 

Ashworth  ▼.  BuHdert^  d  M,  F.  Ins. 


52),  distinguished.      Woodruff  v. 
Imperial  F,  Ins,  Oo.  140 

Walsh  V.  Hartford  F.  Ins,  Co,  (78  N. 
Y.  6).  distineuished.  Woodruff  v. 
Imperial  F,  IM,  Co.  140 

Bnnft  V.  Hanover  F.  Ins,  Co,  (80  N. 
Y.  108),  distinguished.  Devens  v. 
Mechanics  d  "Rod.  Ins,  Co.       173 

Chenango  Bridge  Co.  v.  Paige  (8 
Hun,  292),  reversed.  Chenango 
Bridge  Co,  v.  Paige.  179 

Benedict  ▼.  Howard  (81  Barb.  569), 
distinguished.     Osbom  v.  Schenek, 

206 

Fan  2><>m  v.  Bofty  (11  Hun,  239),  dis- 
tinguished. Osbom  V.  Sehenck,  206 

i)am€«  y.  Mayor,  etc,  (13  J.  &  S.  378), 
reversed.  Davies  r.  Mayor,  etc  207 

Wesibrook  v.  Gleason  (79  N.  Y.  23), 
distinguished.     I^aciUr  ▼.   Boice, 

220 

GV««»«  ▼.  Wamick  (64  N.  Y.  220), 
distinguished.  Decker  ▼.  BotM.  221 

Crane  v.  Turner  (67  N.  Y.  437),  dis- 
tinguished.   Decker  v.  B&iea.    222 

Tri2(2<$r  y.  Bailey  (8  Mass.  289),  dis- 
approved.     Wehle  v.  C^fMr.    237 

PoUaid  V.  JSoM  (5  Mass.  319),  disap- 
proved.     WeMe  ▼.  Conner.       237 

People  ex  rel.  Comaford  v.  i^t^di^ 
(20  Hun,  241),  reversed.  People 
ex  rel,  Comaford  v.  Duteher,     240 

Haynes  v.  JRwdd  (17  Hun,  477),  re- 
versed.   Haynes  v.  i2tM2(I.         251 

Hinckley  v.  ^rwte  (58  N.  Y.  583),  dis- 
tinguished.   Church  V.  i8i'»M9u>7M. 

261 

Post  V.  Campbell  (18  Hun.  51)»  af- 
firmed, but  principle  enunciated 
below  overruled.  Post  v.  Camp- 
beU.  279 


C^.  (112  Mass.  422),  distinguished. 

Woodruff  V.  Imperial  F,  Ins,  Co,  \  Miller  v.  TF^t^tf  (50  N.  Y.  137),  distin- 


140 1     guished.    J^hens  v.  J^lxE.        317 
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McMahtm  v.  Macy  (51  N.  Y.  155). 
distiogaished.  Stephens  v,  Fbx.  817 

ffolley  V.  Mayor,  &c.  (59  N.  Y.  170), 
dintiuguished  and  limited.  Row- 
land V.  Mayor^  dc,  877 

Brennan  v.  Mayor,  <fej.  (62  N.  Y.  865), 
distingaished  and  limited.  Bow- 
land  Y.  Mayor,  dtc,  877 

TTtTMW  V.  Mayor,  cfec.  (70  N.  Y.  618), 
distingaished.  Boidand  v.  Mayor, 
dc,  877 

^tott  V.  FiUhburg  B,  B,  Co.  (10 
Gush.  191),  diBtinguished.  Oar- 
toood  V.  N.  T,  a  d  H.  B.  B.  B,  Go. 

407 

Earl  of  8.  ▼.  Oreat  No,  B.  B.  Co,  (L. 
R.  [10  Cb.  Div.l  707),  dietin- 
guished.  Gartoooa  v.  Jv.  T.  C.  d 
H.  B.  B.  B.  Co.  407 

People  ▼.  Paris/A  (4  Den.  158),  distin- 
guished. McCamey  v.  People,  417 

J^^r*t  V.  fifec(W^  u4w.  B,  R  Co.  (72  N. 
Y.  542),  distingaished.  McCarney 
V.  People,  417 

Greenfield  v.  P«<wfo  (74  N.  Y.  277), 
distingaished.  People  ex  rd,  Phelps 
V.  Qydr  aiM*  Termt/wr.  458 

Beg,  V.  Chandler  (Dearsley's  Cr.  Gas. 
453),  distingaished.  Cowley  v.  Peo- 
ple, 474 

• 

Beg.  V.  Dotones  (1  Q.  B.  Div.  25),  dis- 
tingaished.    uouiey  v.  People,  474 

.ffynd«  V.  MeDermoU  (82  N.  Y.  41).  dis- 
tinguished.    Cojdey  v.  People,  479 

Newberry  v.  X«<!  (3  Hill,  528),  distin- 
guished.    (7/arA;  7.  Woodruff,    526 

^rm«^(7n^  v.  J>ubois  (1  Abb.  Ct.  App. 
Dec.  11),  distingaished.  (7/arA;  ▼. 
Woodruff,  •  626 

/»«ttjar<  V.  Wells  (6  Barb.  79),  distin- 
gaished.    Clark  Y.  Woodruff,  526 

Barker  v.  Braham  (8  Wils.  896),  dis- 
tingaished.     Ctorifc  V.    Wood/ruff. 

626 
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5a<tf«  V.  Pming  (6  B.  &  C.  88).  distin- 
gaished.    Clark  V.  Woodruff.    526 

^r<?t/>n  V.  P6«i«r  (7  Wend.  801),  dis- 
tingaished. Clark  V.  Woodruff.  526 

Swift  ▼.  Mayor,  dc,  (17  Han,  518),  re- 
versed.   3u7(/t  ▼.  mayor,  dc.     628 

MaxmiUian  v.  Mayor,  dc.  (62  N.  Y. 
160),  distingaished.  i^^yit  v.  Mayor, 
dc.  584 

J3am  V.  Mayor,  dc.  (70  N.  Y.  468), 
distinguished.  Sunft  v.  Mayor, 
dc,  584 

Cregin  v.  B*klyn  CrossUawn  B,  B,  Co. 
(19  Hun,  841),  reversed.  Cregin  v. 
j^^^n  Orosstown  R  B.  Co.       695 

i?H;^«  v.  Pwrwtt  (74  N.  Y.  874),  dis- 
tingaished.    Taylor  v.  Mayor,  dc. 

626 


CAUSE  OF  ACTION. 

1.  Where  a  stockholder  receives  from 
a  corporation  dividends  declared 
and  admitted  by  it  to  be  due  to 
him  on  shares  of  the  corporate 
stock,  an  action  is  not  maintain- 
able  against  him  in  the  first  in- 
stance, at  the  suit  of  one  claiming 
to  be  entitled  to  share  in  the  divi- 
dends, but  whose  rights  had  been 
ignored  by  the  corporation,  to  re- 
cover as  for  moneys  had  and  re- 
ceived, the  proportion  of  the  divi- 
dends so  received,  which  plaintiff 
would  have  been  entitled  to  had 
his  shares  participated.  Peckham 
V.  Van  Wagenen,  40 

2.  It  seems  that  the  remedy  of  one 
thus  wrongfully  excluded  from 
the  rights  of  a  stockholder  is 
against  the  company.  Td. 

3.  He  cannot  follow  the  assets  of 
the  company  in  the  hands  of  par- 
ties to  whom  it  has  paid  them, 
until  at  least  he  has  established 
his  rights  as  a  creditor  of  the  com- 
pany and  has  exhausted  his  legal 
remedies  against  it.  Id. 

4.  Where  separate  purchases  of 
goods  are  made  at  different  times 
upon  a  credit  for  a  specified  Ume» 

81 
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the  different  sales  do  not  constitute 
an  entire  and  indivisible  demand, 
but  a  cause  of  action  accrues  when 
the  term  of  credit  e^^pires  as  to  any 
one  sale,  and  the  vendor  maj  bring 
separate  actions  for  each  sale.  Zinv- 
merman  v.  Brhard,  74 

5.  The  pendency  of  an  action,  there- 
fore, to  recover  for  goods  so  sold 
at  one  date  is  not  a  defense  to  an 
action  for  goods  sold  at  a  subse- 
quent date.  Id, 

6.  The  rendering  of  an  account  by 
the  vendor  containing  all  the  items 
does  not  change  the  nature  of  the 
contracts,  or  show  that  the  transac- 
tions were  not  separate  and  distinct. 

Id. 

.7.  Where  an  assessment  is  not  only 
unconstitutional  and  void,  but  has 
been  so  judicially  declared 
and  the  invalidity  is  such  that  it 
must  appear  upon  the  proof  neces- 
sary to  be  made  to  sustain  proceed- 
ings under  it,  it  is  not  essential  to 
the  maintenance  of  an  action  to 
recover  back  moneys  collected 
under  the  assessment  that  H  should 
first  be  judicially  vacated.  JTom 
V.  lown  of  New  Lota,  100 

8.  Where  a  person  has  voluntarily, 
%.  «.,  without  the  coercion  of  force 
or  threats,  given  his  promissory 
note  to  compound  a  crime,  and  has 
been  compelled  to  pay  the  same,  it 
having  been  transferred  to  a  bona 
fide  holder  for  value  before  matur- 
ity, he  cannot  maintain  an  action 
against  the  one  to  whom  the  note 
was  so  g^ven  to  recover  back  the 
moneys  paid.     Haynes  v.  Rudd, 

251 

9.  As  to  whether  one  who  aids 'in 
doing  a  criminal  act  can,  under 
any  circumstances,  have  an  action 
to  recover  any  thing  paid  by  him 
in  furtherance  thereof,  qucsre.   Id. 

10.  Where  a  particular  mode  of  dis- 
charging the  obligations  of  a  muni- 
cipal corporation  is  provided  by 
law,  that  mode  must  be  pursued; 
and  it  is  only  when  the  corporation 
is  put  in  default  in  omitting  to 
discharge  some  duty  imposed  upon 
it  by  statute  after  the  proper  steps 


have  been  taken,  that  an  action 
will  lie  against  it,  unless  it  has  by 
some  act  of  its  own,  outside  of  the 
original  indebtedness,  rendered  it- 
self liable.     Sudft  v.  May  (n't  dc. 

528 

11.  An  action  is  not  maintainable 
against  a  department  of  a  city  gov- 
ernment. Id. 

12.  Plaintiff  was  employed  by  the 
police  department  in  March,  1874, 
to  remove  the  garbage  from  the 
streets  at  an  agreed  compensation 
of  $800  per  month  ;  the  employ- 
ment terminable  at  the  pleasure  of 
the  department,  and  it  was  so 
terminated  in  July,  1874.  Plaint- 
iffs bills  were  paid  for  two  months. 
For  the  residue  of  the  time  they 
were  rendered,  but  not  paid.  From 
March,  1874,  to  January  17,  1877, 
there  was  upon  the  books  of  the 
street  cleaning  bureau  of  the  po- 
lice  department  an  unexpended 
balance  of  appropriations  for  the 
year  1874,  more  than  sufficient  to 
pay  plaintiff's  claim ;  this  was 
paid  into  the  city  treasury  on  the 
day  last  named.  Plaintiff  duly 
presented  his  claim  to  the  com  p. 
troller  and  demanded  payment, 
which  demand  was  not  complied 
with.  In  an  action  to  recover  the 
balance  unpaid,  Tield,  that  the  ac- 
tion was  not  maintainable  against 
the  police  department ;  but  that  aa 
it  appeared  that  at  the  time  plaint- 
iffs claim  accrued  there  was  in  the 
fitreet  cleaning  department  money 
sufficient  and  legally  appropriated 
to  the  payment  thereof,  and  as 
after  notice  thereof  the  department 
paid  this  fund  into  the  city  treasury, 
where,  so  far  as  appeared,  it  still 

•  remained,  it  constituted  a  specific 
fund  upon  which  the  law  impressed 
a  trust  for  the  payment  of  his 
claim  which  the  plaintiff  was  enti- 
tled to  have  so  applied  ;  and  that 
as  the  corporation  took  the  fund 
with  notice  of  the  trust  and  of 
plaintiffs  claim,  an  action  was 
maintainable  against  it  to  compel 
the  execution  of  the  trust.         Id, 

13.  Where  in  the  pleadings  and  upon 
the  trial  the  plaintiff  avers  a  cause 
of  action  ex  delicto.liQ  cannoi  in  an 
appellate  court  abandon  that  claim 
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and  have  a  reyersal  of  jadgment, 
because  if  he  had'  asked  for  a 
judgment  ex  contractu  it  might 
properly  have  been  rendered.  Lock- 
uDood  V.  QxiackenJbiuih,  607 

CERTIFICATE. 

It  seems,  also,  that  the  certificate  of  a 
clerk  of  the  proper  county  as  to  the 
non-filing  of  a  paper  is  defective 
where  it  omits  to  state  that  dili- 
gent search  for  it  has  been  made 
in  his  ofiSce,  as  required  by  section 
921  of  the  Code  of  Civil  Procedure. 
Briggs  v.  Waldron,  582 

CHALLENGE  OF  JURORS. 


On  criminal  trial  far  principal 


cause  and  for  favor,  tonen  properly 
oeerruled. 

See  People   ex   rel.    v.   Oyer  and 
Terminer  of  N.  T.  Co,  487 

CLAIM  AND  DELIVERY  OF  PER- 
SONAL  PROPERTY. 

.1.  Plaintiffs,  who  were  bankers, 
loaned  to  B.  Bros.  &  H.  $10,000, 
upon  the  specific  pledge  of  a  quan- 
tity of  whisky  ;  this  loan  was  paid 
in  full.  Prior  and  subsequent  to 
this  loan  plaintiffs  made  other  ad- 
vances  to  said  firm  to  a  large 
amount.  The  whisky  was  levied 
on  by  B. ,  defendant's  testator,  then 
sheriff,  under  attachments  against 
M.  On  the  trial  of  an  action  to  re- 
cover possession  of  the  whisky,  de- 
fendants offered  to  prove  admis- 
sions of  one  of  the  firm  of  B.  Bros. 
&  H.,  to  the  effect  that  the  whisky 
was  the  property  of  M. ;  this  evi- 
dence was  excluded.  Held,  error, 
that  plaintiffs  had  no  lien  or  claim 
upon  the  property,  but  B.  Bros.  & 
H.  were  entitled  thereto,  and  the 
admissions  were  competent  as 
against  them.  Duncan  v.  Bren- 
nan.  487 

2.  Also  held,  that  as  plaintiff  had  no 
right  of  possession  at  the  time  of 
the  levy,  a  denial  of  a  motion  to 
dismiss  the  complaint  was  error.  Id. 

3.  Replevin  will  not  lie  by.  one  ten- 
ant in  common  of  a  chattel  against 
another  for  taking  the  chattel,  and 
if  one  of  them  sells  his  interest  to 


a  third  party  he  has  the  right  to 
deliver  the  chattel  to  the  purdiaser, 
and  neither  he  nor  any  one  assist- 
ing him  in  so  doing  is  liable  to  an 
action.    Hudson  v.  8u>an.  552 

4.  Where,  in  the  complaint  and  upon 
the  trial  of  an  action  to  recover  pos- 
session of  personal  property,  the 
plaintiff  claims  as  sole  owner,  he 
must  stand  or  fall  upon  that  claim, 
and  cannot,  if  his  alleged  title  turns 
out  to  be  invalid  as  against  the 
true  owner,  fall  back  upon  an  al- 
leged lien.  The  claim  of  title  is  a 
waiver  of  any  lien ;  and  in  any 
event,  before  the  lien  can  be  re- 
stored, the  false  claim  of  title  must 
be  abandoned,  the  title  of  the  true 
owner  conceded  and  the  cMm  re- 
duced to  one  of  lien.  Id. 


CODE  OF  PROCEDURE. 

§    28.  Rowland  v.  The  Mayor.     872 
§    88.  Clarke  v.  Gibbons.  107 

§  116.  Ootendarfv.  Goldschmidt.  110 
§  232.  Wehle  v.  Conner.  231 

§  338.  Church  v.  Simmons.  261 

i^448.  Ootendorf  y.  Goldschmidt.  110 

CODE  OF  CIVIL  PROCEDURE. 
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§  309.  Weaver  v.  Ely. 

§§  488,  546.  Marie  v.  Garrison. 

§  641.    Wehle  v.  Conner. 

§  723.  Harris  v.  Tumbridge. 

§791.  Taylor  Y.  Wing. 

§  921.  Briggs  v.  Waldron, 

§  983.  Veeder  v.  Baker. 

^  997.  Schibinger  v.  Raymond. 

§  1019.  Geib  v.  Topping 

COMMERCIAL  AGENCIES. 


False  representatioTis  made  to, 

when  ground  for  action  for  deceit. 
SeeKC.dh  B.  Co.  v,  Avery,        31 

COMMISSION  (TO  TAKE  TESTI- 
MONY). 

1.  The  power  of  the  court  to  award 
a  commission  without  the  consent 
of  parties  to  take  the  testimony  of 
a  witness  out  of  the  State  depends 
entirely  on  statute,  and  can  only 
be  exercised  in  the  cases  therein 
specified.    In  re  an  Atty.  1^ 
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2.  The  provisions  of  the  Code  of 
Civil  *  Procedure  in  reference  to 
taking  depositions  out  of  the  State 
(§§  887  et  iteq,)  relate  to  actions 
only.  Id, 

3.  In  proceedings  to  disbar  an  attor- 
ney he  can  only  be  convicted  on 
evidence  good  at  common  law,  de- 
livered  if  he  chooses  in  bis  pres- 
ence, by  witnesses  s.ubject  to  cross- 
examination.  Id, 

4.  Accordingly,  held,  that  the  grant' 
ing  of  an  order  in  such  proceed- 
ings,  against  the  objection  of  the 
attorney,  directing*  that  a  commis- 
sion  issue  was  error;  and  that  the 
order  was  not  validated  by  the 
insertion  in  it  of  a  provision  re- 
serving "until  the  final  hearing 
of  the  matter"  the  question  as  to 
the  "right  to  issue  the  commis- 
sion, and  the  legality  of  the  evi- 
dence taken  thereunder."  Id. 


COMMON  CARRIER. 

1.  Where  a  common  carrier  per- 
forms his  contract  to  transport 
and  deliver  goods,'  a  payment  of 
the  freight  or  a  submission  to 
judgment  therefor  does  not  pre- 
clude the  owner  of  the  goods  from 
recovering  damages  for  injuries 
thereto  while  en  route ;  he  may 
pay  the  freight  and  sue  for  tlie 
damages,  6r  set  up  his  damages 
by  way  of  counter-claim  in  an  ac- 
tion to  recover  the  freight  or  he 
may  bring  a  cross-action.  8chwinger 
V.  Raymond,  192 

2,  A  shipper,  by  consenting  that  his 
eoods  may  be  carried  on  deck, 
does  not  thereby  assume  the  risk 
of  loss  or  injury  to  them.  Id, 

8.  Where  a  carrier  by  canal  neglects 
to  protect  his  cargo,  or  to  f  umisli 
means  by  which  it  may  be  done, 
according  to  his  contract,  and  the 
cargo  in  consequence  is  injured  by 
frequent  rains,  this  does  fiot  con- 
stitute a  marine  disaster,  and  he  is 
liable  for  the  damages.  M. 

4  This  action  was  brought  to  recover 
freight  agreed  to  be  paid  for  trans- 
porting 200  barrels  of  beans  on 


the  deck  of  a  canal  boat  to  New 
York.  Defendant's  answer  ad- 
mitted  the  agreement  to  pay  the 
freight  and  the  transportation,  but 
alleged  that,  through  the  negli- 
gence of  the  plaintiff,  the  beans 
were  wet  and  damaged,  and  asked 
judgment  for  the  damages,  less 
the  freight.  At  the  close  of  the 
trial  defendants'  counsel  submitted 
certain  proponitions  of  fact  and 
law,  "  each  and  every  "  of  which 
he  requested  the  referee  to  find  as 
stated.  The  conclusions  of  law 
were :  Ist.  That  plaintiff  was  **  en- 
titled to  recover "  the  amounts 
claimed  for  freight  ;  2d.  That  de- 
fendants were  '*  entitled  to  re- 
cover "  a  sum  specified  for  their 
damages;  8d.  That  defendants 
were  "  entitled  to  judgment  "for 
the  balance.  Tlie  referee  found 
the  first  proposition,  but  refused 
to  find  the  other  two ;  to  the  re- 
fusal to  find  defendants'  counsel 
excepted,  but  did  not  except  to  the 
finding.  The  General  Term,  on 
appeal,  Tuld,  that  the  finding,  in 
accordance  with  the  request  and. 
the  omission  to  except  thereto,  en- 
titled plaintiff  to  maintain  his 
judgment.  .Held,  error;  that  the 
three  propositions  so  submitted 
should  have  been  taken  together 
and  construed  as  one  sentence;  and 
so  taken,  the  request  was  that  de- 
fendants have  judgment  upon  the 
adjustment  of  the  two  claims,  for 
the  difference  between  them  ;  and 
that,  therefore,  defendants  were 
entitled  to  a  review  of  the  refusals 
to  find  and  the  referee's  conclu- 
sions of  law.  Id, 

5.  The  referee  found  that  plaintiff 
undertook  to  furnish  lumber  snfil- 
cient  to  cover  and  shelter  the  beans 
while  on  the  boat  so  that  they 
would  be  perfectly  protected  from 
rain  ;  that  they  were  delivered  to 
him  in  fi^ood  order  ;  that  the  cap- 
tain  of  the  boat  was  warned  that 
it  was  aboat  to  rain  and  requested 
to  procure  lumber;  that  he  re- 
fused and  left  the  place  where 
they  were  loaded,  vmile  defend- 
ants', agent  was  absent,  without 
any  covering  whatever  over  the 
beans;  that  it  rained  during  the 
voyage  and,  in  consequence  of  the 
want   of   sufficient  .covering,  tha 
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beans  were  wet  and  damaged,  and 
the  referee  fonnd  the  amount  of 
loss  in  consequence.  UM^  that 
these  findings  established  error  in 
the  refusal  of  the  referee  to  fin'd 
the  oonclusions  of  law  as  requested. 

Id. 

6.  Also,  hdd,  that  the  fact  that  de- 
fendants knew  the  beans  were  not 
covered  when  the  boat  departed 
did  not  excuse  the  plaintiff.       Id. 

7.  In  an  action  against  a  common 
carrier  by  sea  to  recover  damages 
for  injuries  to  the   freight  by  a 

.  collision  with  a  collier,  after  a  pro- 
test or  statement  as  to  the  circum- 
stances attending  the  injury  and 
the  management  of  the  vessel  had 
been  given  in  evidence,  and  after 
witnesses  had  testified  in  reference 
thereto,  there  .being  a  discrepancy 
between  the  protest  and  some  of 
the  testimony  and  the  evidence 
covering  a  great  variety  of  facts,  a 
witness  called    as  an  expert    by 

Slain  tiff,  after  having  testified  that 
e  had  heard  the  testimony  read 
to  the  j  ury  the  previous  day,  and 
the  protest  and  had  heard  the 
testimony  of  one  or  two  of  the 
witnesses  and  the  circumstances 
as  detailed  by  them,  was  asked 
"  under  the  circumstances  detailed 
by  these  witnesses  and  in  the  pro- 
test," and  under  certain  circum. 
stances  which  were  specified, 
"  what  in  your  opinion  should  have 
been  done  by  the  persons  in  charge 
of  the  steamship  ?  "  HM,  incompe- 
tent. ChiiUTTnan  v.  Lw.  N,  T.,  etc., 
Co.  858 

8.  Tinder  the  English  statutes  in  re- 
lation  to  compulsory  pilotage  in 
the  port  of  Liverpool  an  owner  of 
a  vessel  is  not  relieved  from  lia- 
bility for  damage  to  freight  unless 
a  pitot  was  in  charge  under  the  act, 
and  was  actually  and  necessarily 
engaged  in  the  discharge  of  his 
duty.  Id. 

0.  Where,  therefore,  a  vessel  had 
left  its  dock  at  Liverpool  in  charge 
of  a  pilot  and  anchored  in  the  river 
Mersey  to  finish  loading  and  to  re- 
ceive coal  for  a  voyage  to  New 
York,  and  while  at  anchor  an  ac- 
cident occurred  causing  the  loss, 


heldt  that  the  owner  was  not  ex- 
cused  from  liability  by  said  statr 
.    ute.  Id. 

10.  The  goods  damaged  were  sold  at 
public  auctioor.  Held,  that  evidence 
of  the  prices  brought  was  compe- 
tent as  tending  to  show  value, 
and  upon  the  question  of  damages. 

Id. 


CONFLICT  OF  LAWS. 

A  will  ezecated  in  1663  by  a  resident 
in  the  now  county  of  Albany,  then 
part  of  the  New  Netherlands,  di- 
rected that  the  "  four  first  born 
children"  of  the  testator  "shall 
divide  out  of  their  father's  prop- 
erty the  sum  of  one  thousand 
guUders,  to  be  paid  by  them  out  of 
the  proceeds  of  a  certain  farm 
•  *  *  before  any  otlier  division 
takes  place."  Held,  that  this  did 
not  work  an  equitable  conversion 
of  the  farm  from  real  estate  into 
personalty ;  that  the  distin^jtion  in 
the  English  law  between  the  de- 
scent of  real  and  the  distribution 
of  personal  estate,  upon  which  the 
doctrine  of  equitable  conversion 
was  founded,  did  not  exist  in  the 
law  which  prevailed  in  New 
Netherlands  at  the  time  the  will. 
was  made ;  also,  that  the  effect  of 
the  provision  was  simply  to  create 
a  charge  upon  the  land  in  the 
hands  of  the  devisees ;  and  that 
assuming  that  by  implication  a 
power  and  duty  was  imposed  on 
the  **  universal  heirs  "  to  sell,  this 
power  would  not  devolve  upon  an 
administrator  with  the  will  an- 
nexed.    Van  Qiessen  v,  Bridgford. 

d48 


CONSIDERATION. 

SujflcUney  of. 

See  Marie  v.  Garrieon.  14 

Hand  v.  Kennedy.  149 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  State  Consti- 
tution (art.  6,^26),  declaring  that 
'*  courts  of  Special  Sessions  shall 
have  such  jurisdiction  of  offenses 
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of  the  grade  of  tnisdemcanors  as 
may  be  prescribed  by  law."  is  not 
limited  to  offenses  of  the  grade 
specified,  created  by  statute  after 
the  adoption  of  that  provision  ;  it 
includes  as  well  all  sach  offenses 
existing  by  statate  at  that  time, 
including  petit  larceny.  People  ex 
rel.  Comaford  ▼.  Butcher.         240 

2.  The  said  provision  also  was  in- 
tended to  confer  authority  upon 
said  courts  as  they  were  then  or 
might  thereafter  be  constituted  by 
statute  and  without  regard  to  the 
question  whether  or  not  they  were 
authorized  to  summon  and  impanel 
a  common-law  jury.  Id. 

&  The  provision  of  the  act  of  1879 
(chap.  890,  Laws  of  1879),  giving 
to  courts  of  Special  Sessions,  ex- 
cept in  the  cities  of  New  York 
and  Albany,  exclusive  jurisdic 
tion  to  hear  and  determine  in  the 
first  instance  "  charges  for  petit 
larceny  not  charged  as  a  second 
offense,''  is  constitutional  and 
valid.  Id. 


CONSTRUCTION. 

1.  In  the  interpretation  of  a  contract 
of  which  a  portion  is  printed  and 
a  portion  written,  greater  weight 
will  be  given  to  the  written  than 
to  the  printed  words  where  they 
are  in  conflict  and  tend  to  different 
results.    Clark  V,  Woodruff.     518. 

2.  Where  a  bond  of  indemnity  given 
to  an  officer  can  reasonably  be  con- 
strued otherwise,  a  construction 
will  not  be  given  to  it  which  will 
make  the  obligors  liable  for  tres- 
passes which  they  did  not  direct  or 
authorize.  Id. 


CONTRACT. 

1.  Plaintiffs'  complaint  alleged  in 
substance  that  they  were  the  own- 
ers in  their  own  right  and  in  trust 
for  others,  with  full  power  of  dis- 
posal, of  certain  shares  of  the  stock 
of  the  P.  R.  R.  Co. ;  that  an  action 
to  foreclose  a  third  mortgage  on 
the  road,  brought  in  the  interest  of 
the  defendant  Q.,  who  owned  a  ma- 


jority of  the  bonds  secured  by  the 
mortgage,  was  pending,  which  ac- 
tion certain  of  the  stockholders 
were  defending,  on  the  ground 
that  the  bonds  were  collusive  and 
fraudulent;  that  some  of  the  plaint- 
iffs had  filed  a  petition  to  come 
in  and  defend,  when  G.,  with  a 
view  to  a  compromise,  promised  by 
letter  that  in  consideration  of  the 
relinquishment  by  plaintiffs  and 
defendant  D.  of  further  opposi- 
tion to  the  foreclosure,  in  case  he 
purchased  the  road  on  foreclosure 
sale,  he  would,  upon  the  plaintiffs 
organizing  a  successor  company 
and  complying  with  certain  con- 
ditions specified,  convey  the  road 
to  them;  that  plaintiffs  performed 
the  preliminary  obligations  con- 
tained in  said  agreement  to  be 
performed  on  their  part,  and  in 
consequence  G.  procured  a  de- 
cree  of  foreclosure,  and  a  sale  of 
the  road  was  effected ;  that  the 
decree  of  foreclosure  and  sale 
would  not  have  been  made  with- 
out their  co-operation  and  consent; 
that  after  the  making  of  said  agree- 
ment and  in  consideration  of  the 
surrender  'Of  the  letter  by  plaint- 
iffs, and  of  their  consent  to  a 
modification  of  the  terms  of  the 
agreement,  G.  agreed  that,  in  case 
of  a  sale  under  the  decree,  he 
would  become  the  purchaser,  and 

•  would  forthwith  or^nize  a  suc- 
cessor company,  and  convey  the 
road  to  it,  and  would  deliver  to 
plainti^  in  return  for  their  stock 
an  equal  amount  of  paid-up  stock 
of  the  new  company  ;  that  the  road 
was  purchased  on  the  foreclosure 
for  the  benefit  of  G.,  and  a  liew 
company  was  organized,  to  which 
the  property  was  conveyed,  but 
that  G.  refused  to  perform  his 
agreement  to  issue  the  new  shares 
in  exchange  for  plaintiffs'  stock. 
Upon  demurrer  to  the  complaint, 

.  held,  that  its  averments  were  suffi- 
cient to  constitute  a  cause  of  ac- 
tion, that  it  alleged  a  sufficient  con- 
sideration for  the  original  promise 
of  G.,  and.  the  surrender  of  the  op- 
tion given  thereby  to  plaintiffs 
was  a  sufficient  consideration  for 
the  substituted  agreement.  Also, 
that  the  averment  of  a  refusal  by 
G.  to  issue  new  shares  in  exchange 
for  the  old  stock  implied  a  tender 
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of  tbe  old  shares.    Marie  v.  Gar- 
rison. 14. 

2.  It  is  not  essential  to  the  existence 
of  a  consideration  for  a  promise 
that  mutuality  of  obligation  should 
exist  between  the  parties  at  the 
time  of  the  making  of  the  promise. 

Id. 

8.  Where  a  proposition  is  made  by 
one  party  accompanied  by  a  prom- 
ise, a  voluntary  performance  by 
another  to  whom  the  proposition 
was  made,  of  the  requirements  in 
consideration  of  the  promise,  con- 
stitutes a  consideration  which  will 
uphold  the  promise,  and  make  it 
binding.  Id. 

4.  The  agreement  was  claimed  to  be 
unlawful,  as  a  collusive  arrange- 
ment to  establish  a  fraudulent  debt 
and  as  calculated  to  prevent  com- 
petitive bidding  on  the  foreclosure 
sale.    Held,  untenable.  Id, 

5.  The  mere  fact  that  an  arrange- 
ment entered  into  by  parties  hav- 
ing an  interest  in  property  about 
to  be  sold  at  public  or  judicial 
sale,  with  honest  motives,  •  for  the 
purpose  of  preserving  their  inter- 
ests, may  incidentally  restrict  com- 
petition upon  such  sale,  does  not 
render  the  agreement  illegal.     Id. 

6.  Plaintiff  purchased,  through  the 
agency  of  defendant,  a  stock  op- 
tion or  privilege  known  as  a  * 'strad- 
dle," which  secured  to  her  the  right 
to  demand  of  the  seller,  at  a  price 
stated,  a  certain  number  of  shares 
of  a  specified  stock,  or  to  require 
him  to  take  said  stock  at  the  same 
price,  within  sixty  days.  Plaint- 
iff was  induced  to  make  the  pur- 
chase by  printed  circulars  issued 
by  defendant,  explaining  the  na- 
ture of  a  '*  straddle,"  offering  to 
purchase  one  of  his  selection  upon 
payment  of  a  specified  sum,  and 
guaranteeing  that  fluctuations  in 
the  stock  during  the  pendency  of 
the  contract  would  amount  to 
eight  per  cent,  and  in  case  it  did 
not,  agreeing  to  refund  the 
amount  paid,  less  commissions. 
Plaintiff  authorized  defendant,  as 
her  agent,  to  exercise  the  option. 
On  the  next  day  after  the  purchaae 


defendant  sold  the  Atock  "  short," 
which  resulted  in  a  loss.  Defend- 
ant claimed  on  appeal  that  this 
was  a  gambling  transaction,  and 
as  such  prohibited  by  statute.  No 
such  defense  was  set  up  in  the 
answer.  Held,  that  the  contract 
was  not  of  necessity  a  wager  con- 
tract ;  that  this  was  for  defendant 
to  prove;  and  that  the  fact  that  it 
might  have  been  so  did  not  dis- 
pense with  the  necessity  of  prov- 
ing that  it  was.  Harris  v.  Turn- 
bridge.  92 

7.  Defendant  offered  evidence  that  it 
was  common  for  parties  purchas- 
ing "  straddles  "  to  operate  in  stock, 
holding  the  straddle  as  security ; 
this  was  excluded,  and  the  court 
charged  that  plaintiff,  in  order  to 
be  bMound  by  any  such  custom, 
must  have  been  aware  of  it. 
Held,  no  error.  Id. 

8.  The  department  of  docks  of  the 
city  of  New  York  advertised  for 
proposals  for  furnishing  certain 
iron  materials;  the  notice  specified 
the  period  of  the  contract  (six 
months),  and  stated  that  the  mate- 
rials must  be  delivered  as  called 
for  by  the  requisitions  of  the 
treasurer,  and  that  any  bidder 
"must  be  engaged  in  and  well  pre- 
pai%d  for  the  business."  The  con- 
tract was  entered  into  with  plaint- 
iff; in  it  the  quantities  of  material 
were  stated  as  '*  more  or  less,"  and 
it  was  agreed  that  the  deliveries 
should    be    '*in    such   quantities 

*  *  *  as  shall  be  directed  by 
the  treasurer,"  also  that  the  mate- 
rials should  be  furnished  '*  accord- 
ing to  the  specifications  and  the 
requirements  of  the  treasurer  un- 
der them  : "  and  payments  were  to 
be  made  upon  the  engineer's  certi- 
ficate that  "the  quantities  have 
been  delivered  as  per  requisition 
and  in  accordance  with  specifica- 
tions." In  the  specifications  each 
statement  of  quantity  was  fol- 
lowed by  the  words  "more  or 
less."  Held,  that  the  agreement 
was  not  for  any  definite  or  fixed 
quantity  of  material  ;  but  that 
plaintiff  was  to  deliver  and  the 
city  only  bound  to  accept  what  was 
needed  by  the  department  and 
called  for  by  its  official  reqaiai- 
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tions  ;  and  that,  therefore,  an  ac- 
tion to  recover  damages  because 
of  failure  to  take  the  quantities 
stated  in  the  specifications  was  not 
maintainable.  Cailmeyer  v.  Mayor, 
etc,,  of  N.  F.  116 

9.  In  pursuance  of  an  Invalid  ordi- 
nance of  the  common  council,  the 
Croton  aqueduct  board  of  tbe  city 
of  New  York  advertised  for  pro- 
posals for  paving  a  street.  On 
October  15,  1869,  the  proposals 
for  the  work  were  opened,  plaint- 
iff was  announced  to  be  the  lowest 
bidder,  and  the  contract  was 
awarded  to  him.  Plaintiffs  pro- 
posal was  accompanied  by  a  bond 
with  sureties  as  required  by  the 
specifications.  On  Decembes  18, 
1869,  the  common  council,  by  res- 
olution, rescinded  the  ordinance. 
Plaintiff  thereafter  demanded,  of 
the  said  board,  that  the  contract 
should  be  executed,  which  was  re- 
fused. In  May,  1872,  plaintiff  pre- 
sented the  papers  to  the  commis- 
sioners appointed  under  the  act  of 
1872  (chap.  580,  Laws  of  1872),  who 
gave  a  certificate  that  there  was 
no  fraud  in  the  award.  In  an 
action  to  recover  damages;  Jt^ld^ 
that  the  award  of  the  contract  by 
the  board  was  an  approval  of  a 
sufficiency  of  the  sureties  and  no 
other  was  needed;  that  the  secu- 
rity mentioned  in  section  38  of  the 
city  charter  of  1857  (chap.  446, 
Laws  of  1857),  which  is  required 
to  be  approved  by  the  comptroller, 
was  that  required  of  the  contrac- 
tor on  enterinfif  into  the  formal 
contract  after  the  award  to  him, 
but,  held,  that  the  ordinance  not 
having  been  legally  passed  all  sub- 
sequent proceedings  were  invalid 
and  plaintiff  acquired  no  rights 
under  it ;  that,  as  previous  to  the 
passage  of  the  act  of  1872,  the  or- 
dinance was  annulled,  tliere  was 
nothing  for  the  commissioners  to 
act  upon ;  and  that,  therefore, 
plaintiff  was  not  entitled  to  re- 
cover.    Baird  v.  Mayor,  etc,     254 

10.  B  seerjM,  that  had  the  ordinance, 
authorizing  the  work,  been  valid 
and  the  proceedings,  prior  to  open- 
ing the  bids,  regular,  plaintiff 
would  have  had  a  valid  contract 
for  the  breach  of  which  he  could 


have  claimed  damages  (chap.  S08, 
Laws  of  1861);  and  that,  having 
such  a  contract,  it  could  not  be 
destroyed  by  the  resciwion  of  the 
ordinance.  Id. 

11.  Also,  that  tbe  quantities  men- 
tioued  in  the  specifications  were 
proper  to  be  taken  as  prima  fade 
the  amount  of  work  to  be  done ; 
and  that  the  prices  specified  in  the 
proposal,  less  what  the  work  could 
have  been  done  for,  furnished  the 
proper  measure  of  damaged.      Id, 

12.  Plaintiff  and  defendants  McC. 
entered  into  a  contract  by  which 
the  former  agreed  to  convey  to 
the  latter  seven  lots,  they  giving 
back  their  bond. and  a  mortgage 
on  each  lot  for  the  purchase-money. 
The  vendees  agreed  to  erect  a 
dwelling  upon  each  lot,  plaintiff 
making  to  them  certain-  advances 
as  the  work  progressed,  to  be  re- 
paid out  of  the  proceeds  of  mort- 
gages upon  the  lots.  After  the 
papers  were  executed  and  the 
work  of  building  commenced,  the 
vendees  negotiated  a  loan  of  de- 
fendant G.,  secured  by  mortgages 
upon  four  of  the  lots,  and  an 
agreement  was  made  between  all 
the  parties,  to  the  effect,  among 
other  things,  that  a  certain  portion 
of  the  moneys  loaned  should  be 
deposited  in  a  trust  company  "  as 
collateral  security  for  the  com^ 
pletion  of  the  dwelling-houseH,' 
and  that  said  mortgages  should 
have  the  priority  over  plaintiff's 
mortgages  on  said  lots.  The 
vendees  failed  to  perform  their 
agreement,  and  after  the  expira- 
tion of  the  time  fixed  for  perform- 
ance, abandoned  the  premises ; 
whereupon  plaintiff  went  on  and 
completed  the  buildings.  In  an 
action  to  reach  the  trust  funds, 
lidd,  that  plaintiff's  damages  were 
the  difference  between  the  value 
of  the  premises  as  they  were  when 
abandoned  by  the  vendees,  and 
what  their  value  would  have  been 
had  the  buildings  then  been  com- 
pleted according  to  the  contract ; 
and  that  he  was  entitled  to  have 
out  of  the  trust  fund  the  amount 
of  the  damages  so  estimated. 
Plaintiff,  before  bringing  this  ac- 
tion,   foreclosed    his   mortgages* 
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bidding  in  the  premiseB  and  obtain- 
ing judgments  for  deficiencies. 
IMd,  that  neither  the  taking  pos- 
S^ession  and  completing  tlie  build- 
ings, nor  the  foreclosures  worked 
a  rescission  of  the  contract  on  the 
part  of  plaintiff ;  also  that  a  reser- 
vation of  said  contract  in  the  fore- 
closure judgments  was  not  neces- 
sary.   Ki^d  ▼.  McCarmick.        891 


13.  In  the  Interpretation  of  a 
contract  of  which  a  portion  is 
printed  and  a  portion  written, 
greater  weight  will  be  given  to 
the  written  than  to  the  printed 
words  where  thej  are  in  conflict 
and  tend  to  different  results.  Ciark 
V.  Woodruff,  518 


}4.  Plaintiff  was  employed  by  the 
police  department  in  March,  1874, 
to  remove  the  garbage  from  the 
streets  at  an  agreed  compensation 
of  $800  per  month ;  the  employ- 
ment terminable  at  'the  plea- 
sure of  the  department,  and  it 
was  so  terminated  in  July,  1874. 
PlaintiflTs  bills  were  paid  for  two 
months.  For  the  residue  of  the 
time  they  were  rendered,  but  not 
paid.  From  March,  1874,  to  Janu- 
ary 17, 1877,  there  was  upon  the 
books  of  the  street  cleaning  bu- 
reau of  the  police  department  an 
unexpended  balance  of  appropria- 
tions for  the  year  1874,  more  than 
sufficient  to  pay  plain tifiTs  claim  ; 
this  was  paid  into  the  city  treasury 
on  theday  last  named.  Plaintiffduly 
presented  bis  claim  to  the  comp- 
troller and  demanded  payment, 
which  demand  was  not  complied 
with  In  an  action  to  recover  the 
balance  unpaid,  ?ield,  that  the  con- 
tract  for  the  work  was  not  within 
the  provision  of  said  charter  (§  91), 
providing  that  where  work  is 
necessary  to  be  done  to  complete 
or  perfect  a  particular  job  for  the 
corporation,  involving  an  expendi- 
ture of  over  $1,000,  the  same  shall 
be  let  by  contract,  after  advertiHO- 
ment,  to  the  lowest  bidder ;  as  the 
work  here  was  not  donu  to  com- 
plete any  particular  job,  and  it  did 
not  necessarily  involve  an  expendi- 
ture of  more  than  $1,000.  Swift 
▼.  Mayor,  etc,  528 
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For  work  in  city  of  New  Tork, 

validity  of. 
See  In  re  Marsfu  481 


Validity  of,  between  principal 


and  agent,  "by  which  the  J/Uter  expressly 
agrees  to  insure  former  from  loss. 
See  Loeb  v.  ReUman,    {Mem,)   601 


In  an  action  on  contract  to  build 

ilhjoers,  defendant  set  up,  as  a  counter- 
claim^ damages  for  breach  of  contract 
in  not  computing  the  work.  Held,  that 
while  defendant  might  have  claimed 
the  control  forfeited  by  refusal  to 
complete  performance,  yet  not  having 
done  so  it  could  not  now  insist  upon  it, 
but  this  did  not  preclude  it  from  insist- 
ing upon  the  counter-claim. 

See  Taylor  v.  TJie  Mayor,     {Mem.) 

625 

CONVERSION. 

1.  The  fact  of  the  possession  and  use 
by  one  of  two  tenants  in  common  of 
personal  property,  of  the  property 
so  held,  even  though  it  prevents 
the  possession  and  use  by  the 
other,  furnishes  no  ground  to  the 
latter  for  an  action  for  conversion. 
Osbom  V.  Schenck.  201 

2.  B  seems,  however,  that  if  the  pos- 
session develops  into  a  destruction 
of  the  property,  or  of  the  interest 
of  the  co-tenant,  or  into  such  a 
hostile  appropriation  of  it  as  ex- 
cludes the  possibility  of  beneficial 
enjoyment,  or  if  it  ends  in  a  sale 
of  the  whole  property,  ignoring  the 
rights  of  such  co-tenant,  then  a  con- 
version is  established.  Id, 

8.  A  purchaser,  however,  from  the 
co-tenant  who  has  assumed  to  sell 
the  whole  property  is  not  made 
liable  simply  from  his  purchase 
and  claim  to  be  sole  owner.        Id. 

4.  Plaintiff  and  P.  owned  a  planing 
machine,  which,  with  the  building 
in  which  it  stood,  they  leased  for  a 
term  of  years.  P.  being  indebted 
to  defendants  gave  them,  as  se- 
curity, a  chattel  mortgage  upon 
the  whole  machine ;  he  informed 
them,  however,  at  the  time,  that 
he  owned  only  half,  and  plaintitf 
the  other  half.  The  payments 
stipulated  in  the  mortgage  were 
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fixed  so  as  to  correspond,  in 
amounts  and  dates,  wilk  the  rents 
reserved  in  tlie  lease  which  was 
looked  to,  to  discharge  the  mort- 
gage debt.  In  an  action  for  conver- 
sion of  plaintiffs  interest,  held,  tliat 
the  taking  of  the  mortgage  did  not 
amount  to  a  conversion  by  defend- 
ants, conceding  that  the  giving  of 
it  was  a  conversion  by  P. ;  that  the 
effect  of  the  mortgage  was  Bimply 
to  vest  the  interest  of  P.,  upon  de- 
fault, in  defendants.  Id. 

6.  Defendant  H.  6.  S.,  after  default, 
removed  the  machine  from  the 
possession  of  the  lessees,  claiming 
a  right  so  to  do.  It  appeared  that 
no  demand  was  made  upon  hi^i 
before  suit  brought,  and  until  after* 
that  time  he  neither  did  nor  said 
any  thing  in  d«*nial  of  plaintiff's 
right  as  co-tenant.  Held,  that  the 
taking  possession  was  simply  the 
exercise  of  defendants'  rights  as 
co-tenants,  and  neither  mfule  the 
defendants  jointly  nor  H.  B.  S. 
individually  liable.  Id, 

CORPORATIONS. 

1.  Where  a  stockholder  receives  from 
a  corporation  dividends  declared 
imd  admitted  by  it  to  be  due  to 
him  on  shares  'of  the  corporate 
stock,  an  action  is  not  maintainable 
against  him  in  the  first  instance, 
at  the  suit  of  one  claiming  to  be 
entitled  to  share  in  the  dividends, 
but  whose  rights  had  been  ignored 
by  the  corporation,  to  recover  as  for 
moneys  had  and  received,  the  pro- 
portion of  the  dividends  so  re- 
ceived, which  plaintiff  would  have 
been  entitled  to  had  his  shares 
participated.  Peck?iamy.VanWag- 
enen.  40 

2.  It  seems  that  the  remedy  of  one 
thus  wrongfully  excluded  from 
the  rights  of  a  stockholder  is 
against  the  company.  Id. 

8.  He  cannot  follow  the  assets  of  the 
'company  in  the  hands  of  parties  to 
whom  it  has  paid  them,  until,  at 
least,  he  has  established  his  rights 
as  a  creditor  of  the  company,  and 
has  exhausted  his  legal  remedies 
against  it.  Id, 

4.  The  confiscation  acts  of  Congress 
do  not  contemplate  or  authorize 


the  confiscation  of  the  property  of 
a  corporation.  Ilialey  v.  i^Junix  Bk, 

318 

5.  One  who  deals  with  the  officers 
or  agents  of  a  corporation  is  bound 
to  know  their  powers  and  the  ex- 
tent of  their  authority  ;  tho  corpo- 
ration is  only  bound  by  their  acts 
and  contracts  which  are  within  the 
scope  of  their  authority.  Alex- 
ander  v.  CavldweU.  480 

6.  It  cannot  be  presumed  that  the 
agent  of  a  corporation  bad  author- 
ity to  transact  business  which  the 
corporation  itself  was  not  by  its 
charter  authorized  to  engage  in.  Id, 

See  Bridge  Cokpanibs. 

Charitable  Associations. 
Qas-Light  Companies. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Mining  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 

COSTS. 

The  will  of  R.  gave  to  plaintiffs  cer- 
tain, legacies,  payable  after  the 
debts  of  the  testator  had  been  dis- 
charged. Plaintiffs  brought  this 
action  for  an  accounting  by  certain 
of  the  defendants,  as  executors 
and  trustees  under  said  will,  and 
for  a  payment  of  the  amount  found 
due,  out  of  the  property  in  their 
hands;  or,  if  this  proved  insuf- 
ficient, out  of  the  real  estate  in 
the  hands  of  the  other  defendants, 
"  so  far  as  the  same  might  be  ap- 
plicable." The  referee  found  that 
'  the  testator  was  insolvent,  that 
the  real  estate  in  question  was 
sold  to  pay  debts  and  the  com- 
plaint  was  dismissed.  Defendants 
appeared  by  different  attorneys, 
and  an  extra  allowance  of  costs 
was  made  to  each.  Held,  error; 
that  the  facts  furnished  no  basis 
on  which  an  extra  allowance  could 
be  computed  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
reference  thereto  (§  309),  as  there 
was  no  **  recovery,"  or  "  claim 
for  the  payment  of  any  fixed  sutn 
and  **  the  subject-matter  involved ' 


»f 


INDEX. 


651 


was  plaintiffs'  interest  when  ascer- 
tained, which  proved  to  be  nothing. 
Weaver  v.  Ely.  89 


An  aUomey*8  lien  on  judg- 


ment for  costs  can  only  be  asserted  by 
him;  until  so  asserted  judgment  be- 
longs toplaintiff  and  may  be  attached. 
See  WeJde  v.  Conner.  231 

COUNTER-CLAIM. 

In  an  action  on  contract  to 

build  sewers^  defendant  set  up  as  a 
eounter-claimy  damages  for  breach  of 
contract  in  not  completing  the  work. 
Held,  that  while  defendant  might 
7iave  claimed  tJis  contract  forfeited  by 
refusal  to  complete  performance,  yet 
not  having  done  so  it  could  not  now 
insist  upon  it,  but  this  did  not  pre- 
clude it  from  insisting  upon  the 
counter-claim,  Taylor  v.  The  Mayor. 
(Mem.)  625 

COUNTIES. 

A  municipal  corporation  or  a  county 
has  the  power  to  lease  real  estate 
when  the  use  thereof  is  needed  to 
carry  out  any  of  its  acknowledged 

Sowers  and  purposes.     Davics  ▼. 
{ayor,  etc.  '  207 

COURTS. 

See  Court  op  Appeals. 
CoDiiTS  OP  Sessions. 
Supreme  Court. 
Surrogate's  Court. 

COURT  OF  APPEALS. 

When,  during  the  pendency  of  an 
appeal  to  this  court  from  an  order 
denying  a  motion  to  change  the 
place  of  trial  in .  the  action,  the 
plaintiff  moves  the  cause  for  trial 
and  takes  judgment  in  the  county 
wherein  the  venue  is  laid,  this  court 
has  no  jurisdiction  to  entertain  a 
motion  to  set  aside  the  judgment ; 
it  has  only  jurisdiction  of  so  much 
as  is  brought  up  by  appeal  from 
the  order.     Veeder  v.  Baker.      163 

2.  Notwithstanding  the  provision  of 
the  Code  of  Civil  Procedure  (§  791) 
giving  preferences  among  civil 
causes,  a   party  claiming  a  prefer^ 

,  ence  in  this  court  must  comply  with 


the  directions  of  Rule  20 ;  L  tf.,  he 
must  state  such  claim  in  his  notice 
of  argument,  and  the  grounds  of 
the  preference,  etc,  Taylor  v. 
Wing.  527 

8.  Effect  cannot  be  given  by  this 
court  to  a  stipulation  requiring  or 
consenting  to  the  review  on  appeal 
of  rulings  made  by  a  trial  court,  to 
which  no  exceptions  appear  in  the 
case.    Briggs  v.  Waldron,         582 

COURTS  OF  SESSIONS. 

1.  The  provision  of  the  State  Consti- 
tution (art.  6,  §  26),  declaring  that 
'^courts  of  Special  Sessions  shall 
have  such  jurisdiction  of  offenses 
of  the  grade  of  misdemeanors  as 
may  be  prescribed  by  law  *'  is  not 
limited  to  offenses  of  the  grade 
specified,  created  by  statute  after 
the  adoption  of  that  provision ;  it 
includes  as  well  all  such  offenses 
existing  by  statute  at  that  time, 
including  petit  larceny.  People 
ex  rel.  v.  JhttcJier.  240 

2.  The  said  provision  also  was  in- 
tended to  confer  authority  upon 
said  courts  as  they  were  then  or 
might  thereafter  be  constituted  by 
statute,  and  without  regard  to  the 
question  whether  or  not  they  were 
authorized  to  summon  and  im- 
pannel*  a  common-law  jury .       Id. 

3.  The  provision,  therefore,  of  the 
act  of  1879  (chap.  390,  Laws  of 
1879),  giving  to  courts  of  Special 
Sessions,  Except  in  the  cities  of 
New  York  and  Albany,  exclusive 
jurisdiction  to  hear  and  determine 
in  the  first  instance  "  charges  for 
petit  larceny  not  charged  as  a  sec- 
ond offense, "  is  constitutional  and 
valid.  Id, 

4.  The  Supreme  Court  has  no  power 
to  let  to  bail  one  charged  with  such 
an  offense.  Id. 

COVENANTS. 

The  distinction  between  a  covenant 
to  secure  against  liability  and  one 
to  indemnify  against  damages  by 
reason  of  non-performance  of  some 
specified  act,  pointed  out.  ^at.  Bk. 
V.  Bigler,  51. 
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CRIMINAL  TRUL. 

1,  Upon  the  trial  of  an  indictment  for 
larceny  it  did  not  appear  that  the 

grisoner  was  present  at  the  ware- 
ouse  from  which  the  property  was 
taken,  or  in  its  close  vicinitj,  but 
there  was  proof  upon  the  trial 
tending  to  show  that  he  had  part  in 
planning  the  theft  and  in  learning 
the  situation  of  the  premises  and 
the  ways  of  the  keeper  thereof. 
That  the  one  who  was  in  fact  en- 
gaged in  taking  the  property  sent 
the  porter  of  the  warehouse  to  the 
house  of  the  keeper  with  a  letter, 
and  promised  a  reward,  upon. his 
calling,  after  the  delivery  of  it,  at 
a  specified  street  and  number,  and 
that  on  reaching  the  street,  while 
searching  for  the  number,  he  met 
the  prisoner  and  conversed  with 
him  about  the  keeper  and  his 
whereabouts.  Held,  tliat  the  testi- 
mony was  sufficient  to  authorize 
the  submission  of  -the  question  of 
the  prisoner's  participation  as  prin- 
cipal in  the  theft  to  the  jury.  Mc- 
Camey  v.  People,       '  408 

2.  To  constitute  one  a  principal  in  a 
felony,  he  must  be  present  at  its 
commission ;  his  presence,  how- 
ever,  may  be  constructive,  and  this 
is  established  when  it  is  shown 
that  he  acted  with  another  in  the 
pursuance  of  a  common  design  and 
was  so  situated  as  to  be  able  to 
give  aid  to  his  associates  with  a 
view  to  insure  the  success  of  the 
common  purpose.  Id, 

8.  The  letter  handed  to  the  watch- 
man, a  decoy  letter,  was  received 
in  evidence.     Held^  no  error.    Id, 

4.  A  telegram  was  offered  in  evidence 
on  the  part  of  the  people ;  the 
district  attorney  stated  he  expected 
to  show  that  the  prisoner  was  once 
employed  where  he  would  have 
had  knowledge  of  the  meaning  of 
certain  marks  upon  it.  and  that  if 
he  did  not  by  further  testimony 
connect  the  prisoner  with  it,  he 
•*  would  consent  tliat  the  message 
be  stricken  out."  The  prisoner's 
counsel  objected  that  he  was  not 
then  connected  with  it,  and  to  the 
taking  of  it,  "  on  the  promise  to 
strike  it  out."    The  objection  was 


overruled.  Hdd,  no  error,  that  it 
was  a  mere  question  as  to  the  or- 
der  of  proof  and  within  the  discre- 
tion pf  the  court.  Id. 

5.  Also,  hdd^  that  the  omiBsion  of 
the  court  on  its  own  motion  to 
strike  out  this  evidence  upon  fail- 
ure of  the  prosecution  to  connect 
the  prisoner  with  it  was  not  error ; 
that  it  was  for  the  prisoner  to  ask 
to  have  the  evidence,  if  he  so  de- 
sired, stricken  out.  or  to  request 
the  court  to  charge  the  jury  to  dis- 
regard it,  and  his  omission  to  do 
so  was  a  waiver  of  his  rights    Id. 

6.  A  witness  for  the  prisoner  was 
showA*  on  cross-examination,  a 
copy  of  a  telegram,  and  was  asked 
if  he  received  it.  This  was  ob- 
jected to,  as  having  nothing  to 
do  with  the  trial  and  as  immaterial. 
The  objection  was  overruled.  The 
telegram  was  not  read  or  offered  in 
evidence.    Held^  no  error.  Id. 

7.  The  sufficiency  of  the  evidence 
upon  which  a  grand  jury  finds  an 
indictment  is  not  a  question  which 
can  be  raised  by  plea  to  the  indict- 
ment   Hope  v.  PeopU,  418. 

8.  It  is  not  a  proper  plea,  therefore, 
to  an  indictment  that  the  grand 
jury  received  incompetent  and  ir- 
relevant evidence,  to  wit :  the  ex 
parte  affidavits  taken  before  the 
committing  magistrate.  Id. 

9.  It  seems  that  allegations  that  a 
grand  jury  rec^iv^  and  consid- 
ered such  affidavits  would  not  be 
sufficient  to  sustain  a  motion  to 
quash  the  indictment,  in  the  ab- 
sence  of  averments  or  proof  that 
the  affidavits,  were  the  only  evi- 
dence or  that  some  fact  material 
to  the  case  of  the  prosecution  was 
established  thereby,  or  that  the 
witnesses  by  whom  the  affidavits 
were  made  were  not  also  person- 
ally examined,  or  that  the  indict- 
ment was  not  based  upon  sufficient 
competent  evidence.  Id. 

10.  Where  an  indictment  contains 
several  counts,  some  of  which  are 
good,  the  fact  that  some  of  the 
counts  are  bad  does  not  make  a 
conviction  erroneous  where  the 
verdict  is  general  Id* 
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11.  Upon  the  trial  of  an  indictment 
for  robbery  in  the  first  degree,  the 
property  taken  being  charged  to 
be  one  key  of  the  value  of  one  dol- 
lar, evidence  on  the  part  of  the 
proeeeution  was  to  tho  effect  that 
certain  persons,  one  of  -whom  was 
the  prisoner,  entered  the  room  of 
W.,  who  was  janitor  of  a  bank, 
masked,  while  he  was  in  bed;  that 
they  saffbcated  and  handcuffed  him, 
and  by  putting  a  pistol  to  his  head 
compelled  him  to  disclose  the  com- 
bination of  the  lock  of  the  bank 
safe,  and  put  him  into  such  a  state 
of  terror  as  to  be  incapable  of  re- 
sistance;  that  they  then  took  and 
caiYied  away  the  bank  keys  from  a 
table  in  his  presence,  one  of  them 
being  the  key  of  the  street  door, 
and  subsequently  entered  and 
robbed  the  bank.  There  was  no 
evidence  of  any  intention  to  return 
the  keys,  or  that  the  street  door 
key  waa  ever  recovered.  Held, 
that  the  evidence  justified  the  jury 
in  finding  a  felonious  taking  of  the 
key  from  W.  against  his  will  and 
in  his  presence  by  violence  to  his 
person  and  by  putting  him  in  fear 
of  immediate  personal  injury,  and 
that  such  a  finding  established 
robber^  in  the  first  deCTee  (2  R.  S. 
677,  §  55);  that  the  intent  with 
which  they  took  the  key  was  a 
question  of  fact  for  the  jury,  and 
if  they  found  that  the  robbers  took 
it  witn  intent  to  appropriate  it,  the 
use  subsequently  made  of  the  key 
although  in  the  minds  of  the  rob- 
bers at  the  time  of  the  taking  could 
not  affect  the  question  of  their 
guilt ;  and  that  it  was  immaterial 
whether  the  robbers  formed  the 
plan  of  taking  the  key  before  they 
entered  the  room  or  whether  it 
was  an  after-thought  suggested  by 
seeing  it  on  the  table.  Id, 

12.  Also,  A^,  that  evidence  of  the 
burglary  committed  at  the  bank 
was  admissible  for  the  purpose  of 
showing  that  it  was  committed  by 
the  same  party  who  committed  the 
robbery,  and  by  connecting  the 
prisoner  with  the  burglary  to  con- 
nect him  with  the  robbery.         Id. 

13.  Upon  the  trial  of  an  indictment 
evidence  of  the  commission  of 
another  crime  by  the  prisoner  is 


competent  where  it  is  relevant  and 
material  on  the  question   of  the 

?fuilt  of  the  prisoner  of  the  crime 
or  which  he  is  on  trial.  li, 

14.  Also,  held^  that  evidence  was 
competent  of  the  complicity  of  the 
prisoner  in  a  prior  scheme  to  enter 
and  rob  the  bank  Id, 

15.  Upon  the  trial  of  an  indictment, 
therefore,  charging  the  accused 
with  obtaining  the  signature  of 
the  mayor  of  the  city  of  New  York 
to  a  warrant  drawn  on  its  chamber- 
lain by  false  pretenses,  to  wit:  by 
means  of  a  false  and  fraudulent 
bill,  set  forth  in  the  indictment, 
represented  by  the  accused  to  be 
a  just  and  true  account  the 
m^yor  testified  that  he  had  no 
distinct  recollection  of  what  oc- 
curred at  the  time  he  signed  the 
warrant,  and  knew  that  he  signed 
it  simply  because  his  name  was 
affixed  to  it,  it  appeared  that  the 
bill  in  question  was  delivered  to 
him ;  he  was  then  allowed  to  testify 
to  the  routine  of  business  in  his 
office.  Held,  no  error.  People  ex 
reL  Fhelpa  v,  Oyer  and  Terminer, 

436 

16.  It  appeared  from  this  evidence 
that  while  the  mayor  did  not  read 
or  examine  each  voucher  which 
accompanied  the  warrants  pre- 
sented  to  him  to  sign,  he  required 
their  presence  and  was  induced  to 
sign  by  the  presence  of  the  bill 
and  by  the  approval  thereof  by  the 
proper  officers.  Held,  that  this 
authorized  the  submission  of  the 
question  to  the  jury  as  to  whether 
the  presence  of  the  bill  was  one  of 
the  inducements  to  the  signature ; 
that  its  bare  presence  although 
neither  examined  nor  read  by  the 
mayor  was  a  false  pretense.        Id. 

17.  It  appeared  that  a  duplicate  of 
the  bill  was,  in  accordance  with 
the  custom  in  the  municipal  offices, 
prepared  and  accompanied  the 
original  bill  when  presented  to 
the  mayor.  Ileld^  that  this  fact 
and  that  the  duplicate  might  alone 
have  produced  the  result,  was  im- 
material,  as  it  was  but  part  and 
parcel  of  the  false  pretense  for 
which  the  prisoner  was  responsible. 
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18.  A  jaroT  was  challenged  bj  the 
prisoner  for  principal  cause  and  to 
the  favor :  he  testified  io  substance 
that  he  had  read  in  the  newspapers 
of  great  frauds  perpetrated  against 
the  city ;  that  he  had  read  of  the 
prisoner's  case  and  had  formed  in 
some  degree  an  opinion  in  regard 
thereto,  which  he  had  yet,  and  it 
would  require  evidence  to  remove 
it ;  but  that  his  opinion  was  con- 
tingent, founded  on  an  assumption 
of  the  truth  of  what  he  had  read, 
which  he  had  not  investigated  ; 
that  his  opinion  was  the  general 
impression  a  man  derives  from 
reading  a  statement  in  a  news- 
paper ;  that  he  verily  believed  he 
could  render  an  impartial  verdict 
and  that  his  previously  formed 
opinion  would  not  bias  or  affect 
such  verdict,  nor  would  he  be  in- 
fluenced at  all  on  the  trial  there- 
by ;  that  if  put  upon  the  jury  he 
would  discard  his  opinion  and 
decide  upon  the  testimony,  and 
in  that  event  it  would  not  re- 
quire evidence  to  overcome  his 
opinion,  and  he  would  try  the  case 
without  being  influenced  by  it. 
The  challenges  were  overruled  and 
the  juror  was  then  challenged  per- 
emptorily. After  the  full  number 
of  peremptory  challenges  had  been 
exhausted  another  j  uror  was  called 
whom  the  prisoner's  counsel  pro- 
posed to  challenge  peremptorily 
upon  the  ground  that  they  had 
been  unlawfully  compelled  to  ex- 
haust challenges  by  the  alleged 
erroneous  decision  of  Ihe  court  as 
to  the  competency  of  said  juror. 
The  court  denied  the  right  to  fur- 
ther peremptory  challenges.  Held^ 
no  error ;  that  if  the  question 
could  be  thus  raised,  as  to  which 
quasre,  the  ruling  as  to  competency 
was  correct,  and  the  exhaustion  of 
the  peremptory  challenges  was  not 
compelled  by  any  error  of  the 
court.  Id, 

19.  A  party  seeking  to  elicit  new 
matter  constituting  an  element  of 
his  case,  upon  cross-examination 
of  a  witness  produced  by  the  op- 
posite side,  has  not  the  right  to  put 
leading  questions  ;  as  to  such  new 
matter  the  witness  becomes  his 
own.  Id, 

80.  The  range  and  extent  of  a  ctobs- 


examination  is,  as  a  general  rule, 
within  the  discretion  of  the  court, 
subject  to  the  limitation  that  ii 
must  relate  to  matters  pertinent 
to  the  issue,  or  which  tend  to  dis- 
credit the  witness  or  impeach  his 
moral  character.  Id, 

21.  Where  this  limitation  has  been 
regarded,  this  court  cannot  inter- 

#fere,  save  where  there  has  been 
an  abuse  of  discretion.  Id, 

22.  Plaintiff  in  error  was  indicted 
under  the  provision  of  the  act  **  to 
prevent  and  punish  wrongs  to 
children "  (§  4,  chap.  122,  Iaws 
of  1876),  which  declares  it  to  be  a 
misdemeanor  for  one  "  having  the 
care  or  custody  of  any  child"  to 
cause  or  permit  the  child's  life  to 
be  endangered  or  health  to  be  in- 
jured, etc.  The  charge  was  that 
the  accused  willfully  neglected  to 
provide  the  child  named,  of  whom 
he  had  the  care  and  custody,  with 
proper  and  sufficient  food,  clothing 
and  medicine,  thus  causing  \& 
health  to  be  injured.  It  appeared, 
on  trial,  that  the  accused  was  the 
secretary  of  a  benevolent  institu- 
tion, having  a  board  of  trustees, 
and  subject  to  visitation  of  the 
Supreme  Court  and  the  State 
Board  of  Charities  and  Corrections. 
He  was,  however.  In  actual  charge, 
provided  for  the  household,  and 
was  the  director  of  all  its  internal 
affairs,  and  had  the  actual  care  and 
custody  of  its  inmates.  Held,  that 
he  had  the  care  and  custody  of 
the  child  within  the  meaning  of 
the  statute.     Cowtey  y.  People,  464 

28.  The  court  declined  to  charge  that 
the  prisoner  had  no  right  to  re- 
ceive and  distribute  the  revenue 
provided  by  the  legislature  for  said 
institution.  It  did  not  appear  that 
the  ability  to  supply  more  and  dif- 
ferent food  or  otner  needful  things 
depended  upon  that  revenue,  but 
it  appeared  that  he  had  other 
means  in  his  power  to  use.  Hdd, 
no  error.  Id, 

24.  The  court  charged  that  if  the 
prisoner  took  the  child  into  his 
care  and  custody,  the  law  imposed 
upon  him  the  duty  of  giving  him 
food,  clothing,  care  and  medical 
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attendance  reasonably  neoeesary 
and  proper  to  keep  his  life  from 
danger  and  his  health  from  in- 
jury.  Also,  that  if  he  did  not  have 
the  means  to  provide  what  was 
needful  for  the  child,  it  was  his 
duty  to  apply  to  the  public  author- 
ities for  aid  ;  and  that  if  the  pris- 
oner neglected  so  to  do  and  life 
was  endangered  or  health  injured 
he  was  goilty.    Held,  no  error.  Id. 

25.  One  who,  with  no  natural  or 
legal  duty  voluntarily  seeks  and 
assumes  the  care  and  custody  of 
a  child  is  amenable  to  the  statute 
if  he  fails  to  perform  the  duty  re- 

? aired,  to  the  injury  of  the  child, 
t  is  not  requisite  to  aver  or  prove 
that  he  had  means  of  support ;  he 
must  either  perform  his  duty  or 
surrender  such  care  and  custodv. 

id, 

26.  In  putting  hypothetical  questions 
to  expert  witnesses  counsel  may 
assume  the  facts  in  accordance 
with  his  theory  of  them  ;  it  is 
not  essential  that  he  state  the  facts 
as  they  exist.  Id. 

27.  The  indictment  charged  the  of- 
fense to  be  on  a  day  specified  ;  the 
proof  was  of  continuous  acts  and 
omissions  in  giving  the  child  in- 
sufficient |ood ;  no  one  specific  act 
was  shown  to  have  been  done  on 
any  given  day.  Held,  that  the  stat- 
ute did  not  require  the  offense  to 
be  made  out  by  proof  of  an  act  on 
any  particular  day  ;  that  the  in- 
dictment was  good  averring  the 
offense  on  a  day  specified,  and 
proof  of  repeated  and  continuous 
acts  or  neglects  connected  in  ope- 
ration resulting  in  the  effect  con- 
demned by  the  statute  was  suffi- 
cient to  sustain  the  indictment.  Id. 

28.  The  prosecution  offered  in  evi- 
dence photographs  of  the  child, 
one  taken  l)efore  he  went  to  the 
institution,  and  others  taken  about 
two  weeks  after  he  was  taken 
away.  It  was  proved  that  said 
photographs  were  accurate  pic- 
tures as  the  child  appeared  at  the 
times  they  were  taken ;  also,  that 
the  child  improved  in  condition 
after  he  was  taken  from  the«pri8- 
oner^s  custody  and  before  the  last 
photographs  were  taken.     These 


were  received  nnder  a  general  ob- 
jection.   Hd'.d,  no  error.  Id, 

2D.  Upon  the  trial  of  an  indictment 
for  KHeping  a  disorderly  and  com- 
mon bawdy  and  gambling  house, 
after  the  court  had  charged  that  if 
..he  defendant  kept  a  gambling 
house  where  gamblers  resorted  to 
play  for  money,  and  did  so  play  to 
the  knowledge  of  defendant,  he 
was  guilty,  defendant's  counsel 
asked  the  court  to  charge  that  the 

E laying  of  cards  in  defendant's 
ouse  did  not,  of  itself,  make  it  a 
gambling  house.  The  court,  in  re- 
ply, said,  "  Except  that  it  is  the 
gambling  for  money  that  makes  it 
a  disorderly  house."  Heldy  no 
error  ;  that  the  court  had  properly 
defined  the  offense  of  keeping  a 
gambling  house,  and  its  remark 
clearly  referred  to  a  house  of  that 
character.     King  v.  People.      587 

See  Nonsuit. 

CUSTOiM. 

A  custom  or  usage  in  a  business 
will  not  bind  the  parties  to  a  con- 
tract unless  it  appears  they  had 
knowledge  of  its  existence,  or  that 
it  is  so  general  that  they  must  he 
presumed  to  have  contracted  with 
reference  to  it.  Harris  v.  Tun^ 
bridge.  92 

DAMAGES. 

1.  Plaintiff  and  defendants  McC.  en- 
tered  into  a  contract  by  which  the 
former  agreed  to  convey  to  the  lat- 
ter seven  lots,  they  ^ving  back 
their  bond  and  a  mortgage  on 
each  lot  for  the  purchase-money. 
The  vendees  agreed  to  erect  a 
dwelling  upon  each  lot,  plaintiff 
making  to  them  certain  advances 
as  the  work  progressed,  to  be  re- 
paid out  of  the  proceeds  of  mort- 
gages upon  the  lots.  After  the  pa- 
p<^r9  were  executed  and  the  work 
of  building  commenced,  the  ven- 
dees negotiated  a  loan  of  defend- 
ant G.,  secured  by  mortgages  upon 
four  of  the  lots,  and  an  agreement 
was  made  between  all  the  parties, 
to  the  effect,  among  other  things, 
that  a  certain  portion  of  the  uiou. 
eys  loaned  should  be  deposited  iu 
a  trust  company  "  as  collateral  se* 
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curity  for  the  e&mpletlon  of  the 
dwelling-hooses/'  and  that  said 
mortgages  should  have  the  priority 
over  plaintifTa  mortgages  on  said 
lots.  The  vendees  failed  to  per- 
form their  agreement,  and  after 
the  expiration  of  the  time  fixed  for 
,  performance,  abandoned  the  prem- 
ises ;  whereupon  plaintiff  went  on 
and  completed  the  buildings.  In 
an  action  to  reach  the  trust  funds, 
held,  that  plaintiff's  damages  were 
the  difference  between  the  value 
of -the  premises  as  they  were  when 
abandoned  by  the  vendees,  and 
what  their  value  would  have  been 
had  the  buildings  then  been  com- 
pleted aSccording  to  the  contract ; 
and  that  he  was  entitled  to  have 
out  of  the  trust  fund  the  amount 
of  the  damages  so  estimated.  Kidd 
V.  McChrmiSe,  891 

2.  Also,  Tield,  that  plaintiff  was  en- 
titled to  recover  for  expenditures 
made  after  the  foreclosure  sales  in 
completing  the  buildings.  Id. 

3.  Where  a  right  of  action  for  dam- 
ages which  can  survive  involves, 
mingled  with,  but  separable  from 
such  damages,  other  damages  of  a 
character  that  die  with  the  party, 
the  revival  of  the  action  does  not 
draw  the  latter  with  it  and  permit 
a  recovery  therefor.  Cregin  v. 
Brooklyn  Orosstown  R.  R.  Co.      595 

In  action  against  8toch-broker 

when  question  forjwry. 

See  Harris  v.  Turritridge,  92 

Measure   of,    in    ctetion  for 

breach  qf  contract  by  municipal  cor- 
poration toUh    contractor   Jor  w>rk. 

SeeBairdv.  Mayor.  254 

In  action  against  common  ear- 
ner for  datnages  to  goods,  evidence  of 
price  at  which  the  damaged  goods 
sold  at  auction  is  competent  x>n  a  ques- 
tion of  damages. 

See  Guiterman  v.  L.  y.  T.  dk  P.  8. 
Co.  588 

When  defendant  in  action  of 

ejectmsnt  may  mitigate  damages  by 
offsetting  improvements. 

See  Wood  v.  Wood.  675 

WTienpctrty  accepts  the  tests 

of  ifie  measure  of  damages  insisted 
vpon  by  tlis  opposite  party  and  tnakee 


proof  in  aeeordanee    therewith,  tJie 
Cotter  cannot  insist  that  it  is  not  the 
true  measure. 
See  Taylor  v.  Tfie  Mayor{Mem.)  625 

DEBTOR  AND  CREDITOR. 

1.  It  seems,  that  the  right  of  a  debtor 
making  a  payment  to  direct  upon 
which  one  of  several  distinct  lia. 
bilities  or  demands  held  by  his 
creditor,  it  shall  be  applied,  must 
be  exercised  at  the  time  of  pay- 
ment ;  if  he  makes  a  payment 
without  directing  at  the  time  as  to 
its  appropriation,  the  money  be- 
comes al)6o1utely  the  property  of 

'  the  creditor  and  he  may  apply  it 
as  he  chooseff.  Nal,  Bk.  v.  Bigler. 

51 

2.  So,  where  the  debtor  assigns  prop- 
erty  as  collateral  security  generally 
without  dictating  upon  what  de- 
mand its  proceeds  shall  be  applied, 
he  cannot  bind  the  creditor  by  any 
subsequent  direction,  but  the  latter 
may  apply  such  proceeds  to  any  of 
the  demands  held  by  him  which 
are  due  fX  the  time  the  money  is 
received.  Id. 

3.  Where,  in  an  agreement  for  an 
extension  of  the  time  of  payment 
made  between  a  creditor  and  the 
principal  debtor,  the  right  to  pro- 
ceed  against  the  curety  is  reserved, 
such  agreement  is  held  to  be  con- 
ditional  upon  the  assent  of  the 
suretv,  and  he  is  *not  discharged 
thereby.  Id, 

4.  Wliere  money  is  collected  by  a 
creditor  by  the  sale  of  collaterals 
placed  in  his  hands  to  secure  sev- 
eral distinct  items  of  indebtedness, 
under  such  circumstances  that 
neither  he  norths  debtor  possesses 
the  right  to  determine  as  to  the 
application,  the  power  devolves 
upon  the  court,  and  it  will  applv 
the  money  upon  equitable  princi- 
ples.   Jones  V.  Berudict.  79 

5.  W.  H.  held  certain  notes  and  a 
'  mortgage  as  security  for  an  in- 
debtedness of  W.  F. ;  the  latter 
was  dealing  with  and  was  indebted 
also  to  F.,  B.  &  Co.  To  secure  any 
balance  which  might,  at  any  time, 
be  due  from  W.  F.  to  that  firm, 
W.  H.  transferred  to  tiiem  said 
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Becurities,  the  same  to  be  returned 
to  him  when  Buch  balance  was 
paid ;  afterward  W.  H.  drew  drafts 
upon  F.,  B.  &  Co.  for  the  benefit  of 
a  mining  ox>rporation,  in  which  he 
had  no  interest,  bat  in  which  W. 
F.  and  the  plaintiff  were  stock- 
holders,  W.  F.  being  its  superin- 
tendent ;  these  drafts  were  ao- 
.cepted  by  said  firm  upon  an  agree- 
ment that  the  notes  and  mortgages 
shoald  be  held  as  security  there- 
for; and,  not  having  been  paid 
at  maturity,  were  taken  up  by  the 
firm.  To  procure  an  extension  of 
the  time  of  payment  W.  F.  exe- 
cuted his  notes,  payable  to  his 
order,  which  were  indorsed  by  him, 
by  plaintiff  and  by  other  stockhold- 
ers, and  were  delivered  to  F.,  B.  & 
Go.  The  stockholders,  including 
plaintiff  and  W.  F.,  subsequentlv 
executed  an  agreement  by  which 
each  obligated  himself  to  pay  his 
proportionate  share  of  liabilities 
assumed  for  the  benefit  of  the  cor- 
poration. F.,  B.  &  Co.  recovered 
judgment  upon  the  stockholders' 
notes,  and  subsequently  collected, 
upon  the  mortgage,  a  sum  suffi- 
cient nearly  to  pay  the  balance 
due  them  from.  W.  F.  In  an  action 
brought  for  relief  against  said 
judgment,  plaintiff  claiming  that 
the  sum  so  collected  should  be  ap- 
plied pro  rata  upon  the  debts  for 
which  the  mortgage  wieis  held  as 
security,  held,  that  whether  the 
application  of  the  money  devolved 
upon  the  creditor  or  the  court, 
equity  justified  its  application  upon 
the  balance  due  from  W.  F.        Id. 

6.  It  sefnui  that  one  of  several  origi- 
nal debtors  may  so  contract  with 
the  others  for  their  assumption 
and  payment  of  the  common  debt, 
as  to  acquire  the  rights  of  surety, 
upon  notice  of  the  new  arrange- 
ment being  given  to  the  creditor. 
PalmeT  v.  Ihcrdy.  144 

7.  Such  notice,  however,  must  be 
definite  and  distinct,  and  so  given 
as  to  fully  and  fairly  apprise  the 
creditor  of  the  changed  attitude  of 
the  debtor  claiming  the  lights  of  a 
surety.  Id, 

DECEIT. 
1.  V.niere  a  member  of  a  firm  makes 
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to  a  mercantile  agency  statements 
known  by  him  to  be  false,  as  to 
the  capital  invested  in  the  firm 
business,  with  the  intent  that  the 
statements  shall  be  communicated 
to  persons  interested  in  ascertain- 
ing the  pecuniary  responsibility  of 
the  firm,  designing  thus  to  procure 
creditaaud  to  defraud  such  persons; 
and  such  statements  are  communi- 
cated to  one  who  in  reliance 
thereon  sells  goods  to  the  firm 
upon  credit,  ian  action  for  deceit  is 
maintainable  at  the  suit  of  the 
vendor  against  the  partner  making 
such  false  representations.  Eaton 
C.  A  B,  Co.  v.  Avery.  81 

2.  A  person  furnishing  information 
to  such  an  agency  as  to  his  means 
and  pecuniary  responsibility  is  to 
be  presumed  to  nave  done  so  to 
enable  the  agency  to  communicate 
the  informi^tion  to  persons  inter- 
ested, for  their  guidance  in  giving 
credit  to  him.  la, 

8.  In  such  an  action  plaintiff's  evi- 
dence was  to  the  effect  that  a  per- 
son employed  by  the  mercantile 
agency  applied  to  defendant  for  a 
statement  of  the  means  of  his 
firm,  to  be  reported  to  the  agency, 
informing  him  of  the  object  of  his 
visit;  that  defendant  stated  the 
capital  of  the  firm  to  be  $20,000 
chiefly  CQntributed  by  him,  in 
money,  and  gave  further  particu- 
lars. Tlie  employee  reduced  the 
statement  to  writing  and  afterward 
transcribed  it  on  the  books  of  the 
agency.  Defendant  subsequently 
applied  to  E.,  plaintiiTs  president, 
to  sell  his  firm  goods  on  credit. 
E.,  before  making  the  sale,  sent 
to  the  office  of  the  agency  for  in- 
formation as  to  the  responsibility 
of  the  firm  and  received  an  answer 
in  writing  which  gave  the  sub- 
stance of  defendant's  statements. 
This  E.  examined,  and  he  relied 
entirely  on  the  report  In  making 
the  sale.  After  the  failure  of  de- 
fendant to  pay,  E.  exhibited  to 
him  the  statement ;  he  admitted 
the  making  of  the  representations 
therein  Defendant  did  not  in 
fact  contribute  any  capital  either 
in  money  or  property ;  the  other 
partner  contributed  tools  valued  at 
(4,000,  of  which  K  agreed  to  pay 

83 
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of  tlie  grade  of  misdemeanors  as 
may  be  prescribed  hj  law.'*  is  not 
limited  to  offenses  of  the  grade 
specified,  created  by  statute  after 
the  adoption  of  that  provision ;  it 
includes  as  well  a^l  such  offenses 
existing  bj  statute  at  that  time, 
including  petit  larceny.  People  ex 
rel,  Comaford  v.  Butcher ,         240 

2.  The  said  provision  also  was  in- 
tended to  confer  authority  upon 
said  courts  as  they  were  then  or 
might  thereafter  be  constituted  by 
statute  and  without  regard  to  the 
question  whether  or  not  they  were 
authorized  to  summon  and  impanel 
a  common-law  jury.  Id, 

a  The  provision  of  the  act  of  1879 
(chap.  390,  Laws  of  1879).  giving 
to  courts  of  Special  Sessions,  ex- 
cept in  the  cities  of  New  York 
and  Albany,  exclusive  jurisdic- 
tion to  hear  and  determine  in  the 
first  instance  "charges  for  petit 
larceny  not  charged  as  a  second 
offense,"  is  constitutional  and 
valid.  Id. 


CONSTRUCTION. 

1.  In  the  interpretation  of  a  contract 
of  which  a  portion  is  printed  and 
a  portion  written,  greater  weight 
will  be  given  to  the  written  than 
to  the  printed  words  where  they 
are  in  conflict  and  tend  to  different 
results.    Clark  "v.  Woodruff.     618. 

2.  Where  a  bond  of  indemnity  given 
to  an  officer  can  reasonably  be  con- 
strued otherwise,  a  construction 
will  not  be  given  to  it  which  will 
make  the  obligors  liable  for  tres- 
passes which  they  did  not  direct  or 
authorize.  Id, 


CONTRACT. 

1.  Plaintiffs'  complaint  alleged  in 
substance  that  they  were  the  own- 
ers in  their  own  right  and  in  trust 
for  others,  with  full  power  of  dis- 
posal ,  of  certain  Bhares  of  the  stock 
of  the  P.  R.  K.  Co. ;  that  an  action 
to  foreclose  a  third  mortgage  on 
the  road,  brought  in  the  interest  of 
the  defendant  G.,  who  owned  a  ma- 


jority of  the  bonds  secured  by  the 
mortgage,  was  pending,  which  ac- 
tion certain  of  the  stockholders 
were  defending,  on  the  ground 
that  the  bonds  were  collusive  and 
fraudulent;  that  some  of  the  plaint- 
iffs had  filed  a  petition  to  oome 
in  and  defend,  when  O.,  with  a 
view  to  a  compromise,  promised  by 
letter  that  in  consideration  of  the 
relinquishment  by  plaintiffs  and 
defendant  D.  of  further  opposi- 
tion to  the  foreclosure,  in  case  he 
purchased  the  road  on  foreclosure 
sale,  he  would,  upon  the  plaintiffs 
organizing  a  successor  company 
and  complying  with  certain  con- 
ditions specified,  convey  the  road 
to  them;  that  plaintiffs  performed 
the  preliminary  obligations  con- 
tained in  said  agreement  to  be 
performed  on  their  part,  and  in 
consequence  G.  procured  a  .de- 
cree of  foreclosure,  and  a  sale  of 
the  road  was  effected ;  that  the 
decree  of  foreclosure  and  sale 
would  not  have  been  made  with- 
out their  co-operation  and  consent; 
that  after  the  making  of  said  agree- 
ment and  in  consideration  of  the 
surrender  -of  the  letter  by  plaint- 
iffs, and  of  their  consent  to  a 
modification  of  the  terms  of  the 
agreement,  G.  agreed  that,  in  case 
of  a  sale  under  the  decree,  ho 
would  become  the  purchaser,  and 

•  would  forthwith  organize  a  suc- 
cessor company,  and  convey  the 
road  to  it,  and  would  deliver  to 
plaintiffs  in  return  for  their  stock 
an  equal  amount  of  paid-up  stock 
of  the  new  company  ;  that  the  road 
was  purchased  on  the  foreclosure 
for  the  benefit  of  G.,  and  a  liew 
company  was  organized,  to  which 
the  property  was  conveyed,  but 
that  G.  refused  to  perform  his 
agreement  to  issue  the  new  shares 
in  exchange  for  plaintiffs'  stock. 
Upon  demurrer  to  the  complaint, 

.  Tield,  that  its  averments  were  suffi- 
cient to  constitute  a  cause  of  ac- 
tion, that  it  alleged  a  sufficient  con- 
sideration for  the  original  promise 
of  G.,  and  the  surrender  of  the  op- 
tion given  thereby  to  plaintiffs 
was  a  sufficient  consideration  for 
the  substituted  agreement.  Also, 
that  the  averment  of  a  refusal  by 
G.  to  issue  new  shares  in  exchange 
for  the  old  stock  implied  a  tender 
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of  tbe  old  shares.    Marie  v.  Gar- 
rison, 14. 

2,  It  is  not  essential  to  the  existence 
of  a  consideration  for  a  promise 
that  mutuality  of  obligation  should 
exist  between  the  parties  at  the 
time  of  the  making  of  the  promise. 

Id. 

8.  Where  a  proposition  is  made  by 
one  party  accompanied  by  a  prom- 
ise, a  voluntary  performance  by 
another  to  whom  the  proposition 
was  made,  of  the  requirements  in 
consideration  of  the  promise,  con> 
stitutes  a  consideration  which  will 
uphold  the  promise,  and  make  it 
binding.  Id. 

4.  The  agreement  was  claimed  to  be 
unlawful,  as  a  collusive  arrange- 
ment to  establish  a  fraudulent  debt 
and  as  calculated  to  prevent  com- 
petitive bidding  on  the  foreclosure 
Hale.    Heldt  untenable.  Id, 

• 

6.  The  mere  fact  that  an  arrange- 
ment entered  into  by  parties  hav- 
ing an  interest  in  property  about 
to  be  sold  at  public  or  judicial 
sale,  with  honest  motives,  -  for  the 
purpose  of  preserving  their  inter- 
ests, may  incidentally  restrict  com- 
petition upon  such  sale,  does  not 
render  the  agreement  illegal.     Id. 

6.  Plaintiff  purchased,  through  the 
agency  of  defendant,  a  stock  op- 
tion or  privilege  known  as  a  * 'strad- 
dle," which  secured  to  her  the  right 
to  demand  of  the  seller,  at  a  price 
stated,  a  certain  number  of  shares 
of  a  specified  stock,  or  to  require 
him  to  take  said  stock  at  the  same 
price,  within  sixty  days.  Plaint- 
iff was  induced  to  make  the  pur- 
chase by  printed  circulars  issued 
by  defendant,  explaining  the  na- 
ture of  a  '*  straddle,"  offering  to 
purchase  one  of  his  selection  upon 
payment  of  a  specified  sum,  and 
guaranteeing  that  fluctuations  in 
the  stock  during  the  pendency  of 
the  contract  would  amount  to 
eight  per  cent,  and  in  case  it  did 
not,  agreeing  to  refund  the 
amount  paid,  less  commissions. 
Plaintiff  authorized  defendant,  as 
her  agent,  to  exercise  the  option. 
On  the  next  day  after  the  purchase 


defendant  sold  the  fttock  "  short," 
which  resulted  in  a  loss.  Defend- 
ant claimed  on  appeal  that  this 
was  a  gambling  transaction,  and 
as  such  prohibited  by  statute.  No 
such  defense  was  set  up  in  the 
answer.  Held,  that  the  contract 
was  not  of  necessity  a  wager  con- 
tract ;  that  this  was  for  defendant 
to  prove ;  and  that  the  fact  that  it 
might  have  been  so  did  not  dis- 
pense with  the  necessity  of  prov- 
ing that  it  was.  Harris  v.  2\Ln^ 
bridge.  92 

7.  Defendant  offered  evidence  that  it 
was  common  for  parties  purchas- 
ing "  straddles  "  to  operate  in  stock, 
holding  the  straddle  as  security ; 
this  was  excluded,  and  the  court 
charged  that  plaintiff,  in  order  to 
be  bound  by  any  such  custom, 
must  have  been  aware  of  it. 
Hdd,  no  error.  Id, 

8.  The  department  of  docks  of  the 
city  of  New  York  advertised  for 
proposals  for  furnishing  certain 
iron  materials;  the  notice  specified 
the  period  of  the  contract  (six 
months),  and  stated  that  the  mate- 
rials must  be  delivered  as  called 
for  by  the  requisitions  of  the 
treasurer,  and  that  any  bidder 
"  must  be  engaged  in  and  well  pre- 
pai^d  for  the  business."  The  con- 
tract was  entered  into  with  plaint- 
iff; in  it  the  quantities  of  material 
were  stated  as  "  more  or  less,"  and 
it  was  agreed  that  the  deliveries 
should    be    "in    such   quantities 

*  *  *  as  shall  be  directed  by 
the  treasurer,"  also  that  the  mate- 
rials should  be  furnished  '*  accord- 
ing  to  the  specifications  and  the 
requirements  of  the  treasurer  un- 
der them  ; "  and  payments  were  to 
be  made  upon  the  engineer's  certi- 
ficate that  "  the  quantities  have 
been  delivered  as  per  requisition 
and  in  accordance  with  specifica- 
tions.'* In  the  specifications  each 
statement  of  quantity  was  fol- 
lowed  by  the  words  "more  or 
less."  Held,  that  the  agreement 
was  not  for  anv  definite  or  fixed 

• 

quantity  of  material  ;  but  that 
plaintiff  was  to  deliver  and  the 
city  only  bound  to  accept  what  was 
needed  by  the  department  and 
caUed  for  by  its  official  lequisi- 
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tions  ;  and  that,  therefore,  an  ac- 
tion to  recover  damages  because 
of  failure  to  take  the  quantities 
stated  in  the  specifications  was  not 
maintainable.  CaUmeyer  v.  Mayor, 
etc,,  of  N.  Y,  116 

0.  In  pnrsoance  of  an  invalid  ordi- 
nance of  the  common  council,  the 
Croton  aqueduct  board  of  the  city 
of  New  York  advertised  for  pro- 
posals for  paving  a  street.  On 
October  15,  1869,  the  proposals 
for  the  work  were  opened,  plaint- 
iff was  announced  to  be  the  lowest 
bidder,  and  the  contract  was 
awarded  to  him.  Plaintiffs  pro- 
posal was  accompanied  by  a  bond 
with  sureties  as  required  by  the 
specifications.  On  Decembes  18, 
1869,  the  common  council,  by  res- 
olution, rescinded  the  ordinance. 
Plaintiff  thereafter  demanded,  of 
the  said  board,  that  the  contract 
should  be  executed,  which  was  re- 
fused. In  May,  1872,  plaintiff  pre- 
sented the  papers  to  the  commis- 
sioners appointed  under  the  act  of 
1872  (chap.  580,  Laws  of  1872).  who 
gave  a  certificate  that  there  was 
no  fraud  in  the  award.  In  an 
action  to  recover  damages;  Jidd^ 
that  the  award  of  the  contract  by 
the  board  was  an  approval  of  a 
sufficiency  of  the  sureties  and  no 
other  was  needed;  that  the  secu- 
rity mentioned  in  section  38  of  the 
city  charter  of  1857  (chap.  446, 
Laws  of  1857),  which  is  required 
to  be  approved  by  the  comptroller, 
was  that  required  of  the  contrac- 
tor on  entering  into  the  formal 
contract  after  the  award  to  him, 
but,  held,  that  the  ordinance  not 
having  been  legally  passed  all  sub- 
sequent proceedings  were  invalid 
and  plaintiff  acquired  no  rights 
under  it ;  that,  as  previous  to  the 
passage  of  the  act  of  1872,  the  or- 
dinance was  annulled,  tliere  was 
nothing  for  the  commissioners  to 
act  upon ;  and  that,  therefore, 
plaintiff  was  not  entitled  to  re- 
cover.    Baird  v.  Mayor,  etc,     254 

10.  B  seems,  that  had  the  ordinance, 
authorizing  the  work,  been  vaUd 
and  the  proceedings,  prior  to  open- 
ing the  bids,  regular,  plaintiff 
would  have  had  a  valid  contract 
for  the  breach  of  which  he  could 


have  claimed  damages  (chap.  808, 
Laws  of  1861);  and  that,  having 
such  a  contract,  it  could  not  be 
destroyed  by  the  rescission  of  the 
ordinance.  Id, 

11.  Also,  that  the  quantities  men- 
tioned in  the  specifications  were 
proper  to  be  taken  as  prima  facie 
the  amount  of  work  to  be  aone ; 
and  that  the  prices  specified  in  the 
proposal,  less  what  the  work  could 
have  been  done  for,  furnished  the 
proper  measure  of  damaged .     Id . 

12.  Plaintiff  and  defendants  McC. 
entered  into  a  contract  by  which 
the  former  agreed  to  convey  to 
the  latter  seven  lots,  they  giving 
back  their  bond. and  a  mortgage 
on  each  lot  for  the  purchase-money. 
The  vendees  agreed  to  erect  a 
dwelling  upon  each  lot,  plaintiff 
making  to  them  certain-  advances 
as  the  work  progressed,  to  be  re- 
paid out  of  the  proceeds  of  mort- 
gages upon  the  lots.  After  the 
papers  were  executed  and  the 
work  of  building  commenced,  the 
vendees  negotiated  a  loan  of  de- 
fendant G.,  secured  by  mortgages 
upon  four  of  the  lots,  and  an 
agreement  was  made  between  all 
the  parties,  to  the  effect,  among 
other  things,  that  a  certain  portion 
of  the  moneys  loaned  should  be 
deposited  in  a  trust  company  "  as 
collateral  security  for  the  com* 
pletioQ  of  the  dwelling-houses,' 
and  that  said  mortgages  should 
have  the  priority  over  plaintiff's 
mortgages  on  said  lots.  The 
vendees  failed  to  perform  their 
agreement,  and  after  the  expira- 
tion of  the  time  fixed  for  perform- 
ance, abandoned  the  premises ; 
whereupon  plaintiff  went  on  and 
completed  the  buildings.  In  an 
action  to  reach  the  trust  funds, 
held,  that  plaintiff's  damages  were 
the  difference  between  the  value 
of  the  premises  as  they  were  when 
abandoned  by  the  vendees,  and 
what  their  value  would  have  been 
had  the  buildings  then  been  com- 
pleted according  to  the  contract ; 
and  that  he  was  entitled  to  have 
out  of  the  trust  fund  the  amount 
of  the  damages  so  estimated. 
Plaintiff,  before  bringing  this  ac- 
tion,   foreclosed    his    mortgages* 
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bidding  in  the  premiseB  and  obtain- 
ing judgments  for  deficiencies. 
Held^  that  neither  the  taking  pos- 
session and  completing  the  build- 
ings, nor  the  foreclosures  worked 
a  rescission  of  the  contract  on  the 
part  of  plaintiff ;  also  that  a  reser- 
vation of  said  contract  in  the  fore- 
closure judgments  was  not  neces- 
sary.   Eidd  ▼.  McCarmick,        891 


13.  In  the  interpretation  of  a 
contract  of  which  a  portion  is 
printed  and  a  portion  written, 
greater  weight  will  be  given  to 
the  written  than  to  the  printed 
words  where  they  are  in  conflict 
and  tend  to  different  results.  Clark 
V.  Woodruff.  518 


}4.  Plaintiff  was  employed  by  the 
police  department  in  March,  1874, 
to  remove  the  garbage  from  the 
streets  at  an  agreed  compensation 
of  $800  per  month ;  the  employ- 
ment terminable  at  'the  plea- 
sure of  the  department,  and  it 
was  so  terminated  in  July,  1874. 
Plaintiff's  bills  were  paid  for  two 
months.  For  the  residue  of  the 
time  they  were  rendered,  but  not 
paid.  From  March,  1874,  to  Janu- 
ary 17, 1877,  there  was  upon  the 
books  of  the  street  cleaning  bu- 
reau of  the  police  department  an 
unexpended  balance  of  appropria- 
tions for  the  year  1874,  more  than 
sufficient  to  pay  plaintiff*8  claim  ; 
this  was  paid  into  the  city  treasury 
on  theday  last  named.  Plaintiff  duly 
presented  his  claim  to  the  comp- 
troller and  demanded  payment, 
which  demand  was  not  complied 
with.  In  an  action  to  recover  the 
balance  unpaid,  held^  that  the  con- 
tract  for  the  work  was  not  within 
the  provision  of  said  charter  (§  91), 
providing  that  where  work  is 
necessary  to  be  done  to  complete 
or  perfect  a  particular  job  for  the 
corporation,  involving  an  expendi- 
ture  of  over  $1,000,  the  same  shall 
be  let  by  contract,  after  advertise- 
ment, to  the  lowest  bidder ;  as  the 
work  here  was  not  done  to  com- 
plete any  particular  job,  and  it  did 
not  necessarily  involve  an  expendi- 
ture of  moi-e  than  $1,000.  Smft 
▼.  Mayor,  etc,  528 
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For  work  in  city  of  New  Tork, 

validity  of. 
See  In  re  Marsh.  431 


Validity  of  between  principal 


and  agent,  hy  which  the  IcUter  expressly 
agrees  to  insure  forfner  from  lots. 
See  Loeb  v.  IleUman.    {Mem,)    601 


In  an  action  on  contract  to  build 

shjoers,  defendant  set  up,  as  a  counter- 
claim^ damages  for  breac/i  of  contract 
in  not  completing  the  work.  Held,  that 
while  defendant  might  have  claimed 
the  contract  forfeited  by  refusal  to 
complete  performance,  yet  not  having 
done  so  it  could  not  now  insist  upon  it, 
but  this  did  not  preclude  it  from  ifisist- 
ing  upon  the  counter-claim. 

See  Taylor  v.  The  Mayor.     (Mem.) 

625 

CONVERSION. 

1.  The  fact  of  the  possession  and  use 
by  one  of  two  tenants  in  common  of 
personal  property,  of  the  property 
so  held,  even  though  it  prevents 
the  possession  and  use  by  the 
other,  furnishes  no  ground  to  the 
latter  for  an  action  for  conversion. 
Osborn  v.  Schenck.  201 

2.  R  seems,  however,  that  if  the  pos- 
session develops  into  a  destruction 
of  the  property,  or  of  the  interest 
of  the  co-tenant,  or  into  such  a 
hostile  appropriation  of  it  as  ex- 
cludes the  possibility  of  beneficial 
enjoyment,  or  if  it  ends  in  a  sale 
of  the  whole  property,  ignoring  the 
rights  of  such  co-tenant,  then  a  con- 
version is  established.  Id. 

8.  A  purchaser,  however,  from  the 
co-tenant  who  has  assumed  to  sell 
the  whole  property  is  not  made 
liable  simply  from  his  purchase 
and  claim  to  be  sole  owner.        Id, 

4.  Plaintiff  and  P.  owned  a  planing 
machine,  which,  with  the  building 
in  which  it  stood,  they  leased  for  a 
term  of  years.  P.  being  indebted 
to  defendants  gave  them,  as  se- 
curity, a  chattel  mortgage  upon 
the  whole  machine ;  he  informed 
them,  however,  at  the  time,  that 
he  owned  only  half,  and  plaintiff 
the  other  half.  The  payments 
stipulated  in  the  mortgage  were 
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fixed  so  as  to  correspond,  in 
amounts  and  dates,  wilh  the  rents 
reserved  in  tlie  lease  which  was 
looked  to,  to  discharge  the  mort- 
gage debt.  In  an  action  for  conver- 
sion of  plaintiffs  interest,  held,  that 
the  taking  of  the  mortgage  did  not 
amount  to  a  conversion  by  defend- 
ants, conceding  that  the  giving  of 
it  was  a  conversion  by  P. ;  that  the 
effect  of  the  mortgage  was  simply 
to  vest  the  interest  of  P. ,  upon  de- 
fault, in  defendants.  Id. 

5.  Defendant  H.  6.  S.,  after  default, 
removed  the  machine  from  tlie 
possession  of  the  lessees,  claiming 
a  right  so  to  do.  It  appeared  that 
no  demand  was  made  upon  him 
before  suit  brought,  and  until  after* 
that  time  he  neither  did  nor  said 
any  thing  in  d«^nial  of  plaintiff's 
right  as  co-tenant.  Held^  that  the 
taking  possession  was  simply  the 
exercise  of  defendants'  lights  as 
co-tenants,  and  neither  made  the 
defendants  jointly  nor  H.  B.  S. 
individually  liable.  Id. 

CORPORATIONS. 

1.  Where  a  stockholder  receives  from 
a  corporation  dividends  declared 
and  admitted  by  it  to  be  due  to 
him  on  shares  'of  the  corporate 
stock,  an  action  is  not  maintainable 
against  him  in  the  first  instance, 
at  the  suit  of  one  claiming  to  be 
entitled  to  share  in  the  dividends, 
but  whose  rights  had  been  ignored 
by  the  corporation,  to  recover  as  for 
moneys  had  and  received,  the  pro- 
portion of  the  dividends  so  re- 
ceived, which  plaintiff  would  have 
been  entitled  to  had  his  shares 
participated.  Peckham  v.  Van  Wag- 
enen.  40 

2.  It  seems  that  the  remedy  6f  one 
thus  wrongfully  excluded  from 
the  rights  of  a  stockholder  is 
against  the  company.  Id. 

8.  He  cannot  follow  the  assets  of  the 
company  in  the  hands  of  parties  to 
whom  it  has  paid  them,  until,  at 
least,  he  has  established  bis  rights 
as  a  creditor  of  the  company,  and 
has  exhausted  his  legal  remedies 
against  it.  Id. 

4.  The  confiscation  acts  of  Congress 
do  not  contemplate  or  authorize 


the  Confiscation  of  the  property  of 
a  corporation.  Risley  v.  PJienix  Bk. 

818 

5.  One  who  deals  with  the  officers 
or  agents  of  a  corporation  is  bound 
to  know  their  powers  and  the  ex- 
tent of  their  authority  ;  the  corpo- 
ration is  only  bound  by  their  acts 
and  contracts  which  are  within  the 
scope  of  their  authority.  Alex- 
ander  v.  Cauldwell.  480 

6.  It  cannot  be  presumed  that  the 
agent  of  a  corporation  had  author- 
ity to  transact  business  which  the 
corporation  itself  was  not  by  ita 
charter  authorized  to  engage  in.  Id, 

See  Bridge  Companies. 

Charitable  Associations. 
Q as-Light  Companies. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Mining  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 

COSTS. 

The  will  of  R.  gave  to  plaintiffs  cer- 
tain, legacies,  payable  after  the 
debts  of  the  testator  had  been  dis- 
charged. Plaintiffs  brought  this 
action  for  an  accounting  by  certain 
of  the  defendants,  as  executors 
and  trustees  under  said  will,  and 
for  a  payment  of  the  amount  found 
due,  out  of  the  property  in  their 
hands;  or,  if  this  proved  insuf- 
ficient, out  of  the  real  estate  in 
the  hands  of  the  other  defendants, 
"  so  far  as  the  same  might  be  ap- 
plicable." The  referee  found  that 
*  the  testator  was  insolvent,  that 
the  real  estate  in  question  was 
sold  to  pay  debts  and  the  com- 
plaint was  dismissed.  Defendants 
appeared  by  different  attorneys, 
and  an  extra  allowance  of  costs 
was  made  to  each.  Held,  error; 
that  the  facts  furnished  no  basis 
on  which  aa  extra  allowance  could 
be  computed  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
reference  thereto  (§  809),  as  there 
was  no  **  recovery,"  or  "claim" 
for  the  payment  of  any  fixed  sum 
and  '*  the  subject-matter  involved ' 
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was  plaintiffs'  interest  when  ascer- 
tained, which  proved  to  be  nothing. 
Weaker  v.  Ely.  80 


An  attorney's  lien  on  judg- 


ment for  costs  can  only  be  CLSserted  hy 
him;  until  so  asserted  judgment  be- 
longs toplaintiff  and  may  be  attached. 
See  WeJUe  v.  Conner.  281 

COUNTER-CLAIM. 

In  an  action  on  contract  to 

build  sewers,  defendant  set  up  as  a 
cotinter-daim,  damages  for  breach  of 
contract  in  not  completing  the  work. 
Held,  that  while  defendant  might 
luive  claimed  t/ie  contract  forfeited  by 
refusal  to  complete  performance,  yet 
not  liamng  done  so  it  could  not  now 
insist  upon  it,  but  this  did  not  pre- 
clude it  from  insisting  upon  the 
counter-claim,  Taylor  v.  The  Mayor. 
(Mem.)  625 

COUNTIES. 

A  municipal  corporation  or  a  county 
has  the  power  to  lease  real  estate 
when  the  use  thereof  is  needed  to 
carry  out  any  of  its  acknowledged 
powers  and  purposes.  Dames  v. 
Mayor,  etc.  .  '  207 

COURTS. 

See  CoxTRT  op  Appeals. 
Courts  op  Sessions. 
Supreme  Court. 
Surrogate's  Court. 

COURT  OF  APPEALS. 

When,  during  the  pendency  of  an 
appeal  to  this  court  from  an  order 
denying  a  motion  to  change  the 
place  of  trial  in .  the  action,  the 
plaintiff  moves  the  cause  for  trial 
and  takes  judgment  in  the  county 
wherein  the  venue  is  laid,  this  court 
has  no  jurisdiction  to  entertain  a 
motion  to  set  aside  the  judgment ; 
it  has  only  jurisdiction  of  so  much 
as  is  brought  up  by  appeal  from 
the  order.     Veeder  v.  Baker.      103 

2.  Notwithstanding  the  provision  of 
the  Code  of  Civil  Procedure  (g  791) 
giving  preferences  among  civil 
causes,  a  party  claiming  a  prefer- 
ence in  this  court  must  comply  with 


the  directions  of  Rule  20;  i.  e.,  he 
must  state  such  claim  in  his  notice 
of  argument,  and  the  grounds  of 
the  preference,  etc.  Taylor  v. 
Wing.  527 

8.  Effect  cannot  be  given  by  this 
court  to  a  stipulation  requiring  or 
cotisenting  to  the  review  on  appeal 
of  rulings  made  by  a  trial  court,  to 
which  no  exceptions  appear  in  the 
case.    Briggs  v.  WcUdron.         682 

COURTS  OF  SESSIONS. 

1.  The  provision  of  the  State  Consti- 
tution (art.  6,  §  26),  declaring  that 
'*  courts  of  Special  Sessions  shall 
have  such  jurisdiction  of  offenses 
of  the  grade  of  misdemeanors  as 
may  he  prescribed  by  law  "  is  not 
limited  to  offenses  of  the  grade 
specified,  created  by  statute  after 
the  adoption  of  that  provision ;  it 
Includes  as  well  all  such  offenses 
existing  by  statute  at  that  time, 
including  petit  larceny.  People 
ex  rel.  v.  JhtteJier.  240 

2.  The  said  provision  also  was  in- 
tended to  confer  authority  upon 
said  courts  as  they  were  then  or 
might  thereafter  be  constituted  by 
statute,  and  without  regard  to  the 
question  whether  or  not  they  were 
authorized  to  summon  and  iui- 
panne>  a  common-la w  j  ury .       Id. 

3.  The  provision,  therefore,  of  the 
act  of  1879  (chap.  890,  Laws  of 
1879),  giving  to  courts  of  Special 
Sessions,  except  in  the  cities  of 
New  York  and  Albany,  exclusive 
jurisdiction  to  hear  and  determine 
in  the  first  instance  "  charges  for 
petit  larceny  not  charged  as  a  sec- 
ond offense,"  is  constitutional  and 
valid.  Id. 

4.  The  Supreme  Court  has  no  power 
to  let  to  bail  one  charged  with  such 
an  offense.  Id. 

COVENANTS. 

The  distinction  between  a  covenant 
to  secure  against  liability  and  one 
to  indemnify  against  dama^^es  hy 
reason  of  non-performance  of  some 
specified  act,  pointed  out.  Ifat.  Bk. 
v.  Bigler,  5t. 
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CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment  for 
larceny  it  did  not  appear  that  the 

grisoner  was  present  at  the  ware- 
ouse  from  which  the  property  was 
taken,  or  in  its  close  vicinity,  but 
there  was  proof  upon  the  trial 
tending  to  show  that  he  had  part  in 
planning  the  theft  and  in  learning 
the  situation  of  the  premises  and 
the  ways  of  the  keeper  thereof. 
That  the  one  who  was  in  fact  en- 
gaged in  taking  the  property  sent 
the  porter  of  the  warehouse  to  the 
house  of  the  keeper  with  a  letter, 
and  promised  a  reward,  upon  .his 
calling,  after  the  delivery  of  it,  at 
a  specified  street  and  number,  and 
that  on  reaching  the  street,  while 
searching  for  the  number,  he  met 
the  prisoner  and  conversed  with 
him  about  the  keeper  and  his 
whereabouts.  Heldf  tliat  the  testi- 
mony was  sufficient  to  authorize 
the  submission  of  'the  question  of 
the  prisoner's  participation  as  prin- 
cipal in  the  theft  to  the  jury.  Mc- 
Carney  v.  People.       *  408 

2.  To  constitute  one  a  principal  in  a 
felony,  he  must  be  present  at  its 
commission ;  his  presence,  how- 
ever,  may  be  constructive,  and  this 
is  established  when  it  is  shown 
that  he  acted  with  another  in  the 
pursuance  of  a  common  design  and 
was  so  situated  as  to  be  able  to 
give  aid  to  his  associates  with  a 
view  to  insure  the  success  of  the 
common  purpose.  Jd. 

3.  The  letter  handed  to  the  watch- 
man, a  decoy  letter,  was  received 
in  evidence.     Held,  no  error.    Id. 

4.  A  telegram  was  offered  in  evidence 
on  the  part  of  the  people ;  the 
district  attorney  stated  he  expected 
to  show  that  the  prisoner  was  once 
employed  where  he  would  have 
had  knowledge  of  the  meaning  of 
certain  marks  upon  it,  and  that  if 
he  did  not  by  further  testimony 
connect  the  prisoner  with  it,  he 
"  would  consent  that  the  message 
be  stricken  out."  The  prisoner's 
counsel  objected  that  he  was  not 
then  connected  with  it,  and  to  the 
taking  of  it,  "on  the  promise  to 
strike  it  out."    llie  objection  was 


overTaled.  Held,  no  error,  that  it 
was  a  mere  question  as  to  the  or- 
der  of  proof  and  within  the  discre- 
tion pf  the  court.  Id. 

5.  Also,  ?ield^  that  the  omission  of 
the  court  on  its  own  motion  to 
strike  out  this  evidence  upon  fail- 
ure of  the  prosecution  to  connect 
the  prisoner  with  it  was  not  error ; 
that  it  was  for  the  prisoner  to>  ask 
to  have  the  evidence,  if  he  so  de- 
sired, stricken  out,  or  to  request 
the  court  to  charge  the  jury  to  dis- 
regard it,  and  his  omission  to  do 
so  was  a  waiver  of  his  right.    Id, 

6.  A  witness  for  the  prisoner  was 
showA,  on  cross-examination,  a 
copy  of  a  telegram,  and  was  asked 
if  he  received  it.  This  was  ob- 
jected to,  as  having  nothing  to 
do  with  the  trial  and  as  immaterial. 
The  objection  was  overruled.  The 
telegram  was  not  rea4  or  offered  in 
evidence.    Held^  no  error.  Id. 

7.  The  sufficiency  of  the  evidence 
upon  which  a  grand  jury  finds  an 
indictment  is  not  a  question  which 
can  be  raised  by  plea  to  the  indict- 
ment   Hope  V.  People.  418. 

8.  It  is  not  &  proper  plea,  therefore, 
to  an  indictment  tnat  the  grand 
jury  received  incompetent  and  ir- 
relevant evidence,  to  wit :  the  ex 
parte  affidavits  taken  before  the 
committing  magistrate.  Id. 

9.  It  sceme  that  allegations  that  a 
grand  jury  received  and  consid- 
ered such  affidavits  would  not  be 
sufficient  to  sustain  a  motion  to 
quash  the  indictment,  in  the  ab- 
sence of  averments  or  proof  that 
the  affidavits  were  the  only  evi- 
dence or  that  some  fact  material 
to  the  case  of  the  prosecution  was 
established  thereby,  or  that  the 
witnesses  by  whom  the  affidavits 
were  made  were  not  also  person- 
ally examined,  or  that  the  indict- 
ment was  not  based  upon  sufficient 
competent  evidence.  Id. 

10.  Where  an  indictment  contains 
several  counts,  some  of  which  are 
good,  the  fact  that  some  of  the 
counts  are  bad  does  not  make  a 
conviction  erroneous  where  the 
verdict  is  generaL  Id^ 
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11.  Upon  the  trial  of  an  indictment 
for  robbery  in  the  first  degree,  the 
property  taken  being  charged  to 
be  one  key  of  the  value  of  one  dol- 
lar, evidence  on  the  part  of  the 
prosecution  was  to  the  effect  that 
certain  persons,  one  of  whom  was 
the  prisoner,  entered  the  room  of 
W.,  who  was  janitor  of  a  bank, 
masked,  while  he  was  in  bed:  that 
they  suffocated  and  handcuffed  him, 
and  by  putting  a  pistol  to  his  head 
compelled  him  to  disclose  the  com- 
bination of  the  lock  of  the  bank 
safe,  and  put  him  into  such  a  state 
of  terror  as  to  be  incapable  of  re- 
sistance; that  they  then  took  and 
cafried  away  the  bank  keys  from  a 
table  in  his  presence,  one  of  them 
being  the  key  of  the  street  door, 
and  subsequently  entered  and 
robbed  the  bank.  There  was  no 
evidence  of  any  intention  to  return 
the  keys,  or  that  the  street  door 
key  was  ever  recovered.  HM^ 
that  the  evidence  justified  the  jury 
in  finding  a  felonious  taking  of  the 
key  from  W.  against  his  will  and 
in  his  presence  by  violence  to  his 
person  and  by  putting  him  in  fear 
of  immediate  personal  injury,  and 
that  such  a  finding  established 
robber^  in  the  first  degree  (2  R.  S. 
677,  §  55);  that  the  intent  with 
which  they  took  the  key  was  a 
question  of  fact  for  the  jury,  and 
if  thev  found  that  the  robbers  took 
it  with  intent  to  appropriate  it,  the 
use  subsequently  made  of  the  key 
although  in  the  minds  of  the  rob- 
bers at  the  time  of  the  taking  could 
not  affect  the  question  of  their 
guilt ;  and  that  it  was  immaterial 
whether  the  robbers  formed  the 
plan  of  taking  the  key  before  they 
entered  the  room  or  whether  it 
was  an  after-thought  suggested  by 
seeing  it  on  the  table.  Id, 

12.  Also,  A^,  that  evidence  of  the 
burglary  committed  at  the  bank 
was  admissible  for  the  purpose  of 
showing  that  it  was  committed  by 
the  same  party  who  committed  the 
robbery,  and  by  connecting  the 
prisoner  with  the  burglary  to  con- 
nect him  with  the  robbery.         Id. 

13.  Upon  the  trial  of  an  indictment 
evidence  of  the  commission  of 
another  crime  by  the  prisoner  is 


competent  where  it  is  relevant  and 
material  on  the  question  of  the 
guilt  of  the  prisoner  of  the  crime 
for  which  he  is  on  trial.  Id, 

14.  Also,  Tiddy  that  evidence  was 
competent  of  the  complicity  of  the 
prisoner  in  a  prior  scheme  to  enter 
and  rob  the  bank  Id, 

15.  Upon  the  trial  of  an  indictment, 
therefore,  charging  the  accused 
with  obtaining  the  signature  of 
the  mayor  of  the  city  of  New  York 
to  a  warrant  drawn  on  its  chamber- 
lain by  false  pretenses^  to  wit:  by 
means  of  a  false  and  fraudulent 
bill,  set  forth  in  the  indictment, 
represented  by  the  accused  to  be 
a  just  and  true  account  the 
mayor  testified  that  he  had  no 
distinct  recollection  of  what  oc- 
curred at  the  time  he  signed  the 
warrant,  and  knew  that  he  signed 
it  simply  because  his  name  was 
affixed  to  it,  it  appeared  that  the 
bill  in  question  was  delivered  to 
him ;  he  was  then  allowed  to  testify 
to  the  routine  of  business  in  his 
office.  Hddt  no  error.  People  ex 
reU  Fhelpa  v.  Cfyer  and  Terminer. 

436 

16.  It  appeared  from  this  evidence 
that  while  the  mayor  did  not  read 
or  examine  each  voucher  which 
accompanied  the  warrants  pre- 
sented to  him  to  sign,  he  required 
their  presence  and  was  induced  to 
sign  by  the  presence  of  the  bill 
and  by  the  approval  thereof  by  the 
proper  officers.  Held,  that  this 
authorized  the  submission  of  the 
question  to  the  jury  as  to  whether 
tne  presence  of  the  bill  was  one  of 
the  inducements  to  the  signature  ; 
that  its  bare  presence  although 
neither  examined  nor  read  by  the 
mayor  was  a  false  pretense.        Id. 

17.  It  appeared  that  a  duplicate  of 
the  bill  was,  in  accordance  with 
the  custom  in  the  municipal  offices, 
prepared  and  accompanied  the 
original  bill  when  presented  to 
the  mayor.  Held,  that  this  fact 
and  that  the  duplicate  might  alone 
have  pi-oduced  the  result,  was  im- 
material, as  it  was  but  part  and 
parcel  of  the  false  pretense  for 
which  the  prisoner  was  responsible. 
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18.  A  jaror  was  challenged  by  the 
prisoner  for  principal  cause  and  to 
the  favor :  he  testified  in  substance 
that  he  had  read  in  the  newspapers 
of  great  frauds  perpetrated  against 
the  city ;  that  he  had  read  of  the 
prisoner's  case  and  had  formed  in 
some  degree  an  opinion  in  regard 
thereto,  which  he  had  yet,  and  it 
would  require  evidence  to  remove 
it ;  but  that  his  opinion  was  con- 
tingent,  founded  on  an  assumption 
of  the  truth  of  what  he  had  read, 
which  he  had  not  investigated  ; 
that  his  opinion  was  the  general 
impression  a  man  derives  from 
reading  a  statement  in  a  news- 
paper ;  that  he  verily  believed  he 
could  render  an  impartial  verdict 
and  that  his  previously  formed 
opinion  would  not  bias  or  affect 
such  verdict,  nor  would  he  be  in- 
fluenced at  all  on  the  trial  there- 
by ;  that  if  put  upon  the  jury  he 
would  discard  his  opinion  and 
decide  upon  the  testimony,  and 
in  that  event  it  would  not  re- 
quire evidence  to  overcome  his 
opinion,  and  he  would  try  the  case 
without  being  influenced  by  it. 
The  challenges  were  overruled  and 
the  juror  was  then  challenged  per- 
emptorily. After  the  full  number 
of  peremptory  challenges  had  been 
exhausted  another  juror  was  called 
whom  the  prisoner's  counsel  pro- 
posed to  challenge  peremptorily 
upon  the  ground  that  they  had 
been  unlawfully  compelled  to  ex- 
haust challenges  by  the  alleged 
erroneous  decision  of  Ihe  court  as 
to  the  competency  of  said  juror. 
The  court  denied  the  right  to  fur- 
ther peremptory  challenges.  Ueld^ 
no  error;  that  if  the  question 
could  be  thus  raised,  as  to  which 
qucBref  the  ruling  as  to  competency 
was  correct,  and  the  exhaustion  of 
the  peremptory  challenges  was  not 
compelled  by  any  error  of  the 
court.  Id. 

19.  A  party  seeking  to  elicit  new 
matter  constituting  an  element  of 
his  case,  upon  cross-examination 
of  a  witness  produced  by  the  op- 
posite side,  has  not  the  right  to  put 
leading  questions  ;  as  to  such  new 
matter  the  witness  becomes  his 
own.  Id, 

90.  The  range  and  extent  of  a  croes- 


examination  is,  as  a  general  rule, 
within  the  discretion  of  the  court, 
subject  to  the  limitation  that  it 
must  relate  to  matters  pertinent 
to  the  issue,  or  which  tend  to  dis- 
credit the  witness  or  impeach  his 
moral  character.  Id. 

21.  Where  thjs  limitation  has  been 
regarded,  this  court  cannot  inter- 

«fere,  save  wliere  there  has  been 
an  abuse  of  discretion.  Id. 

22.  Plaintiff  in  error  was  indicted 
under  the  provision  of  the  act  **  to 
prevent  and  punish  wrongs  to 
children"  (^  4,  chap.  122,  Laws 
of  1876),  which  declares  it  to  be  a 
misdemeanor  for  one  "  having  the 
care  or  custody  of  any  child"  to 
cause  or  permit  the  child's  life  to 
be  endangered  or  health  to  be  in- 
jured, etc.  The  charge  was  that 
the  accused  willfully  neglected  to 
provide  the  child  named,  of  whom 
he  had  the  care  and  cuBtodv,  with 
proper  and  sufficient  food,  clothing 
and  medicine,  thus  causing  his 
health  to  be  injured.  It  appeared, 
on  trial,  that  the  accused  was  the 
secretary  of  a  benevolent  institu- 
tion, having  a  board  of  trustees, 
and  subject  to  visitation  of  the 
Supreme  Court  and  the  State 
Board  of  Charities  and  Corrections. 
He  was,  however, in  actual  chaige, 
provided  for  the  household,  and 
was  the  director  of  all  its  internal 
affairs,  and  had  the  actual  care  and 
custody  of  its  inmates.  Reld,  that 
he  had  the  care  and  custody  of 
the  child  within  the  meaning  of 
the  statute.     Caioiey  y.  People.  464 

28.  The  court  declined  to  charge  that 
the  prisoner  had  no  right  to  re- 
ceive and  distribute  the  revenue 
provided  by  the  legislature  for  said 
institution.  It  did  not  appear  that 
the  ability  to  supply  more  and  dif- 
f erent  food  or  otner  needful  things 
depended  upon  that  revenue,  but 
it  appeared  that  he  had  other 
means  in  his  power  to  use.  Held, 
no  error.  id, 

24.  The  court  charged  that  if  the 
prisoner  took  the  child  into  his 
care  and  custody,  the  law  imposed 
upon  him  the  duty  of  giving  him 
f<x)d,  dothing,  care  and  medical 
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attendance  reasonably  neoessary 
and  proper  to  keep  his  life  from 
danger  and  his  health  from  in- 
jury. Also,  that  if  he  did  not  have 
the  means  to  provide  what  was 
needful  for  the  child,  it  was  his 
duty  to  apply  to  the  public  author- 
ities for  aid  ;  and  that  if  the  pris- 
oner neglected  so  to  do  and  life 
was  endangered  or  health  inj  ured 
he  was  guilty.    Held,  no  error.  Id, 

25.  One  who,  with  no  natural  or 
legal  duty  voluntarily  seeks  and 
assumes  the  care  and  custody  of 
a  child  is  amenable  to  the  statute 
if  he  fails  to  perform  the  duty  re- 
quired, to  the  injury  of  the  child. 
It  is  not  requisite  to  aver  or  prove 
that  he  had  means  of  support ;  he 
must  either  perform  his  duty  or 
surrender  such  care  and  custody. 

id. 

26.  In  putting  hypothetical  questions 
to  expert  witnesses  counsel  may 
assume  the  facts  in  accordance 
with  his  theory  of  them  ;  it  is 
not  essential  that  he  state  the  facts 
as  they  exist.  Id. 

27.  The  indictment  charged  the  of- 
fense to  be  on  a  day  specified  ;  the 
proof  was  of  continuous  acts  and 
omissions  in  giving  the  child  in- 
sufficient food ;  no  one  specific  act 
was  shown  to  have  been  done  on 
any  given  day.  HM,  that  the  stat- 
ute did  not  require  the  offense  to 
be  made  out  by  proof  of  an  act  on 
any  particular  day  ;  that  the  in- 
dictment was  good  averring  the 
offense  on  a  day  specified,  and 
proof  of  repeated  and  continuous 
acts  or  neglects  connected  in  ope- 
ration resulting  in  the  effect  con- 
demned by  the  statute  was  suffi- 
cient to  sustain  the  indictment.  Id. 

28.  The  prosecution  offered  in  evi- 
dence photographs  of  the  child, 
one  taken  before  he  went  to  the 
institution,  and  others  taken  about 
two  weeks  after  he  was  taken 
away.  It  was  proved  that  said 
photographs  were  accurate  pic- 
tures as  the  child  appeared  at  the 
times  they  were  taken ;  also,  that 
the  child  improved  in  condition 
after  he  was  taken  from  the^pris- 
oner^s  custody  and  before  the  last 
photographs  were  taken.     These 


were  received  under  a  general  ob- 
jection.   Had,  no  error.  i<t 

29.  Upon  the  trial  of  an  indictment 
for  keeping  a  disorderly  and  com- 
mon bawdy  and  gambling  house, 
after  the  court  had  charged  that  if 
vhe  defendant  kept  a  gambling 
house  where  gamblers  resorted  to 
play  for  money,  and  did  so  play  to 
the  knowledge  of  defendant,  he 
was  guilty,  defendant's  counsel 
asked  the  court  to  charge  that  the 
playing  of  cards  in  defendant's 
house  did  not,  of  itself,  make  it  a 
gambling  house.  The  court,  in  re- 
ply, said,  "  Except  that  it  is  the 
gambling  for  money  that  makes  it 
a  disorderly  house."  Heldy  no 
error  ;  that  the  court  had  properly 
defined  the  offense  of  keeping  a 
gambling  house,  and  its  remark 
clearly  referred  to  a  house  of  that 
character.     King  v.  Peopls,      687 

See  Nonsuit. 

CUSTOM. 

A  custom  or  usage  in  a  business 
will  not  bind  the  parties  to  a  con- 
tract  unless  it  appears  they  had 
knowledge  of  its  existence,  or  that 
it  is  so  general  that  they  must  be 
presumed  to  have  contracted  with 
reference  to  it.  Harris  v.  Turn- 
bridge,  .92 

DAMAGES. 

1.  Plaintiff  and  defendants  McC.  en- 
tered into  a  contract  by  which  the 
former  agreed  to  convey  to  the  lat- 
ter seven  lots,  they  giving  back 
their  bond  and  a  mortgage  on 
each  lot  for  the  purchase-money. 
The  vendees  agreed  to  erect  a 
dwelling  upon  each  lot,  plaintiff 
making  to  them  certain  advances 
as  the  work  progressed,  to  be  re- 
paid out  of  the  proceeds  of  mort- 
gages upon  the  lots.  After  the  pa- 
pers were  executed  and  the  work 
of  building  commenced,  the  ven- 
dees negotiated  a  loan  of  defend- 
ant G.,  secured  by  mortgages  upon 
four  of  the  lots,  and  an  agreement 
was  made  between  all  the  parties, 
to  the  effect,  among  other  things, 
that  a  certain  portion  of  the  mon- 
eys loauud  should  be  deposited  iu 
a  trust  company  *'  as  collateral  se- 
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curity  for  the  completion  of  tlie 
dwelling-houses/'  and  that  said 
mortgages  should  have  the  priority 
over  plaintiff's  mortgages  on  said 
lots.  The  vendees  failed  to  per- 
form  their  agreement,  and  after 
tlie  expiration  of  the  time  fixed  for 
,  performance,  abandoned  the  prem- 
ises ;  whereupon  plaintiff  went  on 
and  completed  the  buildings.  In 
an  action  to  reach  the  trust  funds, 
held,  that  plaintiff's  damages  were 
the  difference  between  the  value 
of  the  premises  as  they  were  when 
abandoned  by  the  vendees,  and 
what  their  value  would  have  been 
had  the  buildings  then  been  com- 
pleted aiccording  to  the  contract ; 
and  that  he  was  entitled  to  have 
out  of  the  trust  fund  the  amount 
of  the  damages  so  estimated.  Kidd 
V.  McCJormiSc,  391 

2.  Also,  hdd,  that  plaintiff  was  en- 
titled to  recover  for  expenditures 
made  after  the  foreclosure  sales  in 
completing  the  buildings.  Id. 

8.  Where  a  right  of  action  for  dam- 
ages which  can  survive  involves, 
mingled  with,  but  separable  from 
such  damages,  other  damages  of  a 
character  that  die  with  the  party, 
the  revival  of  the  action  dof^s  not 
draw  the  latter  with  it  and  permit 
•  a  recovery  therefor.  Cregin  v. 
Brooklyn  Vrosstown  R.  R.  Co.      695 

In  action  against  atocbbroker 

wJien  miction forjury. 

See  uarrU  v.  Tumbridge,  92 

— ^  Measure  of,  in  action  for 
breach  qf  c/tntract  by  municipal  cor- 
poration with    contractor   Jor  work. 

See  Baird  v.  Mayor,  254 

In  action  against  common  ear- 
ner for  damages  to  goods,  evidence  of 
price  at  which  the  damaged  goods 
sold  at  auction  is  competent  x>n  a  ques- 
tion of  damages. 

See  Ouiterman  v.  L.  JV.  T.  db  P.  S. 
Co.  588 

When  defendant  in  action  of 

efectm^ent  may  mitigate  damages  by 
offsetting  improvements. 

See  Wood  v.  Wood.  675 

When  party  accepts  the  tests 

of  tfie  measure  of  dam(tges  insisted 
upon  by  tlie  opposite  party  and  makes 


proof  in  accordance    therewith,  the 
latter  cannot  insist  tliat  it  is  not  the 
true  measure. 
See  Taylor  v.  Tfie  Mayor(Mem,)  625 

DEBTOR  AND  CREDITOR. 

1.  It  seems,  that  the  right  of  a  debtor 
making  a  payment  to  direct  upon 
which  one  of  several  distinct  lia- 
bilities  or  demands  held  by  his 
creditor,  it  shall  be  applied,  must 
be  exercised  at  the  time  of  pay- 
ment ;  if  he  makqs  a  payment 
without  directing  at  the  time  as  to 
its  appropriation,  the  money  be- 
comes absolutely  the  property  of 
the  creditor  and  he  may  apply  it 
as  he  chooses.  Nat.  Bk.  v.  Bigler. 

51 

2.  So,  where  the  debtor  assigns  prop- 
erty  as  collateral  security  generally 
without  dictating  upon  what  de- 
mand its  proceeds  shall  be  applied, 
he  cannot  bind  the  creditor  by  any 
subsequent  direction,  but  the  latter 
may  apply  such  proceeds  to  any  of 
the  demands  held  by  him  which 
are  due  ^t  the  time  the  money  is 
received.  Id. 

8.  Where,  in  an  agreement  for  an 
extension  of  the  time  of  payment 
made  between  a  creditor  and  the 
principal  debtor,  the  right  to  pro- 
ceed against  the  surely  is  reserved, 
such  agreement  is  held  to  be  con- 
ditional upon  the  assent  of  the 
surety,  ana  he  is* not  discharged 
thereby.  Id. 

4.  Wliere  money  is  collected  by  a 
creditor  by  the  sale  of  collaterals 
placed  in  his  hands  to  secure  sev- 
eral distinct  items  of  indebtedness, 
under  such  circumstances  that 
neither  he  nor  the  debtor  possesses 
the  right  to  determine  as  to  the 
application,  the  power  devolves 
upon  the  court,  and  it  will  apply 
the  money  upon  equitable  princi- 
ples.   Jones  V.  Benedict.  79 

5.  W.  H.  held  certain  notes  and  a 
mortgage  as  security  for  an  in- 
debtedness of  W.  F. ;  the  latter 
was  dealing  with  and  was  indebted 
also  to  F.,  B.  &  Co.  To  secure  any 
balance  which  might,  at  any  time, 
be  due  from  W.  F*.  to  that  firm, 
W.  H.  transferred  to  them  said 
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eecurities,  the  8ame  to  be  returned 
to  liim  when  such  balance  was 
paid ;  afterward  W.  H.  drew  drafts 
upoQ  F.,  B.  &  Co.  for  the  benefit  of 
a  mining  corporation,  in  which  he 
liad  no  interent,  bnt  in  which  W. 
F.  and  the  plaintiff  were  stock- 
holders, W.  F.  being  its  nnperin- 
tendent;  these  drafts  were  ao- 
.cepted  bjr  said  firm  upon  an  agree- 
ment that  tlie  notes  and  mortgages 
should  be  held  as  security  there- 
for; and,  not  having  been  paid 
at  maturity,  were  taken  up  by  the 
firm.  To  procure  an  extension  of 
the  time  of  payment  W.  F.  exe- 
cuted his  notes,  payable  to  his 
order,  which  were  indorsed  by  him, 
by  plaintiff  and  by  other  stockhold- 
ers, and  were  delivered  to  F.,  B.  & 
Go.  The  stockholders,  including 
plaintiff  and  W.  F.,  subsequently 
executed  an  agreement  by  which 
each  obligated  himself  to  pay  his 
proportionate  share  of  liaDilities 
assumed  for  the  benefit  of  the  cor- 
poration. F.,  B.  &  Co.  recovered 
judgment  upon  the  stockholders' 
notes,  and  subsequently  collected, 
upon  the  mortgage,  a  sum  suffi- 
cient nearly  to  pay  the  balance 
due  them  from  W.  F.  In  an  action 
brought  for  relief  against  said 
judgment,  plaintiff  claiming  that 
the  sum  so  collected  should  be  ap- 
plied pro  rata  upon  the  debts  for 
which  the  mortgage  wieis  held  as 
security,  hM,  that  whether  the 
application  of  the  money  devolved 
upon  the  creditor  or  the  court, 
equity  j  ustified  its  application  upon 
the  balance  due  from  W.  F.       Id. 

0.  It  8eem9  that  one  of  several  origi- 
nal debtors  may  so  contract  with 
the  others  for  their  assumption 
and  payment  of  the  common  debt, 
as  to  acquire  tlie  rights  of  surety, 
upon  notice  of  the  new  arrange- 
ment being  given  to  the  creditor. 
Palmer  v.  Purdy,  144 

7.  Such  notice,  however,  must  be 
definite  and  distinct,  and  so  given 
as  to  fully  and  fairly  apprise  the 
creditor  of  the  changed  attitude  of 
the  debtor  claiming  the  rights  of  a 
surety.  Id. 

DECEIT. 

1.  V.^ere  a  member  of  a  firm  makes 

SicKELs  —  Vol.  XXXVIII. 


to  a  mercantile  agency  statements 
known  by  him  to  be  false,  as  to 
the  capital  invested  in  the  firm 
business,  with  the  intent  that  the 
statements  shall  be  communicated 
to  persons  interested  in  ascertain- 
ing the  pecuniary  reHpousibility  of 
the  firm,  designing  thus  to  procure 
credits  and  to  defraud  such  persons; 
and  such  statemeuis  are  communi- 
cated to  one  who  in  reliance 
thereon  sells  goods  to  the  firm 
upon  credit,  an  action  for  deceit  is 
maintainable  at  the  suit  of  the 
vendor  against  the  partner  making 
such  false  representations.  Eaton 
G,  eft  B.  Co,  V.  Avery,  81 

2.  A  person  furnishing  information 
to  such  an  agency  as  to  his  means 
and  pecuniary  responsibility  is  to 
be  presumed  to  have  done  so  to 
enable  the  agency  to  communicate 
the  information  to  persons  inter- 
ested, for  their  guidance  in  giving 
credit  to  him.  Id. 

8.  In  such  an  action  plaintiffs  evi- 
dence was  to  the  effect  that  a  per- 
son employed  by  the  mercantile 
agency  applied  to  defendant  for  a 
sUitement  of  the  means  of  his 
firm,  to  be  reported  to  the  agency, 
informing  him  of  the  object  of  his 
visit;  that  defendant  stated  the 
capital  of  the  firm  to  be  $20,000 
chiefly  OQntributed  by  him,  in 
money,  and  gave  further  particu- 
lars. The  employee  reduced  the 
statement  to  writing  and  afterward 
transcril)ed  it  on  the  books  of  the 
agency.  Defendant  subsequently 
applied  to  E.,  plaintiff's  president, 
to  sell  his  firm  goods  on  credit. 
E.,  before  making  the  sale,  sent 
to  the  office  of  the  agency  for  in- 
formation as  to  the  responsibility 
of  the  6rm  and  received  an  answer 
in  writing  which  gave  the  sub- 
stance of  defendant's  statements. 
This  E.  examined,  and  he  relied 
entirely  on  the  report  in  making 
the  sale.  After  the  failure  of  de- 
fendant to  pay,  E.  exhibited  to 
him  the  statement ;  he  admitted 
the  making  of  the  representations 
therein  L>efendant  did  not  in 
fact  contribute  any  capital  either 
in  money  or  property ;  the  other 
partner  contributed  tools  valued  at 
$4,000,  of  which  E.  agreed  to  pay 
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half  but  did  not.  E.,  about  tbe 
time  he  made  the  statement,  ad- 
vised  his  partner  tliat  he  was 
going  to  the  agency  to  put  this 
property  in  tlie  name  and  to  the 
credit  of  tlie  firm,  And  afterward 
stated  to  him  that  he  had  valued 
the  firm  at  |25.000.  Held,  that  the 
evidence  justified  a  refusal  to  non- 
suit ;  that  it  authorized  a  finding 
that  the  alleged  false  statement  as 
to  capital  was  made  to  give  the 
firm  a  credit  it  was  not  entitled  to, 
and  with  intent  to  defraud  any  per- 
son who  might  inquire  of  the 
agency.  Id, 

4  The  commercial  agency  in  its 
answer  added  to  the  statement  as 
to  what  defendant  had  represented 
a  caution  to  the  efifect  that  it  did 
not  confirm  it^  that  the  claims  of 
the  firm  for  credit  were  not  yet 
established,  and  that  "small 
amounts  should  rule,  though  so 
far  have  paid  as  agreed."  Held, 
that  it  was  for  the  jury  to  de- 
termine, and  defendant  was  enti- 
tled to  have  them  instructed  that 
they  might  take  into  consideration 
whether  the  representations  were 
such  as  were  calculated  under  the 
circumstances  to  deceive  a  prudent 
man.  Id, 

DEED. 

1.  Where  a  person,  with  intent  to 
convey  title,  executes  a  conveyance 
of  property  in  a  name  not  his  own, 
he  is  bound  by  the  name  he  thus 
adopts,  which  will  be  considered 
as  his  name  pro  Jiac  vice,  and  the 
conveyance  is  effectual  to  vest  title 
in  the  grantee.  David  v.  Wil 
llamsbvrgh  City  F.  i/w.  Co.        265 

2.  In  an  action  upon  a  policy  of  fire 
insurance,  upon  real  and  personal 
property,  the  defense  was  that,  at 
the  time  of  the  insurance  and  of 
the  loss,  the  property  did  not  be- 
long to  plain tifil  Defendant's  evi. 
dence  was  to  the  effect  that  H., 
who  was  then  tlio  owner,  conveyed 
the  property  in  fonn  to  M.,  a  ficti- 
tious person,  and  then  in  the  name 
of  M.  lie  conveyed  it  to  plaintiff. 
The  court  charged  the  jury,  in 
substance,  that  if  they  uelieved 
there  was  no  such  person  as  M., 


or  that  he  never  executed  the  ooa. 
veyance,  they  must  find  for  de- 
fendant. Held,  error;  that,  as  it 
was  to  be  assumed  the  conveyances 
were  executed  by  II.  with  the  in- 
tention of  vesting  title  in  plaintiff 
to  whom  they  were  delivered,  and 
who  the  proof  tended  to  show 
took  and  lield  possession  of  the 
property,  aichough  the  conveyance 
to  M.,  there  being  no  such  person, 
W8|s  invalid,  yet  the  conveyance 
in  the  name  of  M.  to  plaintiff  was 
valid  as  against  H.,ana  the  plaintiff 
showed  sufficient  title  to  maintain 
heract<m.  Id, 

DEFAULT. 

A  judgment  of  aflftrmance  by  default 
of  the  General  Term  is  not  re- 
viewable here.  HUvens  v.   Oiaver. 

Cll 

DEFENSE. 

1.  Where  separate  purchas  f  goods 
are  made  at  different  times  upon  a 
credit  for  a  specified  time,  the 
different  sales  do  not  constitute  an 
entire  and  indivisible  demand,  but 
a  cause  of  action  accrues  when  the 
term  of  credit  expires  as  to  any 
one  sale,  and  the  vendor  may  bring 
separate  actions  for  each  sale. 
Zimmerman  v.  Er7iard,  74 

2.  The  pendency  of  an  action,  there- 
fore, to  recover  for  goods  so  sold  at 
one  date  is  not  a  defense  to  an  ac- 
tion for  goods  sold  at  a  subsequent 
date.  Id. 

— ^  Twenty  years*  adverse  posses- 
sion^ good  defense  to  action  of  eject- 
ment brought  by  a  married  woman. 

See  Clarke  v.  Oibbons.  107 

DEFINITIONS. 

1.  Plaintiff  was  appointed  an  attend- 
ant of  the  Supreme  Court  by  the 
l)oard  of  supervisors  of  the  county 
of  New  York,  under  the  provision 
of  the  Code  of  Procedure  (§  28), 
requiring  the  "supervisors  of  the 
several  counties"  to  provide  the 
courts  appointed  to  be  held  then^in, 
with  ♦  ♦  ♦  attendants,  *  *  ♦ 
suitable  and  sufficient  for  the  trans- 
action of  their  business.  Held, 
tliat  he  was  "  in  oSLco  *'  within  the 
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meaning  of  the  provision  of  tlie  act 
of  1870  (§  3,  chap.  383,  Laws  of 
1870),  in  reference  to  said  county, 
which  prohibits  tlie  board  of  super- 
visors of  said  county  from  '*  in- 
creasing tlie  Balarics  of  those  now 
in  oilice,  ortlieir  successors;  "  and 
tliat,  tlierofore,  an  ordinance  of 
said  lK)ard  increasing  plaintiff's 
salary  was  illegal  and  void.  Bo^w- 
land  V.  Mayor ^  etc,  872 

2.  Tho  charter  of  the  city  of  Troy  (^ 
10,  chap.  I'^a,  Laws  of  1872)  pro- 
vides that  no  civil  action  phall  be 
brought  against  the  city  for  injur- 
ies to  person  or  property  '*  unless 
it  appears  that  tho  claim  for  which 
the  action  was  brought  was  pre- 
sented to  the  comptroller  with  an 
abstract  of  the  facts  out  of  which 
the  cause  of  action  arose,  *  ♦  * 
and  tliat  the  comptroller  did  not, 
within  sixty  days,  audit  the  same." 
Plaintiff  presented  a  petition,  as 
required,  setting  forth  the  facts 
and  claiming  damages  to  the 
amount  of  f  10,000  for  injuries  al- 
leged to  have  been  caused  by  the 
negligent  omission  of  the  city  to 
keep  one  of  its  streets  in  repair. 
The  claim  not  having  been  audited 
as  prescribed,  this  action  was 
brought.  The  complaint  alleged, 
substantially,  the  same  facts  as 
the  petition  and  claimed  $5,000 
damages.  Ileld,  that  the  word 
"claim/'  and  the  phrase  **causeof 
aMiou,"  related  to  the  same  thing; 
that  although  the  amount  of  com- 
pensation was  different,  the  claim 
presented  in  the  petition  and  the 
cause  of  action  set  forth  in  the 
complaint  were  identical ;  and  that 
there  was  a  sufficient  compliance 
with  the  provisions  of  the  charter. 
Minick  v.  CUy  of  Troy.  614 


DEMURRER. 

Remedy  for  indeflniieness  in 

pleadings  is  by  motion  not  demurrer. 
See  Marie  v.  Oarrieon,  14 


DEPOSITIONS. 

1.  The  power  of  the  court  to  award  a 
commission,  without  the  consent  of 
parties,  to  take  the  testimony  of  a 


witness  out  of  the  State  dependa 
entirely  on  statute,  and  can  only 
be  exercised  in  the  cases  therein 
specified.     In  re  an  Attorney,    104 

• 

2.  The  provisions  of  the  Code  of 
Civil  Proceduro  in  reference  to  tak- 
ing  depositions  out  of  the   State 


(g§  887  et  ,8eq,\  relate  to  actions 


only. 


Id. 


DISORDERLY  HOUSE. 


1.  It  is  not  an  essential  element  of 
the  offense  of  keeping  a  disorderly 
house  that  the  public  should  be 
disturbed  by  noise  ;  the  keepingof 
a  common  bawdv  or  gambling 
house  constitutes  tJie  house  so  kept 
a  disorderly  house.  King  v.  Peo- 
ple, •  587 

2.  When  the  house  of  a  person  is  the 
resort  of  prostitutes,  plying  their 
vocation,  with  his  knowledge,  this 
constitutes  a  bawdy  house.         Id, 

3.  Upon  the  trial  of  an  indictment  for 
keeping  a  disorderly  and  common 
bawdy  and  gambling  house,  after 
the  court  had  charged  that  if  the 
defendanir  had  kept  a  gambling 
house,  where  gamblers  resorted  to 
play  for  money,  and  did  so  play  to 
the  knowledge  of  defendant,  he 
was  guilty,  defendant's  counsel 
asked  the  court  to  charge  that  tlie 
playing  of  cards  in  defendant's 
house  did  not,  of  itself,  make  it  a 
gambling  house.  The  court,  in 
reply,  said,  *'  Except  that  it  is  the 
gambling  for  money  that  makes  it 
a  disorderly  house."  Held,  no 
error;  that  the  court  had  properly 
defined  the  offense  of  keeping  a 
gambling  house,  and  its  remark 
clearly  referred  to  a  house  of  that 
character.  Id. 


EASEMENTS. 

1.  The  bed  and  banks  of  a  fresh 
water  river,  where  the  tide  does 
not  ebb  and  flow,  are  the  property 
of  the  riparian  proprietors,  the 
public  having  an  easement  only  for 
passage  as  on  a  public  highwav  ; 
and  such  proprietors  may  use  the 
.land  or  water  of  the  river  in  any 
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way  not  inoonsistent  with  this 
easement.  Chenango  Bridge  Co.  t. 
Paige.  178. 

2.  The  legislature,  escept  under  the 
power  of  eminent  domain,  can  in- 
terfere with  such  a  river  only  for 
the  purpose  of  regulating,  preset v- 
ing  and  protecting  tlie  public  ease- 
ment. Id, 

EJECTMENT. 

1.  In  1844  certainpremises  were  con- 
veyed to  plaintifif,  a  married  woman, 
for  life,  as  and  for  her  own  separate 
estate,  free  from  the  control  of  her 
husband,  her  husband  covenant- 
ing  for  a  consideration  expressed 
that  she  should  hold  the  premises 
to  her  own  separate  and  sole  use, 
free  from  any  claim  or  interference 
from  him.  In  an  action  to  recover 
possession  of  the  premises,  brought 
against  the  husband  and  his  tenant, 
Mldf  that  under  the  law  as  it  ex- 
isted when  the  deed  was  executed, 
plaintiff  could,  in  equity,  enjoy 
the  property  separate  from  her 
huslnnd;  that  a  trustee  was  not 
required  to  be  named  in  the  in- 
strument, as  in  case  of  such  omis- 
sion the  law  created  the  husband 
a  trustee  for  the  wife ;  that  the 
eflbct  of  the  acts  in  relation  to 
married  women  (chap.  200,  Laws 
of  1848  ;  chap.  875,  Laws  of  1841) ; 

'  chap.  90,  Laws  of  18G0 ;  chap.  173, 
Laws  of  1802)  was  to  cliange  her 
equitable  riglit  to  hold  a  separate 
estate  into  a  legal  estate,  to  give 
her  the  right  of  control  and  man- 
a^ment  the  same  as  if  she  were  a 
feme  sole;  that  there  was  no  oc- 
casion for  her  to  resort  to  the  Su- 
preme Court,  under  the  act  of  1849 
%  2),  for  the  resignation  and  sur- 
render of  the  trustee  and  a  con  vey- 
'  ance  to  her ;  and  that  .as,  by  the 
said  acts,  she  was  given  the  power 
to  sue  and  be  sued,  she  could 
maintain  the  action.  Wood  v. 
Wood.  575 

2.  Also,  Tield,  that  as  ifc  appeared 
that  the  husband  had  not  acquired 
possession  by  the  consent  of  the 
plaintiff,  he  was  not  entitled  to 
notice  to  quit.  Id, 

8.  Also,  hdd,  that  the  fact  that  the 


defendant  had  put  valuable  im- 
provements upon  the  land  was  no 
defense  to  the  action.  Id. 

4.  li  seems  that  one  who  has  put 
improvements  upon  the  land  of 
another  is  at  the  best  only  allowed 
to  thereby  mitigate  the  damages 
by  offsetting  them  to  the  extent  of 
the  rents  and  profits  claimed.  To  do 
this  he  must  be  a  bona  fide  occu- 
pant :  he  cannot  be  allowed  them 
if  he  has  acted  with  knowledge 
of  the  owner's  right.  Id, 

Twenty  years^  adverne  posses- 
sion good  defense  to  action  of  ^ectment 
brougJit  by  a  married  tooman. 

See  Clarke  v.  Gibbons.  107 


ESTOPPEL, 

Where  a  common  carrier  performs 
his  contract  to  transport  and  de- 
liver goods,  a  payment  of  the 
freight  or  a  submission  to  judg- 
ment therefor  does  not  preclude 
the  owner  of  the  goods  from  recov- 
ering damages  for  injuries  thereto 
while  en  rotUe;  he  may  pay  the 
freight  and  sue  for  the  damages, 
or  set  up  his  damages  by  way  of 
counter-claim  in  an  action  to  re- 
cover the  freight,  or  he  may  bring 
a  cross-action.  ScJiwinger  v.  Riy- 
mond,  192 

When  insurance  cxmipany^not 

estopped  from  claiming  breach  of  war- 
ranty. 

See  Devens  v.  M.  <t  T.  Ins,  Co.  108 


EVIDENCE. 

1.  Where  in  an  action  to  foreclose  a 
mortgage,  which  by  its  terms  was 
given  to  secure  the  payment  of 
moneys  as  specified  in  the  condi- 
tion of  a  bond,  the  defense  of  pay- 
ment is  interposed,  the  non-pro- 
duction of  the  bond  by  the  plaintiff 
is  evidence  of  the  discharge  of 
the  mortgage  debt;  and  if  un- 
explained is  conclusive  against 
plaintiff's  right  to  recover.  Ber- 
gen V.  Urbahn.  49 

2.  In  an  action  to  recover  the  amount 
of  a  check  drawn  by  C,  plaintiff's 
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aasignor,  to  the  order  of  defendant, 
and  alleged  to  have  been  deliv- 
ered to  the  latter  to  be  need  in 
purchaeing  a  draft  for  the  drawee, 
the  defendant  averred  in  his  an- 
swer that  the  check  was  intended 
as  a  payment  in  part  of  a  claim 
which  C.  "  morally  owed"  the  de- 
fendant, growing  ont  of  a  fraad 
perpetrated  by  (J.  in  inducing  de- 
fendant to  take  a  fraudulent  note  ; 
the  alleged  facts  in  reference 
thereto  l^ing  set  forth  in  the  an- 
swer, which  also  averred  that  de- 
fendant settled  the  claim  with  C. 
on  his  promise  that  he  would  at 
some  time  pay  the  loss.  On  the 
trial,  after  L.,  as  a  witness  for 
plaintiff,  had  testified  that  the 
check  was  given  to  purchase  a 
draft,  defendant's  counsel  sought 
to  show  by  him,  on  cross-examina- 
tion, the  facts  of  the  fraud  set 
forth  in  the  answer ;  this  was  ob- 
jected to  and  the  evidence  ex- 
cluded. After  defendant,  as  a  wit- 
ness in  his  own  behalf,  had  tesli- 
fied  that  the  check  was  given  as  a 
payment  upon  the  claim  arising 
out  of  the  fraudulent  note,  his 
counsel  offered  to  prove  by  him 
the  transaction  in  regard  to  said 
note  substantially  as  alleged  in  the 
answer.  This  was  objected  to  and 
excluded.  Before  the  court  ruled 
upon  the  offer  it  was  conceded 
that  a  release  under  seal,  which 
was  produced,  was  executed  by  de- 
fendant with  full  knowlede;e  of 
the  facts ;  the  release  recited  that 
in  consideration  of  the  agreement 
of  the  other  parties  to  indemnify 
defendant  from  the  debts  of  a  firm 
named  during  the  time  he  wais  a 
member  he  released  G.  from  all 
demands  "  by  way  of  checks,  notes 
or  otherwise.^  J^!^,  that  the  evi- 
dence offered  was  properly  re- 
jected ;  that  evidence  of  the  details 
of  the  fraud  could  not  legitimately 
tend  to  confirm  defendant's  ver- 
sion.   Gn,naday  v.  Kmm,  67 


8.  The  evidence  apon  the  cross-ex- 
amination of  G.  was  also  offered, 
for  the  purpose  of  discrediting 
him.  Heldf  that  the  rejection 
thereof  for  tliat  purpose  was  in 
the  discretion  of  the  court,  and  so 
was  not  error.  Id, 


4.  Plaint iff*s  sleigh  was  upset  by 
striking  against  a  switch  laid  down 
by  de&ndant  in  a  street  in  the 
city  of  B.,  to  connect  its  tracks 
with  that  of  another  road  over 
which  it  ran  its  cars.  The  evidence 
tended  to  show  that  the  switch 
.was  higher  above  the  pavement 
than  was  necessary  or  reasonable. 

■  A  witness  was  asked  by  plaintiff's 
counsel,  whether  the  switch  was  as 
high  at  the  time  of  the  trial  as  at 
the  time  of  the  accident;  this  was 
obiected  to  and  objection  over- 
ruled. Hdd^  no  error.  WooUy  v. 
Grand  St, ,  €tc„  R.  B,  Go.  121 


5.  Also,  hM,  that  it  was  not  error  to 
receive  evidence  that  there  had 
been  other  accidents  at  the  same 
switch.  ld_ 


6.  After  a  witness  has  testified  to 
facts  showing  that  he  has  some 
knowledge  of  the  cost  or  value 
of  buildings,  acquired  as  a  dealer 
or  builder,  his  testimony  as  to  the 
value  of  a  building  is  competent. 

.    Woodruff  V.  Imp.  F,  Ins:  Co,     133 

7.  PlainUff  offered  to  prove  that  there 
was  a  conspiracy  between  the  at- 
tachment creditors,  the  judgment 
debtors  and  the  sheriff,  to  issue  the 
attachment  "for  the  purpose  of 
preventing  the  collection  of  plaint- 
iflTs  judgment."  Held,  that  the 
offer  was  properly  excluded  ;  that 
the  fact  that  there  was  a  conspiracy 
to  do  what  the  law  authorizes  did 
not  affect  the  legality  of  the  act. 
Wehle  V.  Conner.  231 


B.  In  an  action  against  a  stockholder 
of  a  railroad  corporthtion  by  a  cr^- 
itor  thereof,  under  the  provision  of 
the  general  railroad  act  (§  10, 
chap.  140,  Laws  of  1850,  as 
amended  by  chap.  282,  Laws  of 
1854),  making  each  stockholder 
liable  for  the  debts  of  the  cor- 
poration to  the  amount  unpaid 
on  his  stock,  the  record  of  a  judg- 
ment against  the  corporation  is 
competent  evidence  of  plaintiff's 
status  as  a  creditor  and  of  the 
amount  due  him.    Stephens  v.  Fox, 

313 
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9.  The  effect  of  said  provision  is  not 
to  impose  any  penalty  or  original 
liability  upon  the  stockholder,  but 
simply  to  confer  upon  the  creditor 
of  the  corporation  a  ri^ht  to  pur- 
sue, for  the  satisfaction  of  his 
claim,  the  indebtedness  of  the 
stockliolder  to  the  corporation  for 
his  unpaid  subscription .  The  cred- 
iter  claims  through  the  corpora- 
tion, and  if  he  shows  that  he  is  a 
creditor,  by  evidence  binding  and 
conclusive  against  it,  the  evidence 
is  competent  against  the  stock- 
holder. Jd. 

• 

10.  In  such  an  action,  on  trial  be- 
fore a  referee,  after  the  case  was 
closed  it  was  reopened  by  order 
of  the  court  for  the  sole  purpose 
of  allowing  defendant  to  put  in 
evidence  certain  exhibits  and  rec- 
ords ;  on  the  reheacing,  defend- 
ant offered  oral  evidence  to  sus- 
tain a  counter-claim.  Held,  that 
it  was  properly  excluded.  /:/, 

11.  In  an  action  against  a  common 
carrier  by  sea  to  recover  damages 
for  injuries  to  the  freight  by  a  col- 
lision  with  a  collier,  after  a  protest 
or  statement  as  to  the  circumstan- 
ces  attending  the  injury  and  the 
management  of  tlie  vessel  had  been 
given  in  evidence,  and  after  wit- 
nesses had  testiBed  in  reference 
thereto,  tliere  being  a  discrepancy 
between  the  protest  and  some  of 
the  testimony  and  the  evidence 
covering  a  great  variety  of  facts, 
a  witness  called  as  an   expert  by 

Slaintiff,  after  having  testified  that 
e  had  heard  the  testimony  read 
to  the  jury  the  previous  day,  and 
the  protest  and  had  heard  the  tes- 
timony of  one  or  two  of  the  wit- 
nesses and  the  circumstances  as 
detailed  by  them,  was  asked  **  un- 
der the  circumstances  detailed  by 
these  witnesses  and  in  the  protest," 
and  under  certain  circumstances 
which  were  specified,  "  what  in 
your  opinion  should  have  been 
done  by  the  persons  in  charge  of 
the  steamship  ?  "  Held,  incompe- 
tent. OuUerman  v.  Liv.  N.  F.,  etc,, 
Co.     .  358 

12.  The  goods  damaged  were  sold  at 
public  auction,  lldd,  thut  evi- 
dence  of  the  prices   brought  was 


competent  as  tending  to  show 
value,  and  upon  the  question  of 
damages.  Id, 

13.  Upon  the  trial  of  an  indictment 
for  robbery  in  the  first  degree,  the 
property  taken  being  charged  to 
be  one  key  of  the  value  of  one 
dollar,  evidence  on  the  part  of  the 
prosecution  was  to  the  effect  that 
certain  persons,  one  of  whom  was 
the  prisoner,  entered  the  room  of 
W.,  who  was  janitor  of  a  bank, 
masked,  while  he  was  in  bed ;  that 
they  suffocated  and  handcuffed 
him,  and  by  putting  a  pistol  to  his 
head  compelled  him  to  disclose 
the  combination  of  the  lock'of  the 
bank  safe,  and  put  him  into  such 
a  state  of  terror  as  to  be  incapable  of 
resistance  ;  that  they  then  took  and 
carried  away  the  bank  keys  from 
a  table  in  his  presence,  one  of 
them  being  the  key  of  the  street 
door,  and  subsequently  entered 
and  robbed  the  bank.  Ileld,  that 
evidence  of  the  burglarv  committed 
at  the  bank  was  admissible  for  the 
purpose  oi  showing  that  it  was 
committed  by  the  same  party  who 
committed  the  robbery,  and  by 
connecting  tbe  prisoner  with  the 
burglary  to  connect  liini  with  the 
robbery.    Hope  v.  People,  418 

14.  Upon  the  trial  of  an  indictment 
evidence  of  tlie  commission  of  an- 
other crime  by  the  prisoner  is 
competent  where  it  is  relevant  and 
material  on  the  question  of  the 
guilt  of  the  prisoner  of  the  crime 
for  which  he  is  on  trial.  Id, 

15.  Also,  Jteld,  that  evidence  was 
competent  of  the  complicity  of 
the  prisoner  in  a  prior  scheme  to 
enter  and  rob  the  bank.  Id, 

16.  Photographic  pictures  when 
shown  to  be  correct  rese^nblances 
of  the  person  or  thing  represented 
are  competent  as  evidence.  Cowley 
V.  People.  465 

17.  Plaintiffs,  who  were  bankers, 
loaned  to  B.  Bros.  &  H.  $10,000. 
upon  the  specific  pledge  of  a 
quantity  of  whisky ;  this  loan 
was  paid  in  full.  Prior  and  sub- 
sequent to  this  loan  plaiutiffis  made 
other  advances  to  said  firm  to  a 
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large  amonnt.  The  whisky  was 
levied  on  bj  B.,  defendant's  testa- 
tor, then  sheriff,  under  attachmentp. 
against  M.  On  the  trial  of  an  ac- 
tion to  recover  possession  of  the 
whisky,  defendants  ofiered  to' 
prove  admissions  of  one  of  the 
firm  of  B.  Bros.  &  H.,  to  the  effect 
tliat  the  whisky  was  the  property 
of  M. ;  this  evidence  was  excluded. 
Ileldy  error,  that  plaintiffs  had  no 
lien  or  claim  upon  the  property, 
but  B.  Bros.  &  U.  were  entitled 
thereto,  and  the  admissions  were 
competent  as  against  them.  Dun- 
can  V.  Brennan,  487 

• 

18.  Oral  testimony,  or  writings  of  a 
testator  not  attested  as  a  will, 
showing  a  contrary  intent  from 
that  expressed  by  the  plain  terms 
of  the  will,  are  incompetent  as 
evidence  and  ineffectual  to  change 
those  terms.  WiUiama  v.  Freeman, 

561 

10.  The  declarations  of  a  testator 
cannot  be  resorted  to  to  contradict 
or  explain  the  intentions  expressed 
in  his  will.  Id, 


When  evidence  of  custom  or 


usage  properly  excluded. 
See  Harris  v.  Tumbridge. 


03 


W7ien  admissions  of  treasurer 

of  a  corporation  not  competent  in  ac- 
tion against  a  trustee  to  recover  a  debt 
he^cause  of  failure  to  file  annual  re- 
port. 

See  AlexawUr  v.  CauldweU,      480 

Stipulation  that  copies  of  let- 
ters might  be  producM  with  affidavit 
of  ^nailing  ujith  tame' effect  as  oiigifial^ 
and  that  party  would  not '  controvert 
contents  of  letters  thus  proved  does 
not  preclude  the  varty  from  showing 
that  the  letters  were  not  received. 

See  Lockwood  v.  Quackenbush. 
{Mem.)  607 


EXCEPTIONS. 

Filed  after  decision  of  cause, 

tried  by  the  courts  to  a  failure  of  the 
court  to  decide  question  raised  on 
trials  not  available. 

See  Hand  v.  Kennedy.  140 


EXECUTION. 

Unavihorised  levy  and   sals 

under  execution,  what  does  not  amount 
to  ratification  so  as  to  bind  obligors  in 
bond  of  indemnity , 

See  Clark  v.  Woodruff,  518 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  One  of  several  executors  has  no 
authority  to  borrow  money  with- 
out the  assent  of  the  others,  and 
such  assent  is  not  to  be  assumec. 
from  the  fact  that  the  loan  was  for 
the  benefit  of  the  estate.  Bryan 
V.  Stewart,  270 

2.  In  an  action  to  recover  for  moneys 
alleged  to  have  been  loaned  to  the 
defendants,  it  appeared  that  de- 
fendants were  executors  of  an 
estate,  certain  lots  belonging  to 
which  were  advertised  for  sale. 
Plaintiffs  transactions  were  with 
defendant  F.,  alone,  and  it  did  not 
appear  that  the  other  defendants 
gave  any  directions  in  regard  to 
the  loans,  or  ever  promised  to  pay 
them.  The  referee  found  that  the 
business  relating  to  such  sale  was, 
with  the  assent  oT  defendants,  con- 
ducted by  F.,  who  disbursed  large 
sums  on  account  of  the  expenses 
of  sale  ;  that  plaintiff  advanced  to 
him,  for  the  purpose  of  defraying 
expenses,  the  sums  mentioned  in 
the  complaint,  and,  as  matter  of 
law,  said  referee  found  that  said 
advances  were  for  the  benefit  and 
at  the  request  of  all  the  defend- 
ants, and  that  they  were  liable. 
Held^  that  the  conclusions  of  law 
were  not  authorized  by  the  find- 
ings of  fact ;  that  from  the  facts 
that  F.  conducted  the  business,  and 

*  that  plaintiff  advanced  moneys  to 
defray  expenses,  it  did  not  follow 
as  a  necessary  or  logical  result  that 
defendants  reaped  any  oenefit  there 
from,  or  requested  plaintiff  to 
make  the  advances.  Id. 

8;  Where,  upon  application  for  let- 
ters  of  administration  with  the 
will  annexed,  it  appears  that  there 
are  no  assets,  or  tne  presumption 
arises  from  lapse  of  time  that  there 
are  no  assets  of  the  testator  in  ex« 
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istenoe  which  can  be  identlded  and 
reached  bj  the  administrator,  and 
there  is  no  claim  in  respect  to  them 
whicli  can  be  enforced,  and  no 
other  reason  appears,  tlie  granting 
of  letters  cannot  be  claimed  as  a 
matter  of  right,  and  the  applica- 
tion maj  be  properljr  refused. 
Van  Oiessen  v.  Brklgford,         848 

4.  An  executor  of  a  will  is  a  compe- 
tent witness  to  prove  its  due  exe- 
cution although  not  a  subscribing 
witness.    Buffg  v.  Rugg.  59^ 


EXPERTS. 

1.  It  is  not  the  province  of  a  witness, 
testifying  as  an  expert,  to  draw  in- 
ferences from  the  evidence  of 
other  witnesses,  unless  the  facts 
testified  to  are  clear,  and  uncontro- 
verted,  or  to  take  into  consideration 
such  facts  as  he  can  recollect  that 
have  been  testified  to,  and  thus 
form  an  opinion ;  but  be  should 
have  full  information  of  the  ascer- 
tained  or  supposed  state  of  facts 
upon  which  his  opinion  is  based. 
Ouiterman  v.  Xzc,  N.  Y,,  etc.,  Co. 

358 

2.  Where  the  fadts  are  controverted 
or  are  not  entirely  clear  a  hypo- 
thetical quention  may  be  put, 
based  upon  the  facts  claimed  to 
have  been  proved.  Id, 

8.  In  putting  hypothetical  questions 
to  expert  witnesses  counsel  may 
assume  the  facta  io  accnnlMnco 
with  his  theory  of  them  ;  it  irj  not 
essential  that  he  state  the  faclH  as 
they  exist.     Cowley  v.  People,   404 


FALSE  PRETENSES. 

1.  In  an  indictment  under  the  statute 
for  obtaining  a  signature  to  a  writ- 
ten instrument  under  false  pre- 
tenses, it  is  not  essential  to  set 
forth  all  the  details  of  the  fraud, 
it  is  sufficient  to  specify  particu- 
larly the  pretenses,  to  aver  their 
falsity  and  the  fraudulent  intent, 
and  to  show  how  they  were  effec- 
tual in  accomplishing  the  fraud. 
People  ex  rel.  Phelps  v.  Ot/er  and 
Terminer.  436 


3.  If  the  false  pretense  averred  and 
proved  is  capable  of  defrauding,  it 
is  aufScient,  and  this  mnst  be  de- 
termined by  the  circumstances  of 
each  particular  case.  73. 

3.  Such  an  indictment  may  be  based 
upon  a  false  claim  of  indebtedness 
against  a  municipal  corporation ; 
and  if  it  appear  that  the  claim  was 
presented  under  circumstances  and 
in  such  manner  as  was  calculated 
to  deceive  the  municipal  oificer 
whose  duty  it  was  to  act  thereon, 
and  that  his  signature  was  thus 
procured,  a  conviction  will  be  sue-, 
tained.  Id, 

4.  The  question  in  such  case  whether 
the  false  pretense  was  calculated 
to  deceive  and  was  capable  of  de- 
frauding is  one  for  the  jury.      Id, 

5.  In  an  indictment,  therefore,  charg 
ing  the  accused  with  obtaining  the 
signature  of  the  mayor  of  the  city 
of  New  York  to  a  warrant  drawn 
on  its  chamberlain  by  false  pre- 
tenses, to  wit:  by  means  of  a  false 

,  and  fraudulent  bill,  set  forth  in  the 
indictment,  represented  by  the  ac- 
cused to  l>e  a  j  ust  and  true  account, 
and  that  the  city  was  justly  in- 
debted to  the  person  in  whose 
name  the  account  was  presented 
against  the  city.  Held,  that  it  was 
not  necessary  to  set  forth  how  the 
fraudulent  account  operated  to  de- 
ceive through  the  action  of  the 
intermediate  agents  of  the  corpora- 
tion; that  the  manner  in  which 
the  false  representation  reached 
the  mayor  was  matter  of  detail  h^ 
longing  prop^fly  to  the  evidence 
on  trial.  Id. 

6.  Upon  the  trial  the  mayor  testified 
that  he  had  no  distinct  recollection 
of  what  occurred  at  the  time  he 
signed  the  warrant,  and  knew  that 
he  signed  it  simply  because  hia 
name  was  affixed  to  it,  it  appeared 
that  the  bill  in  question  was  de- 
livered to  him;  he  was  then  al- 
lowed  to  testify  to  the  routine  of 
business  in  his  office.  Held,  no 
error.  Id. 

7.  It  appeared  from  this  evidence 
that  while  the  mayor  did  not  n?ad 
or  examine   each  voucher  which 
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ftCAsompanied  the  warrants  pre- 
Bented  to  him  to  sign,  he  required 
their  presence  and  was  indaced  to 
sign  by  the  presence  of  the  bill 
and  by  the  approval  thereof  bj  the 
proper  officers.  HM^  that  tiiis  au- 
thorized the  submission  of  the 
question  to  the  jury  as  to  whether 
the  presence  of  the  bill  was  one  of 
the  induoemenis  to  the  signature  ; 
that  its  bare  presence  although 
neither  examined  nor  read  by  the 
mayor  was  a  false  pretense.       Id. 

8.  It  is  not  necessary  to  sustain  a 
conviction  in  such  case,  that  the 
false  pretense  was  the  sole  induce- 
ment to  the  act  of  the  party  de- 
frauded.  Id. 

9.  Nor  is  it  material  that  the  bill 
went  through  the  hands  of  other 
and  independent  officers  before 
reaching  the  mayor,  who  might 
have  stopped  its  progress;  and 
this  whether  they  were  misled  by 
the  fraud  of  the  accused  or  obeyed 
his  orders.  Id. 

10.  It  is  not  necessary  that  words 
should  be  spoken  or  written  to 
create  a  false  representation;  a 
mute  or  silent  act  may  convey 
the  falsehood,  and  if  it  does,  it  con- 
stitutes the  offense.  Id. 

11.  It  appeared  that  a  duplicate  of 
the  bill  was,  in  accordance  with 
the  custom  in  the  municipal  offices, 
prepared  and  accompanied  the 
original  bill  when  presented  to 
the  mayor.  H^,  that  this  fact 
and  that  the  duplicate  might  alone 
have  produced  the  result  was  im- 
material, as  it  was  but  part  and 
parcel  of  the  false  pretense  for 
which  the  prisoner  was  responBi- 
ble.  Id. 


FALSE  KEPRESENTATIONS. 
See  Dbcbit. 


FEES. 
Of    referee,     how    collected. 


FERRIES. 

1.  Any  person  owning  land  on  both 
sides  of  a  fresh  water  river  may 
without  legislative  authority,  and 
even  in  defiance  of  legislative  pro- 
hibition, maintain  a  ferry  or  bridge 
for  his  own  use,  providing  he  does 
not  interfere  with  the  public  ease- 
ment. C/cenango  Bridge  Co.  v. 
Paige.  178 

2.  Such  owner,  however,  cannot, 
without  legislative  authority,  main- 
tain a  bridge  or  ferry  for  pubUc  use. 

Id. 

FICTITIOUS   NAMES. 

1.  The  provision  of  the  act  of  1833 
(chap.  281,  Laws  of  1833)  in  ref. 
erence  to  transacting  business  un- 
der fictitious  names,  which  pro- 
hibits a  person  from  transacting 
business  in  the  name  of  a  partner 
not  interested  in  the  business,  and 
which  requires  that  where  "  &  Co." 
is  used  it  shall  represent  an  actual 
partner,  does  not  apply  to  or  in- 
clude the  use  of  the  real  name  of 
an  actual  partner,  although  such  a 
partner  is  under  a  disability  at  the 
time.    Zimmerman  v.  Mrhard.    74 

2.  Where  a  firm  is  composed  of  a 
husband  and  wife,  the  latter  be- 
ing represented  by  the  **  &  Co."  in 
the  firm  name,  in  the  absence  of 
any  intention  to  impose  upon  the 
public  by  obtaining  undue  credit, 
and  conceding  that  a  married  wo- 
man cannot  l^  a  partner  of  her  hus- 
band, this  is  not  a  violation  of  the 
statute,  prohibiting  the  doing  of 
business  under  fictitious  names 
(chap.  281,  Laws  of  1883).  Id. 

3.  Where  a  person,  with  intent  to 
convey  title,  executes  a  conveyance 
of  property  in  a  name  not  his  own, 
he  is  bound  by  the  name  he  thus 
adopts,  which  will  be  considered 
as  his  name  pro  hoc  viee^  and  the 
conveyance  is  effectual  to  vest  title 
in  the  grantee.  ■  Da/oid  v.  WiU 
liameburgh  City  Fire  Ins.  Co.    264 


FINDINGS  OF  LAW  AND  FACT. 


Oeib  V.  Topping.  46  •  1.  Where  the  findings  of  fact,  by  a 
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referee,  conflict,  the  defeated  party 
is  entitled  to  those  most  favorable 
to  him  and  may  reij  upon  them  in 
aid  of  exceptions  to  the  referee's 
conclusions  of  law.  Sckwinger  v. 
Raymond.  192 

2.  Where  findings  contained  in  the 
case,  as  settled  by  a  referee,  differ 
from  those  contained  in  his  report, 
the  former  will  be  deemed  correct, 
as  it  is  upon  the  case  that  excep- 
tions stand.  (Code  of  Civil  Pro- 
cedure, §  997.)  .  Id. 

m 

8.  This  action  was  brought  to  recover 
freight  agreed  to  be  paid  for  trans- 
porting 200  barrels  of  beans  on  the 
deck  of  a  canal  boat  to  New  York. 
Defendants'  answer  admitted  the 
agreement  to  pay  the  freight  and 
the  transportation,  but  alleged 
that,  through  the  negligence  of 
the  plainti^  the  beans  were  wet 
and  damaged,  and  asked  judgment 
for  the  damages,  less  the  freight. 
At  the  close  of  the  trial  defendants' 
counsel  submitted  certain  proposi- 
tions of  fact  and  law,  **  each  and 
every"  of  which  he  requested  the 
referee  to  find  as  stated.  The  con- 
clusions of  law  were;  1st.  That 
plaintiff  was  **  entitled  to  recover" 
the  amounts  claimed  for  freight; 
2d.  That  defendants  were  "enti- 
tled to  recover  '*  a  sum  specified  for 
their  damages;  3d.  That  defend- 
ants were  "  entitled  to  judgment " 
for  the  balance.  The  referee  found 
the  first  proposition,  but  refused  to 
find  the  other  two ;  to  the  refusal 
to  find  defendants'  counsel  ex- 
cepted; but  did  not  except  to  the 
finding.  The  General  Term,  on 
appeal,  held,  that  the  finding,  in  ac- 
cordance with  the  request  and  the 
omission  to  except  thereto,  en- 
titled plaintiff  to  maintain  his 
judgment.  Held,  error ;  that 
the  three  proponitions  so  sub- 
mitted should  have  been  taken 
together  and  construed  as  one  sen- 
tence, and  so  taken,  the  request  was 
that  defendauts  have  judgment 
upon  the  adjustment  of  the  two 
claims,  for  the  difference  between 
them ;  and  that,  therefore,  defend- 
ants were  entitled  to  a  review  of 
the  refusals  to  find  and  the  referee's 
conclusions  of  law.  Id. 


4.  In  an  action  to  recover  for  moneyB 
alleged  to  have  been  loaned  to  the 
defendants,  it  appeared  that  de- 
fendants were  executors  of  an  es- 
tate, certain  lots  belongingU^  which 
were  advertised  for  sale.  I'Iaintiff*s 
transactions  were  with  defendant 
F.,  alone,  and  it  did  not  appear 
that  the  other  defendants  gave 
any  directions  in  regard  to  the 
loans,  or  ever  promised  to  pay 
them.  The  referee  found  that  the 
business  relating  to  such  sale  was, 
with  the  assent  of  defendants,  con- 
ducted by  F.,  who  disbursed  large 
8ums  on  account  of  the  expenses 
of  sale ;  that  plaintiff  advanced  to 
him  for  the  purpose  of  defraying 
expenses  the  sums  mentioned  in 
the  complaint,  and  as  matter  of 
law,  said  referee  found  that  said 
advances  were  for  the  benefit  and 
at  the  request  of  all  the  defendants, 
and  that  they  were  liable.  Held, 
that  the  conclusions  of  law  were 
not  authorized  by  the  findings  of 
fact;  that  from  the  facta  that  F. 
conducted  the  business,  and  that 
plaintiff  advanced  moneys  to  de- 
fray expenses,  it  did  not  follow  as 
a  necessary  or  logical  result  that 
defendants  reaped  any  benefit 
therefrom,  or  requested  plaintiff  to 
make  the  advances.  Bryan  v. 
SUwart.  270 

6.  The  refusal  of  a  trial  court,  to 
whom  a  case  is  submitted  for  de- 
termination, to  find,  upon  a  ques- 
tion of  law  involved,  as  requested 
by  the  defeated  party,  is  not  error 
requiring  a  reversal  of  the  judg- 
ment here,  although  the  request 
might  well  have  bfsen  g^mnted,  if 
this  court  arrives  at  the  same  final 
conclusion  as  to  the  right  of  re- 
covery.    Lod)  V.  SeUman.         601 


FORECLOSURR 

1.  In  an  action  to  foreclose  a  mort- 
gage upon  a  leasehold  interest, 
plaintiff  was,  upon  his  own  mo- 
tion and  by  consent,  appointed 
receiver  of  the  rentes-  and  profits 
of  the  mortgaged  premises,  with 
power  to  keep  the  buildings  in- 
sured and  in  repair,  and  *'  to  pay 
the  ground-rent  and  taxes.*'  Sub- 
sequently M.,  the  holder  of  prior 
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mortg&ges,  foreclosed,  and  upon 
sale  the  premises  were  boaght  in 
by  M.  for  a  sum  less  than  his 
mortgages.  Plaintiff,  out  of  the 
rents  collected  by  bim  as  receiver, 
paid  the  grouud  rent  from  the 
time  of  his  appointment  to  the 
time  of  sale ;  also  for  some  repairs, 
and  to  M.  a  sum  for  interest  on 
his  mortgages.  Upon  settlement 
of  his  accounts  as  receiver  plaintifT 
was  required  to  pay  over  the 
balance  in  his  hands  in  payment 
of  taxes.  Ueld  error;  tliat  the 
appointment  of  plaintiff  as  re- 
ceiver was  for  his  benefit ;  not  for 
the  benefit  of  M . ,  wlio  might  have 
applied  for  a  receivership  in  his 
own  suit,  which  would  have  super- 
seded the  rights  of  the  plaintiff; 
that  the  terms  of  the  order  ap. 
pointing  plaintiff,  as  to  the  rents 
and  taxes,  were  permissive,  not 
mandatory ;  and  plaintiff  having, 
by  diligence,  acquired  a  specific 
lien  upon  the  rents  BU()erior  to  the 
equities  of  M.,  was  entitled  to  re- 
tain them  to  apply  on  his  mort- 
gage.   Ranney  v.  Peyser,  1 

%  Where  in  an  action  to-  foreclose  a 
mortgage,  which  bv  its  terms  was 
given  to  secure  the  pavment  of 
moneys  as  specified  in  tne  condi- 
tion of  a  bond,  the  defense  of  pay- 
ment is  interposed,  the  non-pro- 
<luction  of  the  bond  by  the  plaintiff 
is  evidence  of  the  discharge  of  the 
mort.gage  debt;  and  if  unexplained 
is  conclusive  against  plaintiffs 
right  to  recover.  Bergen  v.  Ur- 
bahn,  49 

8.  In  an  action  for  partition,  plaintiff 
claimed  title  under  a  sale  on  fore- 
closure  of  two  mortgages,  both 
executed  April  1,  1872.  Two  other 
mortgages  were  executed  at  the 
same  time,  all  the  mortgagees  mu- 
tually agreeing  that  neither  mort- 
gae^e  should  have  priority  over 
either  of  the  others,  but  that  all 
should  be  equal  liens.  The  mort- 
gages under  which  plaintiff 
claimed  were  recorded  in  Decem- 
ber, 1872 ;  they  were  both  as- 
signed, the  assignees  taking  for  a 
valuable  consideration  and  in  good 
faith,  and  the  assignments  were 
recorded,  one  in  January,  1874,  tlicj 
other   in  June,   187G.     The  other 


two  mortgages  were  recorded,  one 
in  July,  the  other  in  August,  1877. 
Heid,  that  the  assignees  of  plaint- 
iff's mortgages  were  subsequent 
purchasers  under  the  Recording 
Act,  and  upon  recording  their  as- 
signments acquired  a  preference 
over  the  other  mortgages,  and  that, 
therefore,  plaintiffs  acquired  a 
valid  title  under  the  foreclosure 
sale.     Decker  v.  Boice.  215 


When  agreement  as  to   pur- 


chase  onforedomre  sale  not  illegal  as 

ealctUated    to    prevent    competition^ 

See  Marie  v.  Garrison,  14 


PORQERY. 

WTien   railroad    corporation 

not  hound  by  its  bands  stolen  from  it 
and  a  certifieaie  forged  thereon  in 
apparent  compliance  with  corulUion 
therein. 

Bee  Maas  v.  Jf.  K,  &  T,  B.  B.  Co, 

223 

FRAUD. 

1.  The  fact  that  there  are  allegations 
of  fraudulent  representations  in  a 
pleading  does  not  necessarily  fix 
the  character  of  the  action  as  one 
ex  delicto,     Sparman  v.  Keim,  245 

2.  A  vendee,  entitled  to  rescind  a  sale 
for  fraud,  must  act  promptly  on 
discovery  of  the  fraud,  and  restore 
or  offer  to  restore  the  property. 
By  dealing  with  it  as  owner  after 
such  discovery  he  deprives  him- 
self  of  this  remedy.  JSchiffer  v. 
Deitz,  300 

3.  Where  fraud  upon  the  part  of  the 
vendor  is  claimed  on  the  sale  of 
real  estate,  a  continuance  in  pos- 
session by  the  vendee  after  dis- 
covery of  the  fraud  is  evidence  of 
an  intent  to  abide  by  the  contract. 

Id: 

4.  Defendant,  in  execution  of  a  con- 
tract to  convey  certain  premises  to 
plaintiff  by  deed,  witli  warranty 
free  and  clear  from  all  incumbran- 
ces, executed  a  conveyance  May  10, 
1872.  At  the  time  of  the  execu- 
tion of  the  contract  and  of  the  de- 
livery of  the  deed,  defendant  was 
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married  but  his  marriage  was 
kept  secret ;  defendant  then  sup- 
posed It  to  be  invalid.  PlaintiiT 
had  no  knowledge  of  it  until  the 
fall  of  1873,  and  defendant  knew 
that  plaintiff  l>elieved  him  to  be 
unmarried.  In  an  action  to  rescind 
the  sale  and  conveyance,  held,  tliat 
defendant's  belief  in  the  invalidity 
of  the  marriage  did  not  justify  his 
omission  to  disclose  the  fact  to 
plaintiff,  as  if  void,  or  if  it  could  be 
annulled,  the  fact  of  the  formal 
marriage  would  be  a  cloud  on  title  ; 
that,  therefore,  a  finding  of  fraud 
was  justified,  and  on  the  discovery 
thereof  plaintiff  was  entitled  to  de- 
mand a  rescission.  Id, 


GAS-LIGHT  COMPANIES. 

1.  The  liability  of  a  stockholder  of 
a  corporation  organized  under  the 
act  authorizing  the  incorporation 
of  gas-light  companies  (chap.  87, 
Laws  of  1848)  to  the  creditors  of 
the  company  imposed  by  said  act 
^  10)  until  the  whole  capital  stock 
lias  been  paid  in  and  certificate 
thereof  filed,  is  not  limited  to  the 
original  incorporators,  but  applies 
as  well  to  those  becoming  stock- 
holders  after  the  inootporation . 
Briggs  v.  WcUdran,  582 

^  It  seems,  that  the  complaint  in  an 
action  brought  by  a  creditor  against 
a  stockholder,  under  that  act,  is  de- 
fective when  it  omits  to  state  that 
the  capital  stock  had  not  been  paid 
in  and  certificate  filed  at  the  time 
the  debt  was  incurred.  Id. 

8.  It  seems,  also,  that  the  certificate 
of  a  clerk  of  the  proper  county  as 
to  the  non-filing  of  the  certificate 
is  defective  where  it  omits  to  state 
that  diligent  search  for  it  has  been 
made  in  his  office,  as  required  by 
section  021  of  the  Code  of  Civil 
Procedure.  Id. 


GUARDIAN  AD  LITEM. 

1.  Under  the  provisions  of  the  Code 
of  Procedure  in  reference  to  the 
appointment  of  guardians  ad  litem 
for  infant  parties  to  civil  actions, 
the  plaintiff  in  an  action  for  parti- 


tion  could  apply  for  and  was  en* 
titled    to   an  order    appointing  a 

guardian  for  a  non-resident  infant 
efendant,  without 'a  previous  ser- 
vice of  the  summons  upon  or  pre- 
vious notice   to    said    defendant. 
•(§116,  sub.  2.)    Oatendorfy  Oold- 
Schmidt.  110 

2.  Upon  the  petition  of  the  plaintiff 
in  a  partition  suit  an  order  was 
made,  as  prescribed  by  said  provi- 
sion, appointing  D.  as  guardian  ad 
litem  for  certain  non-resident  in- 
fant defendants,  unless  they,  or 
some  one  in  their  behalf,  should, 
within  a  time  specified,  after  ser- 
vice upon  them  of  a  copy  of  the 
order,  procure  a  guardian  to  be 
appointed,  and  directing  service 
upon  the  infants  and  their  father. 
Service  was  made  as  directed,  and 
at  the  expiration  of  the  time  lim- 
ited, no  steps  haviug  been  taken 
by  or  on  behalf  of  the  infants,  D. 
was  appointed  auch  guardian,  and 
duly  qualified.  The  summons  was 
served  upon  him,  and  the  infants 
appeared  bv  him  and  answered. 
Held,  that  this  was  sufficient,  both 
under  said  provision  of  the  Code 
and  under  the  provisions  of  the 
Revised  Statutes  In  reference  to 
proceedings  in  partition  (2  R.  8. 
817,  ^  3),  which  are  made  applica- 
ble to  actions  for  partition  under 
said  Code  (§  448) ;  and.  it  appear- 
ing tliat  the  court  had  jurisdic- 
tion of  the  subject-matter,  that  a 
sale  in  pursuance  of  a  judgment 
in  the  action  gave  a  valid  title  as 
against  said  infant  defendanta  Id, 


HUSBAND  AND  WIFE. 

1.  Upon  the  death  of  the  plaintiff, 
in  an  action  by  a  husband  for  a 
wrongful  injury  to  the  person  of 
his  wife,  the  right  to  damages  for 
loss  of  the  wife's  services  and  the 
expenses  necessarily  incurred  by 
reason  of  the  injury  survive  to 
his  personal  representatives  as  they 
are  a  pecuniary  loss  diminishing 
his  estate ;  but  the  right  of  action 
for  the  loss  of  the  society  of  his 
wife,  and  the  comforts  of  that  so- 
ciety dies  with  him.  Cregin  v. 
Brooklyn    Cross4own    72.    U.  Co. 
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3.  Upon  revival  of  the  action,  there- 
fore, only  the  damages  that  bo  sar- 
yive  are  recoverable.  Id, 


When  trife  may  maintain  ^ect- 


men$  against  htuband,  and  measure 
0/  damagea  therein.    Wood  v.  Wood, 

575 

See  Marbisd  Womxk. 


INDEMNITT. 

« 

1.  Defendants  obtained  jadgment 
against  W.  and  issued  execution 
ihereon  to  plaintiff  as  marshal, 
who  levied  upon  personal  property 
to  about  doable  the  amount  of  the 
execution.  This  property  was 
claimed  by  D.  &  H.  Defendants 
gave  a  l)ond  of  indemnity,  a 
printed  form  being  used;  it  con- 
tained a  written  recital  of  the  levy 
and  t)ie  claim  of  D.  &H.,and  a 
printed  condition  to  save  plaintiff 
uarmless  from  levying  and  selling 
under  his  execution  ^  *  any  personiu 
property  which  he  or  they  shall  or 
may  judge  to  belong  to  the  judg- 
ment debtor."  A  portion  of  the 
property  levied  on  which  was  not 
in  fact  the  property  of  W.  was 
taken  from  plaintifl's  possession 
by  some  person  unknown ;  upon 
his  reporting  the  eloignment  to 
the  defendants  they  notified  him 
ihatthey  should  hold  him  responsi* 
ble  for  the  levy.  Plaintiff  there- 
after, without  the  authority, 
knowlege  or  consent  of  defend- 
ants, levied  upon  and  sold  other 

Eroperty,  the  proceeds  of  which 
e  paid  to  defendants  who  received 
it  without  any  knowledge  of  such 
new  levy.  An  action  was  brought 
by  S.  against  plaintiff  for  such 
levy  and  sale  and  judgment  re- 
covered against  him.  In  an  action 
upon  the  bond,  Tield,  that  it  was  in- 
tended simply  to  furnish  indem- 
nity for  the  levies  already  made ; 
that  its  terms  did  not  enlarge 
plaintiff*B  authority,  and  the  sub- 
sequent unlawful  levy  and  sale 
was  made  entirely  at  his  riak,  and 
that  defendants  were  not  liable. 
Clark  v.  Woodruff.  618 

2.  Also  heldy  that  the  rc^celpt  by  the 
defendants  of  the  proceeds  of  the 


sale  in  ignorance  of  the  facts  was 
not  a  ratification ;  and  that  they 
were  not  affected  by  knowledge 
upon  the  part  of  their  attorney,  as 
he  had  no  authority  to  bind  them 
by  directing  a  trespass  or  by  rati- 
fying one  when  committed.    Id, 


INDICTMENT. 

1.  An  indictment  for  larceny  averred 
that  the  stolen  property  was  owned 
by  *'  a  body  corporate,'*  the  name 
ox  which  was  given,  "organized 
and  existing  under  the  laws  of  the 
tState  of  New  York."  On  the  trial 
the  people  proved  the  due  organi- 
sation and  existence  of  the  cor- 
poration named  under  the  laws  of 
the  United  States.  HM^  that  the 
averment  of  incorporation  nnder 
the  laws  of  the  State  of  New  York 
was  surplusage  that  need  not  be 
proved  ;  that  all  that  was  neces- 
sary to  be  averred  and  proved  was 
that  the  owner  was  a  corporation, 
having  the  name  given  to  it  in  the 
indictment.    McGofrney  ▼.  People. 

408 

2,  The  BufBciency  of  the  evidence 
upon  which  a  grand  jury  finds  an 
indictment  is  not  a  question  which 
can  be  raised  by  plea  to  the  indict- 
ment.   Hope  V.  People.  418 

8.  It  is  not  a  proper  plea,  therefore, 
to  an  Indictment  tfiat  the  grand 
jury  received  incompetent  and  ir- 
relevant  evidence,  to  wit :  the  ex 
parte  affidavits  taken  before  the 
committing  magistrate.  Id, 

4  H  eeeme  that  allegations  that  a 
grand  jury  received  and  considered 
such  affidavits  would  not  be  suffi- 
cient to  sustain  a  motion  to  quash 
the  indictment,  in  the  absence  of 
averments  or  proof  that  the  affi- 
davits were  the  only  evidence  or 
that  some  fact  material  to  the  case 
of  the  prosecution  was  established 
thereby,  or  that  the  witnesses  by 
whom  the  affidavits  were  made 
were  not  also  personally  examined, 
or  that  the  indictmeut  was  not 
based  upon  sufficient  competent 
evidence.  Id. 

6.  Where    an   Indictment    contains 
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Beveral  counts,  pome  of  which  are 
good,  the  fact  that  some  of  the 
counts  are  bad  does  not  make  a 
conviction  erroneous  where  the 
verdict  is  general.  Id 

6.  In  an  indictment  under  the  statute 
for  obtaining  a  signature  to  a 
written  instrument  under  false 
•pretenses,  it  is  not  essential  to' set 
forth  all  the  details  of  the  fraud, 
it  is  sufficient  to  specify  particu- 
larly the  pretenses,  to  aver  their 
falsity  and  the  fraudulent  intent, 
and  to  show  how  they  were  effect- 
ual in  accomplishing  the  fraud. 
People  ex  reL  P/ielps  v.  Oj/et  and 
I'erminer,  43G 

7.  If  the  false  pretense  averred  and 
proved  is  capable  of  defrauding  it 
is  sufficient,  and  this  must  be  de- 
termined by  the  circumstances  of 
each  particular  case.  Id. 

8.  Such  an  indictment  may  be  based 
upon  a  false  claim  of  indebtedness 
against  a  municipal  corporation  ; 
and  if  it  appear  that  the  claim  was 
presented  under  circumstances  and 
in  such  manner  as  was  calculated 
to  deceive  the  municipal  officer 
whose  dutv  it  was  to  act  thereon, 
and  that  his  signature  was  thus 
procured,  a  conviction  will  be  sus- 
tained. Id. 

0.  The  question  in  such  case  whether 
the  false  pretense  was  calculated 
to  deceive  and  was  capable  of  de- 
frauding  is  one  for  the  jury.      Id. 

10.  In  an  indictment,  therefore, 
charging  the  accused  with  obtain- 
ing the  signature  of  the  mayor  of 
the  city  of  New  York  to  a  warrant 
drawn  on  its  chamberlain  by  false 
pretenses,  to  wit :  by  means  of  a 
false  and  fraudulent  bill,  set  forth 
in  the  indictment,  represented  by 
the  accused  to  be  a  just  and  true 
account,  and  that  the  city  was 
justly  indobtpd  to  the  person  in 
whose  name  the  account  was  pre- 
sented against  the  city.  Heldt  that 
it  was  not  necesssry  to  set  forth  how 
the  fraudulent  account  operated  to 
deceive  through  the  action  of  the 
intermediate  agents  of  the  corpo- 
ration ;  that  the  manner  in  which 
the    false    representation  reached 


the  mayor  was  matter  of  detail 
belonging  properly  to  the  evidence 
on  trial.  id. 

11.  An  indictment  under  the  statute 
providing  for  the  punishment  of 
any  person  wbo  "  shall  administer 
to  ai:y  pregnant  woman'*  any 
medicine,  etc.,  to  cause  a  miscar- 
riage, is  suiiicif^nt,  where  instead, 
of  using  the  words  '*  pregnant 
woman  "  it  charges  the  offense  to 
have  been  committed  upon  '*  a 
woman  with  child."  EcJcIiardt  v. 
People.  462 

12.  It  is  not  essential  in  an  indict* 
ment  for  a  statutory  offense  to 
employ  the  precise  words  of  the 
statute,  it  is  sufficient  to  state  all 
the  facts  constituting  the  offense, 
so  as  to  bring  the  accused  pre- 
cisely  within  the  statutory  pro- 
visions. Id. 


Sufficiency  of  indictment  under 


act  to  punish  wrongs  to  children  (chap. 
122,  Laws  of  1876). 
Bee  Cowley  v.  People.  464 


INFANTS. 

1.  Under  the  provisions  of  the  Code 
of  Procedure  in  reference  to  the 
appointment  of  guardians  ad  litemt 
for  infant  parties  to  civil  actions, 
the  plaintiff  in  an  action  for  parti- 
tion could  apply  for  and  was  en- 
titled to  an  order  appointing  a 
guardian  for  a  non-resident  infant 
defendant,  without  a  previous  ser- 
vice  of  the  summons  upon  or  pre- 
vious notice  to  snid  defendant. 
(§116,  sub.  2.)  OoUendorfy.  Gold^ 
achmidt.  110 

2.  Upon  the  petition  of  the  plaintiff 
in  a  partition  suit,  an  order  was 
m^de,  as  prescribed  by  said  pro- 
vision, appointing  D.  as  guardian 
ad  litem  for  certain  non-resident 
infant  defendants,  unless  they,  or 
some  one  in  their  behalf,  should, 
within  a  time  specified,  after  ser- 
vice upon  them  of  a  copy  of  the 
order,  procure  a  guardian  to  bo  ap- 
pointed, and  directing  service  upon 
the  infants  and  their  father.  Ser* 
vice  was  made  as  directed,  and  at 
the  eypiration  of  the  time  limited. 
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no  Btepfl  hftvlDf  been  taken  by  or 
on  behalf  of  the  infants,  D.  was 
appointed  such  guardian,  and  duly 
qualified.  The  summoua  was 
served  upon  him,  and  the  infants 
appeared  by  him  and  answered. 
lidd,  that  this  was  sufficient,  both 
under  said  provision  of  the  Code 
and  under  the  provisions  of  the 
Revised  Statutes  in  reference  to 
proceeding's  in  partition  (3  R.  S. 
817,  §  3),  which  are  made  applica- 
ble  to  actions  for  partition  under 
the  Code  (§  448);  and,  it  appearing 
that  the  court  had  jurisdiction  of 
the  subject-matter,  that  a  sale  in 
pursuance  of  a  judgment  in  the 
action  gave  a  valid  title  as  against 
said  infant  defendants.  Id. 

8.  Plaintiff  in  error  was  indicted  un- 
der the  provision  of  the  act  "  to 
prevent  and  punish  wrongs  to 
children"  (§  4,  chap.  122,  Laws  of 
1876),  which  declares  it  to  be  a 
misdemeanor  for  one  "  having  the 
care  or  custody  of  any  child"  to 
cause  or  permit  the  child's  life  to 
be  endangered  or  health  to  be  in- 
jured, etc.  The  charge  was  that 
the  accused  willfully  neglected  to 
provide  the  child  named,  of  whom 
he  had  the  care  and  custody,  with 
proper  and  sufficient  food,  clothing 
and  medicine,  thus  causing  his 
health  to  be  injured.  It  appeared, 
on  trial,  that  tne  accused  was  the 
secretary  of  ^  benevolent  institu- 
tion, having  a  board  of  trustees, 
and  subject  to  visitation  of  the 
Supreme  Court  and  the  State 
Board  of  Charities  and  Corrections. 
He  was,  however,  in  actual  charge, 
provided  for  the  household,  and 
was  the  director  of  all  its  internal 
affiiirs,  and  had  the  actual  care  and 
custody  of  its  inmates.  Ileld,  that 
he  had  the  care  and  custody  of 
the  child  within  the  meaning  of 
the  statute.     Cotoley  v.  PeopU,  464 

4.  The  court  declined  to  charge  that 
the  prisoner  had  no  right  to  re- 
ceive and  distribute  the  revenue 
provided  by  the  legislature  for  said 
institution.  It  did  not  appear  that, 
the  ability  to  supply  more  and  dif- 
ferent food  or  otner  needful  things 
depended  upon  that  revenue,  but 
it  appeared   that   he    had   other 


means  in  his  power  to  use.    Held, 
no  error.  Id, 

5.  The  court  charged  that  if  the 
prisoner  took  the  child  into  his 
care  and  custody,  the  law  imposed 
upon  him  the  duty  of  giving  him 
food,  clothing,  care  and  medical 
attendance  reasonably  necessary 
and  proper  to  keep  his  life  from 
danger  aud  his  uealth  from  in- 
jury. Also,  that  if  he  did  not  have 
the  means  to  provide  what  was 
needful  for  the  child,  it  was  his 
duty  to  apply  to  the  public  author- 
ities for  aid  ;  and  that  if  the  pris- 
oner neglected  so  to  do,  and  life 
was  endangered  or  health  injured, 
he  was  guilty.    Held,  no  error.  Id, 

6.  One  who,  with  no  natural  or  legal 
duty,  voluntarily  seeks  and  as- 
sumes the  care  and  custody  of  a 
child,  is  amenable  .to  the  statute  if 
he  fails  to  perform  the  duty  re- 

?uired,  to  the  injury  of  the  child, 
t  is  not  requisite  to  aver  or  prove 
that  he  had  means  of  support ;  he 
must  either  perform  his  duty  or 
surrender  such  care  and  custody. 

Id. 

7.  An  infant,  to  avoid  the  imputation 
of  negligence,  is  bound  only  to 
exercise  that  degree  of  care  which 
can  reasonably  be  expected  of  one 
of  its  age.  Byrne  v.  If.  T.  C.  dk  //. 
B.  B.  B.  Co.  620 


INSURANCE. 

1.  A  broker  who  effects  insurance 
under  no  employment  by  the  in- 
Burers,  but  for  a  commission  paid 
by  them,  upon  the  premiums  re- 
ceived, for  such  risks  as  he  pro- 
cures to  be  offered  and  they  choose 
to  accept,  is  not  an  afeut  in  such 
a  sense  that  they  will  be  bound  by 
notice  to  him  after  policies  are 
Issued.  Devens  v.  Mech.  and  Tr. 
In8.  Co.  168 

2.  An  insurance  company  is  not  de- 
prived of  the  defense  of  breach  of 
warranty  because,  when  a  claim  is 
first  presented,  while  denying  its 
liability,  it  omits  to  disclose  the 
ground  of  defense  or  states  another 
ground  than  that  upon  which  it 
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finallv  relies;  there  taxwi  be  in 
addition  evidence  justifying  a  find- 
ing that,  with  full  linowledge  of 
the  facts,  there  was  an  intention 
to  abandon  or  not  to  insist  apon 
such  defense,  or  that  it  was  pur- 
posely concealed  under  circum- 
stances calculated  to,  and  which 
actually  did,  mislead  the  other 
party  to  his  injury.  Id, 

8.  The  policy  provided  that  the  acts 
of  the  insurer  in  saving  and  pre- 
serving the  property  insured  should 
not  be  considered  as  affirming  or 
denying  any  liability  under  it. 
Defendant,  when  informed  of  the 
fire,  directed  the  captain  of  the 
boat  to  store  the  articles  saved; 
?ield,  that  this  was  not  a  waiver  of 
the  breach.  2d, 


INSURANCE  (FIRE). 

1.  In  an  application  for  a  policy  of 
fire  insurance  upon  a  building, 
under  the  heading  of  ''survey," 
and  following  several  questions  as 
to  the  materials  of  which  the 
building  was  constracted  and  its 
condition,  was  the  question,  "  For 
what  purpose  used ;  state  fully  ?  " 
The  answer  was,  **  Dwelling." 
Held,  that  this  was  not  a  warranty 
that  at  the  time  of  the  application 
the  building  was  in  use  as  a  dwell- 
ing; that  the  question  simply 
called  for  what  the  building  was 
designed  or  fitted  for;  and  that  the 
fact  that  the  bcdlding  at  that  time 
was  unoccupied  did  not  establish 
a  breach  of  warranty.  Woodruff 
V.  Imp,  R  Ins,  Co,  183 


2.  Defendant's  agent  at  the  time  the 
application  was  made  was  informed 
that  the  house  was  then  unoccu- 

Sied  and  vacant.  Ifeldt  that  a  con- 
ition  in  the  policy  requiring  notice 
of  and  a  special  agreement  indorsed 
on  the  policy  in  case  the  building 
became  vacant  and  unoccupied, 
was  waived.  M, 

8.  Within  a  few  davs  after  the  policy 
was  issued  the  house  was  in  fact 
occupied  as  a  dwelling.  Subse- 
quently there  was  a  change  of  ten- 
ants :  it  did  not  appear  but  that 
the  new  tenants  went  in  as  soon  as 


the  old  went  out.  No  loss  then 
occurred.  Held,  that  the  change 
was  not  a  breach  of  said  condi- 
tion. Id, 

4.  The  building  was  destroyed  by  fire 
April  3,  1876.  It  was  rented  and 
occupied  up  to  April  Ist.  The 
tenant  had  permission  '*  to  keep  his 
things  *'  there  after  that  time,  and 
as  a  witness  for  defendant  be  testi- 
fied, ".my  occupancy  ceased  when 
my  things  were  burned  up  ; "  he 
also  testified  that  he  occupied  as 
tenant,  the  barn  and  carriage 
house,  which  were  also  insured  by 
the  policy,  and  continued  so  to  do 
after  the  fire.  Another  witness, 
who  went  to  the  house  to  see  about 
repairs  the  day  before  the  fire, 
testified  that  he  saw  articles  of 
furniture  in  one  of  the  rooms,  and* 
others  were  locked.  Held,  that  the 
evidence  justified  the  submission 
of  the  question  as  to  whether  the 
house  was  'Vacant  and  unoccu- 
pied," to  the  jury.  Id, 

6.  As  to  whether  a  '*  vacancy  "  under 
the  terms  of  such  a  policy  must  be 
a  vacancy  of  the  entire  premises, 
or  whetlier  each  building  insured 
stands  by  itself  under  me  condi- 
tion, qumre.  Id, 

6.  In  an  action  upon  a  policy  of  fire 
insurance,  upon  real  and  personal 
property,  the  defense  was  that,  at 
the  time  of  the  insurance  and  of 
the  loss,  the  property  did  not  be. 
long  to  plaintiff.  Defendant's  evi- 
dence was  to  the  effect  that  H., 
who  was  then  the  owner,  conveyed 
the  property  in  form  to  M.,  a  ficti^ 
tiouB  person,  and  then  in  the  nam« 
of  M.  he  conveyed  it  to  plaintiff. 
The  court  charged  the  jury,  in  sub- 
stance, that  if  they  believed  there 
was  no  such  person  as  M. ,  or  that 
he  never  executed  the  conveyance, 
they  must  find  for  defendant. 
Held,  error ;  that,  as  it  was  to  be 
assumed  the  conveyances  were 
executed  by  H.  with  the  intention 
of  vesting  title  in  plaintiff  to  whom 
they  were  delivered,  and  who  the 
proof  tended  to  show  took  and  held 
possession  of  the  property,  al 
though  the  conveyance  to  M.,  there 
bein^  no  such  person,  was  invalid, 
yet  Uie  conveyance  in  the  name  ot 
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M.  to  plaintiff  was  valid  as  against 
H.,  and  the  plaintiff  showed  suffi- 
cient title  to  maintain  her  action. 
David  V.  WiUiamsburgh  City  F. 
Ins.  Co.  265 


INSURANCE  (LIFE). 

1.  On  October  1, 1868,  defendant  is- 
sued an  endowment  policy  on  the 
life  of  T .  which  contained  a  con- 
dition declaring  it  void  in  case  the 
insured  should  **  travel  upon  the 
seas/'  without  the  written  consent 
of  the  company  previously  ob- 
tained. Upon  the  back  of  the 
policy  was  also  a  stipulation  to  the 
effect  that  it,  after  three  or  more 
annual  premiums  had  been  paid, 
the  policy  should  cease  "  in  conse- 
quence of  the  non-payment  of 
premiums/'  the  company  would,  i 
upon  its  surrender,  issue  a  new 
policy  for  the  full  value  acquired 
under  the  old  one.  The  annual 
premiums  were  paid  up  to,  and  in- 
cluding, the  one  due  October  1, 
1875.  In  September,  1875,  T., 
without  obtaining  the  consent  of 
the  company,  and  without  its  pre- 
vious knowledge  or  subsequent 
assent,  went  to  Spain.  Plaintiffs,  in 
August,  1877,  offered  to  surrender 
the  policy  and  demanded  a  paid-up 
policy  for  elght-tenth's  of  the 
amount  of  its  amount,  which  was 
refused.  In  an  action  to  enforce 
specific  performance  of  such  stipu- 
lation, ?ield,  that  the  policy  and  all 
rights  under  it  were  forfeited  by 
the  violation  of  said  condition ; 
and  that  even  if  a  court  of  equity 
would,  in  any  case,  relieve  against 
such  a  forfeiture,  it  was  not  au- 
thorized to  do  so  here  as  it  was 
not  incurred  by  accident,  ignor- 
ance, mistake,  or  any  overpower- 
ing necessity.  DougUu  v.  Knick. 
L.  Iru,  Co,  492 

2.  Also,  held,  that  the  stipulation 
did  not  constitute  a  separate  and 
independent  contract,  but  was  to 
be  taken  in  connection  with  the 
provision  in  the  body  of  the  policy, 
all  constituting  but  one  contract. 

Id. 


8.  Also,  held,  thatihe  premiums  paid 
were   forfeited,  although   it    was 

SiCKBLS  — Vol.  XXXVIIL 


not  BO  expressly  provided  in  the 
policy.  Id. 

4.  In  reference  to  certain  other  con- 
ditions, some  of  which  were  con- 
ditions subsequent,  it  was  ex- 
pressly stated  in  the  policy  that  in 
case  of  their  violation,  the  pre- 
miums should  be  forfeited.  HM, 
that  the   absence  of  this  express 

S revision,  in  reference  to  the  con- 
ition  in  question,  did  not  justify 
an  inference  that  such  a  forfeiture 
was  not  intended.  Id. 

5.  So,  also,  ?ield,  that  the  fact  that  as 
to  certain  other  conditions  it  was 
expressly  stated  that  its  violation 
would  work  a  forfeiture,  "  without 
notice,"  did  not  raise  a  presump. 
tion  that  the  forfeiture  here  would 
not  follow  without  notice,  it  ap> 
pearing  that  there  was  an  appar- 
ent purpose  for  the  insertion  of 
the  express  stipulation.  Id. 

6-  When  the  last  premium  was  pai4 
in  October,  1875,  defendant  gave  a 
receipt,  using  a  printed  blank  in 
general  use  by  the  company,  which 
stated,  in  substance,  that  the  pol- 
icy was  thereby  continued  in  force 
for  one  year,  subject  to  a  condition 
forfeiting  it  in  case  any  obligation 
g^ven  for  premiums  should  not  be 
paid  when  due.  Held,  that  this  re- 
ceipt did  not  have  the  effect  to  re- 
lieve from  the  forfeiture  and  con- 
tinue the  policy  in  force  for  the 
year,  but  only  continued  it  so  far 
as  depended  upon  the  payment  of 
premiums.  Id. 

7.  On  the  "back  of  the  policy  was 
printed  a  statement  that  permits 
would  be  granted  by  the  company 
**on  reasonable  terms  "for  persons 
insured  **  to  make  voyages  to  any 
foreign  country."  It  was  claimed 
by  plaintiflF  that  a  forfeiture  of  the 
policy  was  not  cansed  by  a  failure 
to  obtain  such  a  permit  before  the 
forbidden  travel,  but  that  the  trial 
court  should  have  ascertained  what 
a  reasonable  charge  would  have 
been  for  the  permit  and  have  al- 
lowed it  to  defendant.  Held,  un- 
tenable ;  that  the  defendant  could 
not  only  make  a  reasonable  charge 
for  a  permit,  but  could  impose 
other  conditions ;   and  the  termei 
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were  so  far  in  'its  discretion  that 
unless  it  unreasonably  refused  a 
permit  the  court  could  not  inter- 
fere ;  and  as  no  permit  was  asked 
for,  and  the  company  was  tlias  de- 
prived of  the  opportunity  to  fix 
terms,  there  wa^  notliing  for  a  court 
of  equity  to  act  upoQ.  Id. 

INSURANCE  (MARINE). 

1.  Defendant  issued  a  policy  of  in- 
surance to  plaintiff  upon  his  canal 
boat,  whicn  policy  contained  a 
warranty  that  the  boat  would  be 
securely  moored  In  a  safe  place 
satisfactory  to  "  defendant  from 
December  10  to  April  Ist  *  *  * 
with  privilege  to  lighter  in  New 
York  harbor  during  the  winter." 
The  boat  was  laid  up  during  the 
period  specified  at  a  place  outside 
of  said  harbor.  No  notice  of  the 
laying  up  was  given  save  to  S.,  an 
insurance  broker,  not  in  defend- 
ant's employ,  wlio  solicited  appli- 
cations for  insurance  by  it,  for- 
warded them  when  obtained,  and, 
if  accepted,  policies  were  issued, 
sent  to  S.,  who  delivered  them  to 
the  applicants  and  received  com- 
missions thereon.  While  so  laid 
up  the  boat  was  destroyed  by  fire. 
In  an  action  upon  the  policy,  ?uM,, 
that  notice  to  S.  was  not  notice  to 
defendant ;  and  that  there  was  a 
breach  of  the  warranty  avoiding 
the  policy;  also,  Jieldt  that  the 
privilege  to  lighter  did  not  dis- 
pense with  the  warranty,  or  justify 
the  omission  to  give  notice.  De- 
ven8  V.  Mech,  db  Tradern*  Ins.  Co. 

168 

2.  Plaintiff  served  the  proofs  of  loss 
upon  the  general  manager  of  de- 
fendant and  asked  him  if  they 
were  all  right ;  he  answered  that 
they  were,  and,  upon  being  asked 
what  was  due  on  the  policy,  an- 
swered, '*we  considered  not  any 
thing,  and  that  it  was  the  careless- 
ness of  the  captain  of  the  boat." 
HM,  that  this  was  not  a  waiver  of 
the  breach,  nor  did  it  estop  de- 
fendant from  claiming  it.  Id. 

Construction  of  policy  and  of 

policy  of  rdnHurance.  See  St,  N.  Ins, 
Co,  V.  M,  M.  F.  and  M.  Lis,  Co, 
{Mem,)  •  604 


JOINT  TENANTS. 
See  Tenants  m  Common  and  Joint 

TBaiANTB. 


JUDGMENTS. 

Where  a  court,  authorized  by  stat- 
ute to  entertain  jurisdiction  in  a 
particular  case  only,  undertakes  to 
exercise  the  power  conferred  in  a 
case  to  which  the  statute  has  no 
application,  it  acquires  no  jurisdic- 
tion ;  its  judgment  is  a  nullity, 
and  will  be  so  treated  when  it 
comes  in  question,  either  directly 
or  collaterally.  Eidey  v.  Fhenix 
Bk,ofN.  7.  318 


JUDICIAL  NOTICE. 

1  It  seems  that  the  court  will  take 
judicial  notice  of  the  nature  of  the 
business  and  the  ofiSce  of  mercan- 
tile agencies.  Eaton  (7.  A  B,  Co. 
V.  Avery.  31 

2.  The  courts  will  take  judicial  no- 
tice .  of  the  general  course  of  busi- 
nesB  in  a  community,  including 
the  universal  practice  of  banks. 
M&rclwMi  Nat.  Bk.  v.  HaU.    338 


JUDICIAL  SALES. 

1.  A  judgment  of  foreclosure  direct- 
ing the  sale  of  mortgaged  premises 
by  the  sheriff  is  a  "  mandate  "  iu 
his  hands  within  the  meaning  of 
the  provision  of  the  Code  of  Civil 
Procedure  prescribing  the  duties 
of  an  outgoing  sheriff  (§  184,  sub. 
4),  and  an  advertisement  of  the 
premises  for  sale  is  a'* seizure" 
within  said  provision.  Tin,  Dime 
Svffs.  Instn,  v.  Aiiderson.         174 

2.  Where,  therefore,  a  sheriff  of  the 
county  of  Kings  had,  prior  to  the 
expiration  of  his  term  of  office, 
under  such  a  judgment,  adver- 
tised premises  for  sale  upon  a 
day  after  his  term  had  expired, 
held,  that  he  had  authority  and 
was  bound  to  proceed  with  and 
complete  the  sale.  Id. 


When  agreement  as  to  pur» 
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efuue  on  forecUmire  mU  not  illegal  as 
calculated  to  preverit  competition, 
See  Marie  v.  Garrison.  14 

JURISDICTION. 

Where  a  court,  authorized  by  statute 
to  entertaiD  jurisdiction  in  a  partic- 
ular case  only,  undertakes  to  exer- 
cise  the  power  conferred  in  a  case 
to  which  the  statute  has  no  appli- 
cation, it  acquires  no  jurisdiction  ; 
its  judgment  is  a  nullity,  and  will 
be  so  treated  when  it  comes  in 
question,  either  directly  or  col- 
laterally,    ^dey   V.  Phefiix  Bk. 

818 


Court  of  Appeals  no  jurisdic- 
tion to  entertain  motion  to  set  aside  a 
judgment  below. 

tiee  Veeder  v.  Baker.  163 

Under  the  act  of  1879  (cTiap. 

890  of  Laics  of  1879),  CotirU  of 
Special  Sesiions  h/ite  exclusive  juris- 
diction to  try  *'  charges  for  petit  lar- 
ceny not  charged  as  a  second  offense,'* 
and  the  Supreme  Court  has  no  power 
to  let  to  hail  one  charged  with  that 
offense.    People   ex  rel.  v.  DutcTier. 

240 

Where  order  in  supplementary 

proceedings  made  in  district  where 
i>enue  toas  laid  and  roll  filed  appoints  a 
referee  and  directs  aU  further  pro- 
ceedings to  be  before  a  justice  of  the 
district  where  defendant  resides^  such 
justice  lias  power  to  change  referees 
and  the  exercise  of  this  power  is  dis- 
cretionary and  not  reviewahle  here. 

See  Pardee  y.  TUton  (Mem.)      628 

JURY. 

Upon  a  criminal  trial  a  juror  was 
challenged  by  the  prisoner  for 
principal  cause  and  to  favor ;  he 
testified  in  substance  that  he  had 
read  in  the  newspapers  of  great 
frauds  perpetrated  against  the  city; 
that  he  had  read  of  the  prisoner's 
case,  and  had  formed,  in  some  de- 
gree, an  opinion  in  regard  thereto, 
which  he  had  yet,  and  it  would 
require  evidence  to  remove  it ;  but 
that  his  opinion  was  contingent, 
founded  on  an  assumption  of  the 
truth  of  what  he  had  read,  which 
he  had  not  investigated  ;  that  his 
opinion  was  the  general  Impression 


a  man  derives  from  reading  a  state- 
ment in  a  newspaper  ;  that  he  ver- 
ily believed  he  could  render  an 
impartial  verdict,  and  that  his  pre- 
viously formed  opinion  would  not 
bias  or  affect  such  verdict,  nor 
would  he  be  influenced  at  all  on 
the  trial  thereby  ;  that  if  put  upon 
the  jury  he  would  discard  his  opin- 
ion and  decide  upon  the  testimony, 
and  in  that  event  it  would  not  re- 
quire evidence  to  overcome  his 
opinion,  and  he  would  try  the  case 
without  being  influenced  by  it. 
The  challenges  were  overruled  and 
the  juror  was  then  challenged  per- 
emptorily. After  the  full  number 
of  peremptory  challenges  had  been 
exhausted  another  juror  was  called 
whom  the  prisoner's  counsel  pro- 
posed to  challenge  peremptorily 
upon  the  ground  that  they  had 
been  unlawfully  compelled  to  ex- 
haust challenges  by  the  alleged 
erroneous  decision  of  the  court  as 
to  the  competency  of  said  juror. 
The  court  denied  the  right  to  fur- 
ther peremptory  challenges.  Held^ 
no  error;  that  if  the  question 
could  be  thus  raised,  as  to  which 
qucsre,  the  ruling  as  to  competency 
was  correct,  and  the  exhaustion  of 
the  peremptory  challenges  was  not 
compelled  by  any  error  of  the 
court.  People  ex  rel,  Phelps  v. 
Oyer  and  Terminer,  436 

LARCENY. 

1.  The  provision  of  the  State  Con- 
stitution (art.  6,  §  26),  declaring 
that  "  courts  of  special  Sessions 
shall  have  such  jurisdiction  of  of- 
fenses of  the  grade  of  misdemean- 
ors as  may  be  prescribed  by  law " 
is  not  limited  to  offenses  of  the 
grade  specified,  created  by  statute 
after  the  adoption  of  that  provision; 
it  includes  as  well  all  such  offenses 
existing  by  statute  at  that  time, 
including  petit  larceny.  People  ex 
rel.  V.  Butcher.  240 

2.  The  said  provision  also  was  in- 
tended to  confer  authority  upon 
said  courts  as  they  were  then  or 
might  thereafter  be  constituted  by 
statute  and  without  regard  to  the 
question  whether  or  not  they  were 
authorized  to  summon  and  impanel 
a  common-law  jury.  Id^ 
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8.  The  provision,  therefore,  of  the 
act  of  1879  (chap.  890,  Laws  of 
1879),  giving  to  courts  of  Special 
SeasioDB,  except  in  the  cities  of 
New  York  aud  Albany,  exclusive 
jurisdiction  to  hear  and  determine 
in  the  first  instance  "  charges  for 
petit  larceny  not  charged  as  a  sec- 
ond offense/'  is  constitutional  and 
valid.  Id. 


4.  The  Sapreme  Court  has  no  power 
to  let  to  bail  one  charged  with  such 
an  offense.  Id, 


5.  An  indictment  for  larceny  averred 
that  the  stolen  property  was  owned 
by  "  a  body  corporate,"  the  name 
of  which  was  given,  "organized 
and  existing  under  the  laws  of  the 
State  of  New  York."  On  the  trial 
the  people  proved  the  due  organi- 
zation and  existence  of  the  corpo- 
ration named  under  the  laws  of  the 
United  States.  Held,  that  the  aver- 
ment of  incorporation  under  the 
laws  of  the  State  of  New  York  was 
surplusage  that  need  not  be  proved; 
that  all  that  was  necessary  to  be 
averred  and  proved  was  that  the 
owner  was  a  corporation,  having 
the  name^ven  to  it  in  the  indict- 
ment   l^Camey  v.  People.     408 


6.  It  did  not  appear  that  the  prisoner 
was  present  at  the  warehouse  from 
whicn  the  property  was  taken,  or 
in  its  close  vicinity,  but  there  was 
proof  upon  the  trial  tending  to 
sliow  that  he  had  part  in  planning 
the  theft  and  in  learning  the  situa- 
tion of  the  premises  and  the  ways 
of  the  keeper  thereof.  That  the 
one  who  was  in  fact  engaged  in 
taking  the  property  sent  the  porter 
of  the  warehouse  to  the  house  of 
the  keeper  with  a  letter,  and  prom- 
ised a  reward,  upon  his  calling, 
after  the  delivery  of  it,  at  a  speci- 
fied street  and  number,  and  that  on 
reaching  the  street,  while  search- 
ing for  the  number,  he  met  the 
prisoner  and  conversed  with  him 
about  the  keeper  and  his  where- 
abouts, llddt  that  the  testimony 
was  sufficient  to  authorize  the  sub- 
mission of  the  question  of  the  pris- 
oner's participation  as  principal  in 
the  theft  to  the  jury.  Id. 


LEjASB* 

1.  In  May,  1872,  in  pursuance  of  a 
resolution  of  the  board  of  super- 
visors of  the  county  of  New  York 
directing  it,  a  lease  was  executed 
by  the  mayor  of  the  city  and  by 
plaintiff,  by  which  the  latter  leased 
to  the  city  certain  rooms  as  cham- 
bers for  the  recorder,  for  one  year; 
that  officer  occupied  them  until 
July,  1877,  and  delivered  up  the 
keys  to  plaintiff  about  May  If^t, 
1878.  The  rent  was  paid  by  the 
comptroller  of  the  city  at  the  rate 
named  in  the  lease,  up  to  Novem- 
ber 1,  1876.  In  December,  1876, 
under  a  resolution  of  the  board  of 
aldermen,  other  rooms  were  set 
apart  for  the  recorder,  but  because 
they  were  unfit  for  occupancy  he 
did  not  take  possession  of  them 
until  June  or  July,  1877.  In  May, 
1877,  plaintiff  was  notified  by  the 
comptroller  that  the  city  would 
nor  be  hdd  liable  after  May  1st  of 
that  year.  In  an  action  brought  to 
recover  rent  accruing  after  Novem- 
ber 1st,  1876,  held,  that  the  re- 
corder having  been  placed  in  pos- 
session under  the  lease  by  the 
board  of  supervisors,  whose  duty 
and  power  it  was  to  procure  him 
chambers,  it  was  to  be  presumed 
that  it  acquiesced  in  his  continu- 
ance in  possession  after  the  expira- 
tion of  tne  lease  ;  that  the  board, 
having  the  power  originally  to 
take  the  lease,  had  the  power  also, 
with  the  consent  of  the  landlord, 
or  without  his  dissent,  to  hold 
over  after  the  term  had  expired ; 
that  by  acquiescing  in  the  action 
of  the  recorder  the  board  exercised 
this  power,  and  the  lease  was  thus 
renewed  from  year  to  year,  and 
that  plaintiff  was  entitled  to  re- 
cover.   Dames  v.  Mayor,  etc,    207 

2.  Also  Tield,  that  such  a  renting  did 
not  fall  within  the  phrase  "  work 
or  supplies  "  for  which  there  must 
be,  under  the  city  charter  of  1873 
(g^  92,  112,  chap.  386,  Laws  of 
1878),  a  letting  by  contract  to  the 
lowest  bidder  and  certificate  of 
necessity  from  the  head  of  a  de- 
partment. Id. 

8,  Also  Tield,  conceding  that  u|>oii 
the  adoption  of  the  resolution  of 
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December,  1870,  by  the  board,  the 
contiDuance  in  occupation  hy  the 
recorder  was  no  longer  permitted, 
plaintiff  was  at  least  entitled  to 
the  rent  for  the  balance  of  the 
rental  year,  t.  e,,  to  May  1, 1877. 

J(L 

LIENS. 

1.  An  assignee  in  f^ood  faith  and  for 
a  valuable  consideration  of  a  re- 
corded mortgage  gets  no  prefer- 
ence over  a  prior  unrecorded  deed 
or  mortgage  by  reason  of  such  re- 
cord, when  his  assignor  could  not 
claim  it  by  reason  of  notice  or  any 
other  equity.    Decker  v.  Baice.  215 

2.  The  contrary  rule  declared  in  Jack- 
son  V.  Van  Vaik&nburgh  (8  Cow. 
260),  held  to  be  no  longer  in  force. 

Id. 

8.  Buch  assifiinee  is,  however,  a  pur- 
chaser, ana  his  assignment  is  a  con- 
veyance under  the  Recording  Act. 
(1  R.  S.  756,  §§  87,  88.)  Id, 

4.  If,  therefore,  the  assignment  is  re- 
coi^ded  before  the  recording  of  such 
prior  deed  or  mortgage,  he  thereby 
obtains  a  preference  ;  and  an  unre- 
corded conveyance  is  as  to  him  void 
under  said  act.  Id, 

5.  Where,  in  the  complaint,  and  upon 
the  trial  of  an  action  to  recover 
possession  of  personal  property, 
the  plaintiff  claims  as  sole  owner, 
he  must  stand  or  fall  upon  that 
claim,  and  cannot,  if  his  alleged 
title  turns  out  to  be  invalid  as 
against  the  true  owner,  fall  back 
upon  an  alleged  lien.  The  claim 
of  title  is  a  wuver  of  any  lien ;  and, 
in  any  event,  before  the  lien  can  be 
restored,  the  false  claim  of  title 
must  be  abandoned,  the  title  of  the 
true  owner  conceded  and  the  claim 
reduced  to  one  of  lien.  Hudson  v. 
Bwan.  552 

Wlien  lien  cf  junior  mortgagee 

upon  rents  and  profits  obtained  by 
appointment  of  receiver  in  fore- 
Mmire  suit  is  superior  to  equities  for 
prior  mortgagee. 

See  liaaney  v.  Peyser,  1 

An  attorney's  lien  on  judgment 


for    costs    can    only  be  asserted  by 
him;  until  so  asserted  judgment  be- 
longs   to   plai7ittff  and   may  be   at- 
tacked. 
See  Wehlev,  Conner,  281 

See  Mbchanics'  Libn. 

LIMITATION  OF  ACTIONS. 

1.  By  the  amendment  of  section  88  of 
the  Code  of  Procedure  in  1870  (g  5, 
chap.  741,  Laws  of  1870),  striking 
out  married  women  from  the  list 
of  persons  against  whom  the  stat- 
ute of  limitations  does  not  run,  a 
married  woman,  as  to  the  time  of 
commencing  actions,  was  placed 
upon  the  same  footing  as  other 
persons,  and  thereafter  she  was 
bound  to  commence  her  action 
within  the  time  specified  after  the 
cause  of  action  accrued,  although, 
it  had  accrued  prior  to  the  amend- 
ment.   Clarke  V,  Gibbons,  107 

2.  Accordingly,  Tield,  in  an  action  of 
ejectment  brought  by  a  married 
woman,  that  an  adverse  possession 
of  twenty  years  was  a  good  de- 
fense. Id, 

LOAN. 

One  of  several  executors  has  no  au- 
thority to  borrow  money  without 
the  assent  of  the  others,  and  such 
assent  is  not  to  be  assumed  from 
the  fact  that  the  loan  was  for  the 
benefit  of  the  estate.  Bryan  v. 
Stewart.  270 

MANDAMUS. 

An  action  is  not  maintainable 

against  a  department  of  a  city  govern- 
ment; the  remedy  is  by  mandamtu, 
not  by  action. 

See  Swift  V.  Mayor.  528 

MANDATE. 

A  judgment  of  foreclosure  direct- 
ing Uie  sale  of  mortgaged  premises 
by  the  sheriff  is  a  "  mandate  "  in 
his  hands  within  the  meaning  of 
the  provision  of  the  Code  of  Civil 
Procedure  prescribing  the  duties 
of  an  outgoing  sheriff  (§  184,  sub. 
4),  and  an  advertisement  of  the 
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prtjmises  for  sale  is  a  "seizure" 
within  said  provision.  Un.  Dime 
ikgs,  Inntn,  v.  Anderson,         174 

MANUFACTURING    CORPORA- 
TIONS. 

1.  As  an  action  under  the  manufac- 
turing act  (g  15»  chap.  40,  Laws 
of  1848),  against  an  officer  of  a  cor- 
poration organized  under  it,  to  re- 
cover a  debt  of  the  corporation,  on 
the  ground  that  sucli  officer  has 
signed  a  false  report,  is  a  penal  ac- 
tion, it  is  local  (Code  of  Civil  Pro- 
cedure, §  983)  and  must  he  tried  in 
the  county  where  the  cause  of  ac- 
tion or  some  part  thereof  arose. 
Veeder  v.  Baker,  156 

2.  As  the  cause  of  action  is  solely 
the  false  report,  it  arises  in  the 
county  where  said  report  was 
made  and  filed,  and  the  venue 
should  be  laid  in  that  county, 
although  the  debt  against  the  com- 
pany may  have  originated  in  an- 
other. Id, 

See  Mining  Corporations. 


MARRIED  WOMEN. 

1.  By  the  amendment  of  section  88 
of  the  Code  of  Procedure  in  1870 
(§6,  chap.  741,  Laws  of  1870), 
striking  out  married  women  from 
the  list  of  persons,  against  whom 
the  statute  of  limitations  does  not 
run,  a  married  woman,  as  to  the 
time  of  commencing  actions,  was 
placed  upon  the  same  footing  as 
other  persons,  and  thereafter  she 
was  bound  to  commence  her  action 
within  the  time  specified  after  the 
cause  of  action  accrued,  although 
it  had  accrued  prior  to  the  amend- 
ment.   Clarke  v;  Oibbans,  107 

3.  Accordingly,  held,  in  an  action  of 
ejectment  brought  by  a  married 
woman,  that  an  adverse  possession 
of  twenty  years  was  a  good  de- 
fense. Id, 

3.  In  1844  certain  premises  were  con- 
veyed to  plaintift',  a  married  woman, 
for  life,  as  and  for  her  own  separate 
estate,  free  from  the  control  of  her 


husband,  her  husband  covenanting 
for  a  consideration  expressed  that 
she  should  hold  the  premises  to 
her  own  separate  ana  sole  use, 
f red  from  any  claim  or  interference 
from  him.  in  an  action  to  recover 
possession  of  the  premises  brought 
against  the  husband  and  his  tenant, 
?ukd,  that  under  the  law  as  it  ex- 
isted when  the  deed  was  executed, 
plaintiff  could,  in  equity,  enjoy 
the  property  separate  from  her 
husband ;  that  a  trustee  was  not 
required  to  be  named  in  the  in- 
strument, as  in  case  of  such  omis- 
sion the  law  created  the  husband 
a  trustee  for  the  wif6;  that  the 
effect  of  the  acts  in  relation  to 
married  women  (chap.  200.  Laws 
of  1848  ;  chap.  375,  Laws  of  1849  ; 
chap.  90,  Laws  of  1860  ;  chap.  172, 
Laws  of  1862)  was  to  change  her 
equitable  right  to  hold  a  separate 
estate  into  a  legal  estate,  to  give 
her  the  right  of  control  and  man- 
agement the  same  as  if  she  were  a 
feme  sole  ;  that  there  was  no  occa- 
sion  for  her  to  resort  to  the  Su- 
preme Court,  under  the  act  of  1849 
(§  2),  for  the  resignation  and  sur- 
render of  the  trustee  and  a  con- 
veyance to  her;  and  that  as,  by 
the  said  acts,  she  was  given  the 
power  to  sue  and  be  sued  she 
could  maintain  the  action.  Wood 
V.  Wood.  575 


4.  Also,  ?ield,  that  as  it  appeared  that 
the  husband  had  not  acquired  pos- 
session bv  the  consent  of  the 
plaintiff,  he  was  not  entitled  to 
notice  to  quit.  Id, 


5.  Also,  Tieldf  that  the  fact  that  the 
defendant   had    put  valuable  im- 

Srovements  upon  the  land  was  no 
efense  to  the  action.  Id. 


6.  It  seems  that  one  who  has  put  im- 
provements upon  the  lands  of  an- 
other is  at  tlie  best  only  allowed 
to  thereby  mitigate  the  damages 
by  offsetting  them  to  the  extent  of 
the  rents  a<id  profits  claimed.  To 
do  this  he  must  be  a  bona  fide  oc- 
cupant ;  he  cannot  be  allowed  them 
if  he  has  acted  with  knowledge  of 
the  owner's  right.  Jd. 
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MASTER  AND  SERVANT. 

An  employer  in  boand  to  exercise 
due  care  and  diligence  in  f  urnish- 
ing  for  the  use  of  his  employees 
fit  and  safe  implements  and  ma- 
chinery, but  is  not  a  guarantor  of 
their  safety ;  and  in  an  action  by 
an  employee  for  alleged  neglect 
to  perform  this  duty,  the  anus  is 
upon  the  plaintiff  to  show  negli- 
gence. Painton  v.  No,  Cent.  R,  uo, 

7 

MECHANICS'  LIEN. 

1.  Under  the  provisions  of  the  me- 
chanic's lien  law  of  1862,  for 
Kings  and  Queens  counties  (§  1, 
chap.  478,  I^ws  of  1862),  which 
directs  the  disallowing  as  against 
lienors  of  any  payment  made  by 
the  owner  "  by  collusion,  for  the 
purpose  of  avoiding  the  provisions 
of  this  act,  or  in  advance  of  the 
terms  of  any  contract,"  payments 
made  in  advance,  although  with- 
out fraud  or  collusion,  cannot  be 
allowed.    Poet  v.  Campbell,       279 

*Z.  The  statute,  however,  was  in- 
tended to  protect  the.lienor  against 
payments  made  to  the  contractor  or 
other  persons  to  the  prejudice  of 
the  lienor,  and  where  payments  in 
advance  were  made  to  him  on  ac- 
count of  the  work  or  materials  for 
which  he  claims  a  lien,  he  will 
not  be  permitted  to  dispute  the 
right  of  the  owner  to  have  them 
credited  because  they  were  made 
too  soon.  Id. 

8.  It  seems,  that  under  said  act  a 
lienor  is  only  entitled  to  the  value 
of  materials  and  work  performed 
within  three  months  next  preced- 
ing the  filing  of  the  notice  of  lien. 

Id. 

4.  In  an  action  by  a  sub-contractor  to 
enforce  a  lien  under  said  act, 
plaintiffs  claimed  and  were  al- 
lowed, by  the  referee,  $4,3i)0,  and 
interest.  The  referee  found  that 
the  value  of  the  work  performed 
by  plaintiffs  within  three  months 
preceding  the  filing  of  notice  was 
$1,077.17.  The  last  installment  on 
plaintiffs'  contract  was  $3,3*50,  pay- 
able ten  days  after  the  completion 


of  the  work.  IleUl^  that  conceding 
the  lien  could  be  established  as  to 
the  last  installment  by  filing  a  no- 
tice  within  three  months  after  the 
completion  of  the  work,  on  the 
ground  that  it  was  not  earned 
until  such  completion,  this  did  not 
justify  the  including  in  the  judg- 
ment  work  done  previous  to  the 
three  months  and  not  embraced  in 
that  installment.  Id, 


MERCANTILE  AGENCY. 

,  Where  a  member  of  a  firm  makes 
to  a  mercantile  agency  staitements 
known  by  him  to  be  false,  as  to 
the  capital  invested  in  the  firm 
business,  with  the  intent  that  the 
statements  shall  be  communicated 
to  persons  interested  in  ascer- 
taining the  pecuniary  respon- 
sibility of  the  firm,  design- 
ing thus  to  procurecred  its  and  to 
defraud  such  persons  ;  and  such 
statements  are  communicated  to 
one  who  in  reliance  thereon  sells 
goods  to  the  firm  upon  credit,  an 
action  for  deceit  is  maintainable  at 
the  suit  of  the  vendor,  against  the 
partner  making  such  false  repre- 
sentations. Eaton  C,  dk  B,  Co.  v. 
Avery.  81 

B  seems  that  the  court  will  take 
judicial  notice  of  the  nature  of  the 
business  and  the  office  of  mercan- 
tile agencies.  Id. 

A  person  furnishing  information 
to  such  an  agency  as  to  his  means 
and  pecuniary  responsibility  is  to 
be  presumed  to  have  done  so  to 
enable  the  agency  to  communicate 
the  information  to  persons  in- 
terested, for  their  guidance  in  giv- 
ing credit  to  him.  Id. 


.      MINING  CORPORATIONS. 

1.  In  an  action  against  the  trustees 
of  a  corporation  to  charge  them 
with  a  debt  of  the  corporation  be- 
cause of  an  omission  to  make  and 
file  its  annual  report,  it  appeared, 
that  it  was  organized  for  the  pur 
poBe  of  mining  coal  and  bringing 
it  to  New  York  for  its  stockholders 
and  for  sale,  and  this  was  stated 
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in  its  certificate  of  incorporation. 
The  treasurer  of  the  corporation 
i^vrote  to  plaintififis  under  the  head- 
ing of  the  corporate  name,  Btating 
that  thej  deaired  plaintiffs  to 
famish  them  with  coal  delivered 
to  any  part  of  the  city,  as  directed, 
plaintins  collecting  the  bills  in  the 
name  of  the  company  and  being 
paid  the  difference  due  each  month ; 
also  to  deliver  the  company's  coal 
and  to  act  as  its  delivery  agents. 
Plaintiffs  answered  assenting  to  the 
arrangement.  Under  it,  upon  orders 
issued  by  the  secretary  and  the 
treasurer,  who  were  not  directors 
of  the  company,  plaintiffs  delivered 
coal  to  divers  persons,  and  the  al- 
leged indebtedness  of  the  company 
was  for  a  balance  due  upon  the 
coal  so  delivered.  It  did  not  ap- 
pear that  the  coal  was  delivered 
to  stockholders  or  upon  any  con- 
tracts made  by  the  company,  or 
that  the  transactions  were  known 
to  any  of  its  directors  or  appeared 
upon  any  of  its  books.  It  did  ap- 
pear that  they  were  not  authorized 
by  resolution  of  the  hoskid  of  di- 
rectors and  that  they  were  un- 
known to  a  majority  of  them,  and 
there  was  no  competent  evidence 
that  the  corporation  received  the 
proceeds  of  the  coal.  Held,  that 
plaintiffs  failed  to  establish  a  debt 
against  the  corporation  and  there- 
fore that  the  action  was  not  main- 
tainable.   Alexander  v.  CauldwelL 

48U 
2.  Also,  lield,  that  admissions  of  the 
treasurer,  that  he  had  received  pay- 
ment for  the  coal  and  had  used  it  in 
the  business  of  the  company  was 
incompetent;  that  he  being  unau- 
thorized to  buy  the  coal  could  not 
bind  the  company  by  subsequent 
admissions  that  he  nad  received 
and  disbursed  the  proceeds  for  its 
benefit.  Id, 

MISDEMEANOR. 

Suffleiency  of  evidence  to  con- 
vict, under  statute  to  punish  vyrongs 
to  children. 

See  Cowley  v.  People,  464 


MONEY  HAD    AND    RECEIVED. 
1.  An  action  for  moneys  had  and  re- 


ceived is  maintainable  against  a 
town  to  refeover  moneys  of  another 
wrongfully  taken  by  it  and  applied 
to  its  own  use,  Ilorn  v.  Town  of 
New  Lots,  100 

2.  Where  a  person  has  yolnntarily, 
«'.  e.,  without  the  coercion  of  force 
or  threats,  given  his  promissory 
note  to  compound  a  crime,  and  has 
been  compelled  to  pay  the  same,  it 
having  been  transferred  to  a  bona 
fide  holder  for  value  before  ma- 
turity, he  cannot  maintain  an  ac- 
tion against  the  one  to  whom  the 
note  was  so  given  to  recx)yer  back 
the  moneys  paid.  Haynea  v.  Rudd, 

251 

8.  As  to  whether  one  who  aids  in  do- 
ing a  criminal  act  can,  under  any 
circumstances,  have  an  action  to 
recover  any  thing  paid  by  him  in 
furtherance  thereof,  qtusre.        Id, 


MORTGAGE. 

• 

1.  A  mortgage  was  executed  to  M. 
and  S.,  who  were  copartners,  do- 
ing business  under  the  firm  name 
of  M.  &  Co.  It  wa«  expressed  in 
the  condition  of  the  mortgage  that 
it  was  intended  among  other  things, 
"asacontiuuing  security  and  indem- 
nity" to  the  mortgagees  "for  and 
against  all  liabilities  they  then  had 
incurred  or  might  thereafter  incur 
as  Indorsers,  acceptors  or  sureties 
in  any  form,"  for  J.  B.,  one  of  the 
mortgagors,  or  the  firm  of  J.  B. 
^  Co.  Held^  that  the  mortgage 
included  not  merely  such  liabili- 
ties as  were  incurred  by  the  mort- 
gagees jointly  as  copartners ;  but 
such  as  were  incurred  by  either 
of  them,  separately  and  individ- 
ually.   Nat,  Bk,  y.  JSigler,       51 

2.  After  the  delivery  of  the  mort- 
gage M.  died;  by  the  articles  of 
copartnership  it  was  stipulated 
that  in  case  of  the  death  of  one  of 
the  partners,  the  survivor  should 
continue  to  carry  on  the  business 
for  the  benefit  of  both  parties,  for 
a  time  specified  after  such  death. 
Held,  that  the  authority  thus  con- 
ferred, if  valid  add  operative  (as 
to  which  qtKBre),  did  not  authorize 
the  survivor  to  bind  the  estate  of 
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the  deceased  by  new  accommoda- 
tion iDdorsementp,  nor  did  it  per- 
mit and  make  valid  an  indorsement 
of  the  firm  ex  ecu  ted.  by  the  sur- 
vivor as  a  renewal  of  an  indorse- 
ment made  in  the  life-time  of  the 
deceased,  and  with  his  assent.   Id, 

8.  At  the  time  of  the  death  of  M. 
plaintiff  held  the  paper  of  J.  B. 
&  Co.,  indorsed  by  M.  &  Co.  to  a 
large  amount.  Upon  the  request 
of  B.  &  Co.  and  with  the  concur- 
rence of  S.  and  the  assent  of  the 
executors  of  M.,  an  arrangement 
was  made  to  the  effect  that  the 
mortgage  should  be  assigned  to 
plaintiff,  that  the  paper  held  by 
the  latter  should  be  protested  at 
maturity,  and  as  each  note  ma- 
tured, J.  B.  &  Co.  should  make  a 
new  note  for  the  same  amount,  to 
be  indorsed  by  S.  and  discounted 
by  plaintiff,  the  proceeds  to  be 
credited  to  8.,  and  therewith  he 
was  then  to  take  up  the  old  note 
and  pledge  it  to  pl&intiff  as  secu- 
rity for  the  new  one ;  it  being  the 
intention  of  the  parties,  as  the 
court  found,  that  the  paper  so  held 
at  the  death  of  M.  was  not  to  be 
paid  or  extinguished,  but  kept 
alive  against  all  the  parties.  This 
arrangement  was  carried  out.  Seld, 
that  it  did  not  operate  as  a  pay- 
ment of  the  notes  secured  by  the 
mortgage  ;  that  no  presumption  of 
payment  arose  from  the  taking  of 
the  renewal  notes;  also  that  the 
assignment  transferred  to  plaintiff 
the  right  to  enforce  the  mortgage 
security.  Id, 

4.  11  seems,  that  plaintiff,  had  there 
been  no  agreement,  would  have 
been  equitably  entitled  to  an  as- 
signment of  the  mortgage.         Id, 

5.  Also,  held,  that  the  mortgs^e  was 
not  one  of  indemnity  merely,  but 
was  a  security  as  well,  against  all 
liabilities,  and  that,  therefore,  it 
was  not  essential  to  a  recovery  to 
show  that  damages  had  been  sus- 
tained; that. the  right  of  the  mort- 
gagees to  resort  to  the  security 
arose  when  their  liability,  as  in- 
dorsers,  was  fixed.  Id. 

6.  The  distinction  between  a  cov- 
enant to  secure  against    liability 
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and  one  to  indemnify  against  dam- 
ages by  reason  of  non-performance 
of  some  specified  act,  pointed  out. 

Jd. 

7.  Some  drafts  drawn  bv  J.  B.  &  Co. 
and  indorsed  by  M.  &  Co.,  before 
the  death  of  M.,  were  taken  up 
with  the  proceeds  of  new  drafts, 
indorsed  by  S.,  and  discounted  by 
plaintiff,  who  received  the  old 
drafts  in  pledge  under  the  agree- 
ment. Ueld,  that  the  transactions 
were  renewals,  not  payments,  and 
that  at  least  the  liability  of  S.  on 
the  new  paper  was  sufficient  to 
make  the  mortgage  available  to 
the  plaintiff  as  security  therefor. 

Id. 

8.  Defendant  M.  A.  B.  who  owned 
an  undivided  interest  in  the  mort- 
gaged premises  joined  in  the  mort- 
gage as  security  for  J.  B.  &  Cp.; 
it  was  claimed  on  her  behalf  that, 
the  arrangement  with  the  plaintiff 
for  renewals  operated  as  an  exten- 
sion of  the  time  of  payment ;  that 
after  the  death  of  M.  no  effectual 
consent  to  an  extension,  binding 
the  firm  of  M.  &  Co.,  could  be 
given,  and  that  thereby  the  liabil- 
ity of  M.  &  Co.  was  released. 
Ileld,  untenable,  as  no  valid  agree- 
ment extending  the  time  of  pay- 
ment of  the  original  notes  was 
shown.  Id. 

9.  Plaintiff  sold  to  defendant  W.  cer- 
tain premises,. taking  a  mortgage 
thereon  to  secure  a  portion  of  tne 
purchase-money ;  subsequently  W. 
conveyed  to  defendants  K.  and  H. 
undivided  interests  in  said  premi- 
ses, the  deed  reciting  that  the  par- 
ties thereto  were  jointly  interested 
in  the  purchase  from  plaintiff,  the 
title  having,  for  convenience,  been 
taken  In  the  name  of  W.  for  the 
use  and  benefit  of  alt  in  certain 
specified  proportions,  and  that  the 
grantees  had  assumed  and  agreed 
to  pay  their  proportions  of  said 
mortgage.  The  conveyance  was 
made  subject  to  the  mortgage,  and 
the  proportions  thereof  specified 
the  grantees  assumed  and  agreed 
to  pay  as  part  of  the  consideration. 
In  an  action  to  recover  a  deficiency 
arising  on  foreclosure  of  the  mort- 
gage, Mid,  that  the^re  wft0  »  suffix 
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poBseflflion  until  November  Idtb, 
when  they  demanded  repayment 
of  their  loan.  Meanwhile,  N. 
had  shipped  the  corn  to  New 
York  hy  canal ,  and  on  the  faith  of 
the  canal  boat  billa  of  Jading  ob- 
tained advanced  from  defendants, 
who  received  the  corn  on  arrival. 
Held,  that  conceding  plaintiffs' 
claim  could  not  be  enforced  as 
against  defendants,  as  to  which 
qiUBre,  yet  it  remained  good  as 
against  N.  or  hiscreditors,  and  de- 
fendants would  bo  entitled  to  pro- 
tection against  such  claim  only  to 
the  extent  of  their  advances,  and 
BO  far  only  as  a  lien  on  the  com  or 
its  proceeds  was  necessary  to  se- 
cure sach  advances  ;  and,  it  a))- 
pearlng  that  defendants  had  in 
their  hands  other  funds,  belonging 
to  N.  upon  which  they  had  a  lien 
for,  and  had  the  right  to  apply  to 
the  payment  of,  these  advances, 
and  which  after  notice  of  plaintiffs* 
claim  they  paid  over  to  another  on 
the  order  of  N.  Ueld,  that  plaint- 
iflB  were  entitled  to  demand,  and 
upon  refusal  to  pay,  to  maintain 
an  action  to  recover  the  corn  or  its 
proceeds.     Hazard  v.  Fi$ke.      287 

2.  Also,  Jisld,  that  plaiutifPs'  right  to 
have  such  other  funds  applied  to 
cancel  defendants'  lien  was  supe- 
rior to  the  title  thereto  of  an  as- 
signee in  bankruptcy  of  N.,  or  to 
that  of  any  person  to  whom  N, 
might  have  assigned  the  same.  Id. 

8.  Defendant,  S.  E.  H.,  assigned  to 
plaintifif  a  certificate  of  stock  in  a 
manufacturing  corporation  "  as  se- 
curity for  the  payment  of  any  de- 
mands "  plaintiff  "  may  from  lime 
to  time  have  or  hold  against "  E. 
W.  H.  S.  E.  H.  was  the  wife  of  E. 
W.  H.,  who,  at  the  time  the  as- 
signment was  executed,  was  largely 
indebted  to  the  plaintiff'  and  was 
on  the  verge  of  actual  insolvency. 
In  an  action  to  foreclose  plaintiff's 
lien  upon  the  stock  pledged,  /leld, 
that  the  assignment,  by  its  terms, 
included  and  secured  all  demands 
had  and  held  by  plaintiff^  against 
E.,  after  its  execution,  as  well  as 
those  existing  at  that  time ;  and 
that  the  circumstances  disclosed 
this  to  have  been  the  intent  of  the 
parties ;  also  that  the  assignment 


was  a  continuing  security,  and 
that  an  extension  of  time,  by  re- 
newals in  the  ordinarv  course  of 
business,  granted  by  plaintiff  to  E. 
W.  H.  for  payment  of  any  of  the 
debts,  did  not  discharge  the  lieu 
upon  the  stock.  Mer,  Nat.  Bk. 
v;  HaU,  338 

4  It  seems  that  S.  E.  H.  could  at 
any  time,  by  giving  notice,  have 
restricted  the  security  to  demands 
actually  held  by  plaintiff  at  the 
time  of  notice,  and  th  us  have  ter- 
minated her  responsibility.        Id. 

5.  Personal  property  specifically 
pledged  for  a  particular  loan  can- 
not, in  the  absence  of  a  special 
agreement,  be  held  by  the  pledgee 
for  any  other  advance.  Duncan 
V.  Brennan.  487 

G.  Nor  can  it  be  so  held  although 
the  pledgees  are  bankers;  the 
general  lien  which  bankers  hold 
on  property  deposited  with  them 
for  a  balance  due  on  general  ac- 
couutcannot  be  invoked.  Id. 

7.  Plaintiffs,  who  were  bankers, 
loaned  to  B.  Bros.  &  U.  |10,000,  upon 
the  specific  pledge  of  a  quantity 
of  whisky ;  this  loan  was  paid  in 
full.  Prior  and  subsequent  to  this 
loan  plaintiffs  made  other  advances 
to  said  firm  to  a  larsre  amount.  The 
whisky  was  levied  on  by  B.,  de- 
fendant's testator,  then  sheriff, 
under  attachments,  against  M.  On 
the  trial  of  an  action  to  recover  pos- 
session of  the  whisky,  defendants 
offered  to  prove  admissions  of  one 
of  the  firm  of  B.  Bros.  &  H.,  to  the 
effect  that  the  whisky  was  the 
property  of  M.;  this  evidence  was 
excluded.  //6/<2,  error;  that  plaint- 
iffs had  no  lien  or  claim  upon  the 
property,  but  B.  Bros.  &  H.  were 
entitled  thereto,  and  the  admis- 
sions were  competent  as  against 
them.  Id. 

8.  Also,  field,  that  as  plaintiff  had  no 
right  of  possession  at  the  time  of 
the  levy,  a  denial  of  a  motion  to 
dismiss  the  complaint  was  error. 

Id. 

PRACTICE. 
It  seems,  that  the  proper  practice 
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where  the  venae  in  a  local  action 
is  laid  in  the  wrong  county  is  to 
order  the  change  apon  defendant's 
motion,  and  then'if  plaintiff  desires 
a  change  on  the  grounds  upon 
which  such  change  is  authorized 
by  the  Code  (|  987)  he  must  make 
his  motion,    veeder  y..Baker,  156 


Where  upon  pendency  of  ap- 


peal to  this  court  from  order  denying 
motion  to  change  venue,  plaintiff 
moves  cause  for  trial  and  takes  judg- 
ment, a  motion  to  set  aside  the  judg- 
ment should  he  made  in  the  tiupreme 
Court  ;  this  court  Tias  no  jurisdiction 
ofU. 
See  Veeder  v.  Baker,  163 

See  Pleading. 

Criminaj.  Tkial. 
Tbial. 

PRESUMPTION. 

A  person  furnishing  information  to 
a  mercantile  agency  as  to  his 
means  and  pecuniary  responsi- 
bility is  to  be  presumed  to  have 
done  so  to  enable  the  agency  to 
communicate  the  information  to 
persons  interested,  for  their  guid- 
ance in  giving  credit  to  him. 
EcUon  C.  £  B,  Vo.  v.  Avery.        8 


WTiere  presumption   of  pay- 


ment does  not  arise  frcfm  the  ttUcing 
of  renewal  notes. 
See  Nat.  Bk.  v.  Bigler.  51 

PRINCIPAL  AND  AGENT. 

1.  One  who  deals  with  the  officers  or 
agents  of  a  corporation  is  bound  to 
know  their  powers  and  the  extent 
of  their  authority;  the  corporation 
is  only  bound  by  their  acts  and 
contracts  which  are  within  the 
scope  of  their  authority.  Alexander 
V.  CauldweH  480 

2.  It  cannot  be  presumed  that  the 
agent  of  a  corporation  had  au- 
thority to  transact  business  which 
the  corporation  itself  was  not  by 
its  charter  authorized  to  engage  in. 

Id. 

8.  As  a  general  rule,  and  in  the  ab- 
sence of  an  express  asp^ement  im- 
posing    a    different    liability,    an 


agent  engages  simply  for  ordinary 
care  and  skill  in  the  discharge  of 
the  duties  of  his  agency,  and  is 
only  liable  to  his  principal  for  in- 
juries resulting  from  a  want 
thereof.    Loeb  v.  HeUman.        601 

4.  Tlin  liabilities,  however,  of  the 
agent  may  be  enlarged  by  express 
contract,  and  he  may  undertake  to 
insure  his  principal.  Id, 

Authority  of  stock  broker  to 

sell  and  liability  of,  for  negligence. 
See  Morris  v.  Tumbridge,  92 

Insurance  "broker  not  agent  for 

company  in  such  sense  as  to  bind  it 
by  notice  to  him. 

See  Devens  v.  Jf.  <fh  T,  Ins,  Co,  168 

See  Broker. 
PRINCIPAL  AND  SURETY. 

1.  Where,  in  an  agreement  for  an 
extension  of  the  time  of  payment 
made  between  a  creditor  and  the 
principal  debtor,  the  right  to  pro- 
ceed against  the  surety  is  reserved, 
such  agreement  is  held  to  be  con- 
ditional upon  the  assent  of  the 
surety,  and  he  is  not  discharged 
thereby.    Nat.  Bk.  v.  Bigler,      51 

2.  Jt  seems  that  one  of  several  orig- 
inal debtors  may  so  contract  with 
the  others  for  their  assumption 
and  payment  of  the  common  debt, 
as  to  acquire  the  rights  of  surety, 
upon  notice  of  the  new  arrange- 
ment  being  given  to  the  creditor. 
Palmer  y,  Purdy,  144 

8.  Such  notice,  however,  must  be 
definite  and  distinct,  and  so  given 
as  to  fully  and  fairly  apprise  the 
creditor  of  the  changed  attitude  of 
the  debtor  claiming  the  rights  of  a 
surety.  Id. 

4.  Plaintiff  leased  certain  premises 
to  a  firm.  Two  of  the  partners  sub- 
sequently left  the  firm  and  the 
premises,  the  partners  remaining 
having  by  valid  contract  assumed 
and  agreed  to  pay  the  rent  there- 
after accruing.  In  an  action 
brought  against  the  original  mem- 
bers of  the  firm  to  recover  such 
rent,  it  appeared  that  plaintiff  was 
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infonned  that  the  two  partners 
were  going  oat,  and  that  the  oth- 
ers were  to  remain  and  would  pay 
the  rent;  but  it  did  not  appear  that 
he  was  advised  of  any  agreement 
by  which  those  remaining  were 
bound  to  pay  the  rent,  or  by  which 
the  legal  relation  of  the  retiring 
members  of  the  firm  to  the  common 
liability  was  changed.  Held,  that 
the  evidence  failed  to  establish  the 
right  of  the  retiring  partners  to  be 
treated  as  sureties.  Id, 

5.  S.  &  O.,  the  defendants  who  con- 
tinued the  businoHS,  gave  their 
notes  to  plaintitt  for  rent  in  arrears. 
These  were  accepted  by  him  upon 
the  express  stipulation  that  the 
liability  of  G.  &  P.,  the  other  de- 
fendants, should  not  thereby  be  re- 
leased, and  with  the  reservation 
of  his  rights  and  remedies  against 
them.  JJeldt  that  the  arrangement 
was  not  such  an  extension  as  dis- 
charged G.  &  P.,  even  if  the  rights 
of  sureties  were  accorded  to  them. 

Id, 

6.  liiM>n  an  appeal  from  a  judgment 
against  defendant  W.,  in  an  action 
for  the  recovery  of  ])os8e8sion  of 
real  property,  he  gave  an  under- 
taking to  stay  proceedings,  in  the 
fonu  prescribed  l>y  the  Code  of 
Procedure  (i^  3o8),  containing 
among  other  things  this  provision, 
that  '*  during  the  possession  of 
such  property  by  the  appellant  he 
will  not  commit  or  suffer  to  be 
committed  any  wast^  thereon." 
The  judgment  appealed  from  was 
affirmed  by  the  General  Term 
in  September,  1865,  and  in  October, 
1865.  W.  appealed  to  this  court, 
giving  the  requisito  undertaking 
with  new  sureties.  While  this  ap- 
peal was  pending  W.,who  remained 
in  possession )  committed  waste. 
In  an  action  on  the  undertaking 
given  on  appeal  to  the  General 
Term  'Jield,  that  the  surety  was  lia- 
ble for  the  waste  so  committed ; 
that  his  liability  was  not  li  mi  ted- 
to  waste  committed  pending  the 
appeal  to  the  Supreme  Court. 
Church  V.  Simmons.  261 

7.  It  seems  that  if  after  judgment  of 
affirmance  the  defendant  con- 
tinued in  po^'session  by  permission 


of  the  plaintiff  under  an  agreement 
constituting  the  relation  of  land- 
lord and  tenant,  the  obligation  of 
the  surety  would  not  extend  to 
subsequent  acts  of  the  tenant.  Id, 

8.  It  seems  also  that  after  such  judg- 
ment the  surety  would  have  been 
entitled  to  call  upon  the  plaintUf 
to  execute  the  judgment  and  re* 
lieve  him  from  liability;  and  un- 
reasonable  delay  in  proceeding 
after  such  notice  would  discharge 
the  sureties  from  liability  as  to 
subsequent  acts.  Id. 

9.  ft  seems  also  that  the  sureties  in 
the  fir^)l  undertaking  would  be  en- 
titled to  resort  for  their  indemnity 
to  the  undertaking  on  the  second 
appeal.  Id. 


QUESTIONS  OF  LAW  AND  FACT. 

X.  In  an  action  upon  a  pollcv  of  fire 
insurance,  it  appeared  tnat  the 
building  was  destroyed  by  fire 
April  8,  1875.  It  was  rented  and 
occupied  up  to  April  1st.  The 
tenant  had  permission  "to  keep 
his  things  "  there  after  that  time, 
and  as  a  witness  for  defendant  he 
testified,  '*my  occupancy  ceased 
when  my  things  were  burned  up; " 
he  also  testified  that  he  occupied 
as  tenant  the  bam  and  carriage 
house,  which  were  also  insured  by 
the  policy,  and  continued  so  to  do 
after  the  fire.  Another  witness, 
who  went  to  the  house  to  see  about 
repairs  the  day  before  the  fire, 
testified  tliat  ho  saw  articles  of 
furniture  in  one  of  the  rooms,  and 
others  were  locked.  Held,  that  the 
evidence  justified  the  submission 
of  the  question  as  to  whether  the 
house  was   "  vacant  and   unoccu- 

?ied,"  to  the  jury.     Woodruff  v. 
mp.  F.  Jtis.  Co.  183 

2.  In  an  action  to  recover  damages 
for  alleged  negligence,  plaintiff  is 
entitled  to  have  the  issue  of  negli- 
gence submitted  to  the  jury  when 
it  depends  upon  conflicting  evi- 
dence, or  on  Inferences  to  be  drawn 
from  circumstances  in  regard  to 
which  there  is  room  for  a  difference 
of  opinion  among  intelligent  men. 
Pai/716  V.  Troy  d  B.  B.  It  Co.  673 
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In  action  againit  itockbroker 

when  qtiestionforjury. 
See  Harris  v.  Tarriridge.  03 


fact 


Where  negligence  a  question  of 


See  WooUy  v.  0,  S.  d  N.  R  R  Co, 

121 


When  quetitian  of  contributory 


negligence  is  one  of  fact. 

See  Byrne  v.  If.  Y,  C,  <&  JI.  R.  Ji. 
a.  Co.    (Mem,)  C20 


RAILROAD  CORPORATIONS. 

1.  Plaintiff,  a  brakeman  in  defend- 
ant'e  employ,  was  injured  bj  the 
breaking  of  an  eye-bolt  connecting 
the  chain  with  the  rod  of  a  brake. 
In  an  action  to  recover  damages  it 
appeared  that  the  eye-bolt  was  de- 
fective in  not  having  been  prop- 
erly welded.  There  was  no  evi- 
dence of  notice  of  the  defect  to 
defendant,  or  any  of  its  agents, 
nor  was  it  shown  that  the  defect 
could  have  been  discovered  by  in- 
spection ;  there  was  evidence  tlmt 
the  maker  of  the  bolt  could  have 
discovered  the  defect  by  bending 
it  while  hot  and  in  other  ways,  but 
it  did  not  appear  whether  the  eye- 
bolt  was  made  by  the  company  or 
purchased;  and  no  want  of  care, 
the  exercise  of  which  would  have 

,  discovered  the  defect,  was  shown. 
Held,  that  the  plaintiff  failed  to 
make  out  a  case,  so  far  as  it 
rented  upon  the  imperfection  re- 
ferred to.  Painton  v.  No,  Cent, 
R.  B  Co.  7 

2.  There  was  evidence,  however, 
that  the  eye-bolt  was  smaller  than 
those  used  by  defendant  at  the 
time  of  trial ;  that  the  breaking  of 
the  chains  had  formerly  been  of 
frequent  occurrence.  The  eye-bolt 
in  question  and  one  of  the  larger 
eye-bolts  adopted  since  the  accident 
were  produced,  and  submitted  to 
the  inspection  of  the  jury.  Held, 
that  while  the  proof  of  negligence 
on  the  part  of  defendant  was  slight, ' 
sufficient  was  shown  to  justify  the 
submission  of  the  question  to  the 
jury.  Id, 

3.  Plaintiff's    sleigh  was    upset    by 
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striking  against  a  switch  laid  down 
by  defendant  in  a  street  in  the  city 
of  B.,  to  connect  its  tracks  with, 
that  of  another  road  over  which  it 
ran  its  cars.  The  evidence  tended 
to  show  that  the  switch  was  higher 
above  the  pavement  than  was  nec- 
essary or  reasonable  ;  that  defend- 
ant had  put  salt  on  its  track  which 
had  melted  the  snow  and  caused 
the  slush  to  run  down  and  cover 
the  switch  from  sight.  Accidents 
had  frequently  happened  to  other 
passing  vehicles  from  the  Fsme 
cause.  In  an  action  to  recover 
damages,  Ticld^  that  the  evidence 
justified  the  submission  of  the 
question  of  defendant's  negligence 
to  a Jurv.  Wooley  v.  Qrand  St,,  etc., 
R.  R,  d),  121 

.  Plaintiff  knew  that  there  was  a 
switch  in  that  locality,  but  it  did 
not  appear  that  he  had  in  mind  its 
precise  location  ;  he  was  not  think- 
ing particularly  of  the  switch  at 
the  moment  of  the  accident ;  but, 
thinking  the  place  was  one  danger- 
ous  to  cross  without  care,  was  go- 
ing slowly  and  using  great  caution. 
Held,  that  he  was  not,  as  matt(*r 
of  law,  chargeable  with  contribu- 
tory negligence  ;  but  that  the  ques- 
tion was  one  for  the  jury.  Id. 

The  evidence  was  to  the  effect 
that,  as  between  the  defendant 
and  the  other  street  railway,  with 
whoHe  tracks  the  switch  made  a 
connection,  the  defendant  was  to 
keep  the  switch  and  the  abutting 
pavement  in  good  condition.  The 
court  was  asked  to  charge  that  if 
the  switch  was  properly  put  down 
defendant  was  not  chargeable ;  the 
request  was  refused,  but  the  court 
charged  that  if  the  switch  was 
skillfully  put  down  and  was  in 
itself  no  obstruction,  which  a  per- 
son could  not,  with  ordinary  care 
and  prudence,  avoid,  the  proposi- 
tion would  be  correct.  Held,  no 
error ;  that  although  the  switch 
was  a  proper  one  and  well  laid 
down,  if  it  subsequently,  from  any 
cause,  was  raised  to  an  undue 
height  above  the  pavement,  or  the 
pavement  had  sunk  unduly  below 
it,  it  was  defendant's  duty  to  put 
it  in  good  condition.  Id, 
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(§§  93,  112,  cbap.  335,  Laws  of 
1878),  a  letting  by  contract  to  the 
lowest  bidder  and  certificate  of  ne- 
cessity from  the  head  of  a  depart- 
ment. Id, 

4.  Also,  Ttdd,  conceding  that  upon  the 
adoption  of  the  resolution  of  De- 
cember, 1876,  by  the  board  the 
continuance  in  occupation  by  the 
recorder  was  no  longer  permitted, 
plaintiff  was  at  least  entitled  to 
the  rent  for  the  balance  of  the 
rental  year,  i.  e.,  to  May  1,   1877. 

Id. 

6.  In  pursuance  of  an  invalid  ordi- 
nance of  the  common  council,  the 
Croton  Aqueduct  board  of  the  city 
of  New  York  advertised  for  pro- 
posals for  paving  a  street.  On  Oc- 
tober 15,  1869,  the  proposals  for 
the  work  were  opened,  plaintiff 
was  announced  to  be  the  lowest 
bidder,  and  the  contract  was 
awarded  to  him.  Plaiiitiff's  pro- 
posal was  accompanied  by  a  bond 
with  sureties  as  required  by  the 
specifications.  On  December  18, 
1869,  the  common  council,  by  reso- 
lution, rescinded  the  ordinance. 
Plaintiff  thereafter  demanded,  of 
the  said  board,  that  the  contract 
should  be  executed,  which  was  re- 
fused. In  May,  1872,  plaintiff  pre- 
sented the  papers  to  the  commis- 
sioners appointed  under  the  act  of 
1872  (chap.  580,  Laws  of  1872),  who 
gave  a  certificate  that  there  was 
DO  fraud  in  the  award.  In  an  ac- 
tion to  recover  damages,  held,  that 
the  award  of  the  contract  by  the 
board  was  an  approval  of  a  suffi- 
ciency of  the  sureties  and  no  other 
was  needed ;  that  the  security  men- 
tioned in  section  38  of  the  city 
charter  of  1857  (chap.  446,  Laws  of 
1857),  which  is  required  to  be  ap- 
proved by  the  comptroller,  was 
that  required  of  the  contractor  on 
entering  into  the  formal  contract 
after  the  award  to  him,  but,  field, 
that  the  ordinance  not  having  been 
legally  passed  all  subsequent  pro- 
ceedings were  invalid  and  plaintiff 
acquired  no  rights  under  it ;  that, 
as  previous  to  the  passage  of  the 
act  of  1872,  the  ordinance  was  an- 
nulled, there  was  nothing  for  the 
commissioners  to  act  upon,  and 
that,  therefore,  plaintiff  was  not 


entitled    to 
Mayor,  ete^ 


recover. 


Baird  v. 
254 


6.  Also,  held,  that  the  resolution  re- 
scinding the  ordinance  was  not  re- 
quired to  be  published,  as  it  did 
not  involve  any  of  the  matters  men- 
tioned in  the  provision  of  said 
charter  (§  88)  in  reference  to  pub- 
lication.  '  Id, 

7.  It  seems  that  had  the  ordinance, 
authorizing  the  work,  been  valid 
and  the  proceedings,  prior  to  open- 
ing the  bids,  regular,  plaintiff 
would  have  had  a  valid  contract 
for  the  breach  of  which  he  could 
have  claimed  damages  (chap.  808, 
Laws  of  1861);  and  that,  having 
such  a  contract,  it  could  not  be  de- 
stroyed by  the  rescission  of  the  or- 
dinance. Id. 

8.  Also,  that  the  quantities  men- 
tioned in  the  specifications  were 
proper  to  be  taken  as  piimafade 
the  amount  of  work  to  be  done ; 
and  that  the  prices  specified  in  the 
proposal,  less  what  the  work  could 
have  been  done  for,  furnished  the 
proper  measure  of  damages.      JcL 

9.  Plaintiff  was  appointed  an  attend- 
ant of  the  Supreme  Court  by  the 
board  of  supervisors  of  the  county 
of  New  York,  under  the  provision 
of  the  Code  of  Procedure  (§  28), 
requiring  the  "  supervisors  of  the 
several  counties"  to  provide  the 
courts  appointed  to  be  held  therein, 
with  ♦  ♦  ♦  attendants,  ♦  * 
*  suitable  and  sufficient  for  the 
transaction  of  their  business.  Heldt 
that  he  was  "  in  office  "  within  the 
meaning  of  the  provision  of  the 
act  of  1870  (§  8,  chap.  882,  Laws 
of  1870),  in  reference  to  said 
county,  which  prohibits  the  board 
of  supervisors  of  said  county  from 
"  increasing  the  salaries  of  those 
now  in  office,  or  their  successors ; 
and  that,  therefore,  an  ordinance 
of  said  board  increasing  plaintiff's 
scilary  was  illegal  and  void.  Bow- 
land  V.  Mayor,  etc,  372 

10.  The  intention  of  paid  act  was  to 
extend  the  prohibition  to  all  per- 
sons who,  under  any  name,  were 
the  recipients  of  salaries  from  the 
city  treasury.  Id, 
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11.  The  published  notice  inviting 
bids  for  a  local  improvement  in  the 
city  of  New  York  contained  a  pro- 
vision  tliat  the  bidders  should  state 
in  their  proposals  the  price  per  cu- 
bic yard  for  rock  excavations,  and 
one-fourth  the  price  bid  would  be 
allowed  as  the  price  for  earth  ex- 
cavations ;  the  notice  contained  the 
estimated  q  uautities  of  work  to  be 
done.  Held,  that  in  the  absence  of 
allegations  or  proof  that  the  pro. 
vision  was  fraudulently  inserted  or 
that  it  in  fact  did  any  harm,  this 
was  not  a  violation  of  the  provis- 
ions of  the  charter  of  1870  (§  104, 
chap.  137,  Laws  of  1870;,  requiring 
contracts  for  such  work  to  be  let  to 
the  lowest  bidder.    In,  re  Mar$h. 

431 

12.  A  bid  a  little  lower  than  the  one 
accepted,  tested  by  the  estimated 
quantities,  was  rejected  because  of 
failure  to  conform  to  this  specifica- 
tion, the  bid  for  earth  excavation 
being  slightly  in  excess  of  one- 
fourth  of  that  paid  for  rock 'exca- 
vation. Held,  that  the  commis> 
sioner  of  public  works  having  au- 
thority to  insert  the  specification 
could  require  a  literal  and  exact 
compliance  therewith,  and  could 
reject  as  infonnal  all  bids  not  so 
complying,  and  a  letting  to  the 
lowest  bidder  who  did  so  comply 
was  valid.  Id. 

13.  It  appeared  that  the  bid  accepted, 
tested  by  the  actual  quantities  as 
found  in  the  prosecution  of  the 
work  and  as  paid  for,  was  the  low- 
est. Heldy  that  the  error,  if  any, 
in  not  awarding  the  contract  to  the 
apparent  lowest  bidder  was  not  a 
substantial  one  within  the  mean- 
ing of  the  statute  of  1874,  relating 
to  the  vacating  of  assessments 
(chaps.  312.  313,  Laws  of  1874) ; 
and  that  one  whose  lands  were 
assessed  for  the  improvement  was 
not  aggrieved  thereby  ;  and,  there- 
fore, was  not  entitled  to  have  the 
assessment  vacated.  Id, 


14.  It  seems  that  under  the  charter  of 
the  city  of  New  York,  of  1873 
(chap.  335  of  the  Laws  of  1873), 
although  the  power  of  incurrin<jf 
obligations  for  street  cleaning  is 


conferred  upon  the  police  depart- 
ment, vet  as  that  department  exer- 
cises the  power  simply  as  one  of 
the  executive  branches  and  instru- 
mentalities of  the  city  government 
and  on  its  behalf,  the  duty  of  pro- 
viding means  for  their  payment 
and  of  paying  them  resting  upon 
the  corporation,  it  could  be  treated 
as  the  debtor ;  and  an  action 
would  be  maintainable  against  it. 
8mtft  V.  Mayor,  etc,  528 

15.  The  police  department,  however, 
having  been  by  the  act  supple- 
mentary to  the  charter  (chap.  755 
of  the  Laws  of  1873)  intrusted  with 
the  payment  of  its  own  expendi- 
tures through  its  own  treasurer, 
an  action  would  not  lie  in  the  first 
instance  against  the  corporation 
for  an  indebtedness  incurred  by 
the  street  department.  Id. 

16.  The  remedy  of  the  credit<)r 
against  the  police  department  is 
by  mandamus,  nc    by  action.      Id. 

17.  Plaintiff  was  employed  by  the 
police  department  in  March,  1874, 
to  remove  the  garbage  from  the 
streets  at  an  agreed  compensation 
of  $800  per  month  ;  the  employ- 
ment terminable  at  the  pleasure 
of  the  department  and  it  was  so 
tenninated  in  July,  1874.  Plaintiff's 
bills  were  paid  for  two  months. 
For  the  residue  of  the  time  they 
were  rendered,  but  not  paid.  From 
March,  1874.  to  January  17, 1877, 
there  was  upon  the  books  of  the 
street  cleaning  bureau  of  the  po- 
lice department  an  unexpended 
balance  of  appropriations  for  the 
year  1874,  more  than  sufficient  to 
pay  plaintiffs  claim;  this  was  paid 
into  the  city  treasury  on  the  day 
last  named.  Plaintiff  duly  pre- 
sented his  claim  to  the  comptroller 
and  demanded  payment,  which  de- 
mand was  not  complied  with.  In 
an  action  to  recover  the  ])alance 
unpaid,  Tield,  that  the  action  was 
not  maintainable  against  the  police 
department ;  but  that  as  it  ap- 
peared that  at  the  time  plaintiffs 
claim  accrued  there  were  in  the 
street  cleaning  department  moneys 
suificient  and  legallv  appropriated 
to  the  payment  tliereof,  and  as 
after  notice  thereof    the  depart- 
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ment  paid  this  fand  into  tlie  city 
treaflury,  where,  bo  far  as  ap- 
peared, it  Btill  remained,  it  con- 
stituted a  specific  fund  upon  wlilch 
the  law  impressed  a  trust  for  tlie 
payment  of  his  claim  which  the 
plaintiff  was  entitled  to  have  so 
applied ;  and  that  as  the  corpora- 
tion  took  the  fund  with  notice  of 
the  trust  and  of  plaintiff's  claim, 
an  action  was  maintainable  against 
it  to  compel  the  execution  of  the 
trust.  Id. 

18.  Also  held,  that  the  contract  for 
the  work  was  not  wjthin  the  pro- 
vision of  said  charter  (§91),  pro- 
viding that  where  work  \b  neces- 
sary to  be  done  to  complete  or  per- 
fect a  particular  job  for  the  corpo- 
ration, involving  an  expenditure  of 
over  (lyOOOf  the  pame  shall  be  let 
by  contract,  after  advertisement, 
to  the  lowest  bidder ;  as  the  work 
here  was  not  done  to  complete  any 
particular  job,  audit  did  not  neces- 
sarily involve  an  expenditure  of 
more  than  $1,000.  Id, 

19.  The  power  conferred  upon  the 
commissioners  of  Central  park  bv 
the  act  of  1867  (§  1,  chap.  697, 
Laws  of  1867)  to  (Uiange  the  grade 
of  any  of  the  streets  within  a  dis- 
trict therein  specified,  in  the  city 
of  New  York,  was  not  subject  to, 
or  limited  by,  the  provision  of  the 
act  of  1853  (^  2,  chap.  52,  Laws  of 
1852), prohibiting  the  common  coun- 
cil of  said,  city  from  changing 
the  grade  of  streets'  without  the 
written  consent  of  the  owners  of 
two-thirds,  in  lineal  feet,  of  the 
adjoining  lands.   In  re  Walter,  538 

• 

20.  Accordingly,  Jield,  that  an  assess- 
ment for  a  change  in  the  grade  of 
a  street,  made  by  said  commission- 
ers under  said  act  of  1867,  was  not 
invalidated  because  of  failure  to 
obtain  such  consent.  Id. 

21.  Prior  to  the  passage  of  the  New 
York  city  charter  of  1873  (chap. 
836,  Laws  of  1873)  under  the  pro- 
visions of  the  act  of  1871  (§  1, 
chap.  226,  Laws  of  1871),  changing 
the  grade  of  a  portion  of  Ninth 
avenue,  and  directing  the  commis- 
sioncr  of  public  works  to  proceed 
forthwith     in    such    manner    as 


should  be  deemed  necessaiy  and 
proper  to  regulate  and  grade  said 
avenue,  according  to  the  grade  so 
fixed,  certain  maps  were  filed;  one 
of  the  streets  intersecting  Ninth 
avenue,  the  grade  of  which  by  said 
act  of  1871  (§§  2-4),  the  said  com- 
missioner was  authorized  to  change 
so  as  to  conform  to  the  grade  of 
Eighth  avenue,  on  which  map  Aew 
grades  of  Ninth  avenue  appeared  ; 
another,  a  map  or  profile  of  the 
new  grade  of  Ninth  avenue.  No 
work,  however,  had  been  done 
upon  said  avenue,  in  changing  the 
grade,  prior  to  the  passage  of  the 
charter,  and  no  contract  had  been 
made  for  such  work.  Held,  that 
the  work  was  not  "in  progress" 
within  the  meaning  of  the  excep- 
tion of  such  works  in  the  provis- 
ion of  said  charter  (§  91),  requiring 
contracts  for  work  not  therein 
otherwise  provided  for,  to  be 
founded  on  sealed  proposals  and 
let  to  the  lowest  bidder ;  and,  the 
work  having  been  done  without  a 
contract  let  as  prescribed,  that  an 
assessment  therefor  was  invalid. 
In  re  Weil,  543 

22.  Also,  Tield,  that  the  work  could 
not  be  considered  "  in  progress " 
because  other  streets  referred  to 
in  the  act  of  1871  had  been  act- 
ually graded  or  the  work  thereon 
was  in  progress  when  the  charter 
went  into  effect.  Id, 

23.  Also,  Tield,  that  the  power  of  the 
commissioner  of  public  works,  un- 
der said  act  of  1871,  to  do  the 
work  unrestricted  by  the  contract 
system  was  not  preserved  by  the 
provision  of  said  charter  (§  73) 
vesting  in  the  department  of  pui)- 
lic  works  created  by  the  charter 
the  powers  and  functions  pre- 
viously possessed  by  the  depart- 
ment  of  public  parks  or  the  de- 
partment of  nublic  works.  Id, 

In  an  action  on  c&rUract  to  build 


sewers  defendant  set  up  as  a  eovnter- 
claim  damages  for  breach  of  contract 
in  not  cofnjMing  the  work.  Held,  tliat 
tchUe  defendant  might  hate  claimed 
the  cohlra>ct  forfeited  by  refusal  to 
complete  performance,  yet  not  harfinff 
doTie  so  it  could  not  now  inHst  upon  it 
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hut  ihin  did  not  predvde  it  from  in- 
nsting  upon  the  caurUer-daim, 
See  Taylor  v.  The  Mayor.    {Mem.) 

625 

NON-RESIDENT. 

Under  the  provi»ioD8  of  the  Code 
of  Procedure  in  reference  to  the 
appointment  of  guardians  ad  litem 
fur  infant  parties  to  civil  actions, 
the  plaintiff  in  an  action  for  parti- 
tion could  apply  for  and  was  en- 
titled to  an  order  appointing  a 
guardian  for  a  non-resident  infant 
efendant,  without  a  previous  ser- 
vice of  the  summons  upon  or  pre- 
vious notice  to  said  defnndant.  (§ 
116.  sub.  2.)  Qotendorfy.  OoUL 
Schmidt,  110 

NONSUIT. 

1.  When  a  defect  in  the  plaintiff's 
case  is  supplied  by  testimony  on 
the  part  of  the  defendant,  the 
former  is  entitled  to  the  benefit 
thereof  on  appeal  in  support  of  a 
denial  of  a  motion  to  nonsuit.  PaiTi- 
ton  V.  No  dnt  It,  Co.  7 

2.  Although  the  plaintiff  in  an  action 
fafls  to  make  out  his  cause  of  ac- 

.  tion,  on  trial,  the  defendant  is  not, 
in  all  cases,  entitled  to  have  a  ver- 
dict directed  which  will  be  a  final 
bar  to  plaintiffs  right  of  action ; 
where  tue  defense. set  up  is  a  re- 
lease from  liability^,  and  this  is  not 
made  out  so  conclusively  as  to  en- 
title defendant  to  have  a  verdict 
directed  in  his  favor  thereon,  he  is 
entitled  to  a  nonsuit,  not  to  a  ver- 
dict.   Briggs  v.  WaiUron.  5fiB 


NUISANCE. 

A  wrong  motive  in  erecting  a  struc- 
ture otherwise  lawful  does  not 
make  the  structure  itself  unlawful 
or  a  nuisance ;  an  unlawful  use 
thereof  may  be  complained  of  and 
restrained,  but  thestructure cannot 
be  destroyed.  Uhenango  Bridge 
Co.  V.  Paige.  •  178 


OFFICE  AND  OFFICER. 
Plaintiff  was  appointed  an  attendant 

SiOKELS  — Vol.  XXX VID. 


of  the  Supreme  Court  by  the  board 
of  supervisors  of  the  county  of  New 
York,  under  the  provision  of  the 
Code  of  Procedure  (g  28),  requiring 
the  "supervisors  of  the  several 
co\inties "  to  provide  the  courts 
appointed  to  be  held  therein,  with 
*  ♦  ♦  attendants,  ♦  ♦  ♦ 
suitable  and  sufficient  for  the 
transaction  of  their  business.  Held, 
that  he  was  "in  office"  within 
the  meaning  of  the  provision  of 
the  act  of  1870  (§  8,  chap.  382, 
Laws  of  1870).  in  reference  to  said 
county,  which  prohibits  the  board 
of  supervisors  of  said  county  from 
'*  increasing  the  salaries  of  those 
now  in  oince,  or  their  successors; 
and  that,  therefore,  an  ordinance 
of  said  board  increasing  plaintiff's 
salary  was  illegal  and  void.  Bou>- 
land  V.  Mayor,  eto.  372 


PARTITION. 

1.  Under  the  provisions  of  the  Code 
of  Procedure  in  reference  to  the 
appointment  of  guardians  ad  litem 
for  infant  parties  to  civil  actions, 
the  plaintiff  in  an  action  for  par- 
tition could  applv  for  and  was  en- 
titled to  an  order  appointing  a 
guardian  for  a  non-resident  infant 
defendant,  without  a  previous  ser- 
vice of  the  summons  upon  or  pre- 
vious notice  to  said  defendant. 
(8  116,  sub.  2.)  Qotendorfv.  Gold- 
sehmidt.  110 

2.  Upon  the  petition  of  the  plaintiff 
in  a  partition  suit  an  order  was 
made,  as  prescribed  by  said  pro- 
vision, appointing  D.  as  guardian 
od  litem  for  certain  non-resident 
infant  defendants,  unless  they,  or 
some  one  in  their  behalf,  should, 
within  a  time  specified,  after  ser- 
vice  upon  them  of  a  copy  of  the 
order,  procure  a  guardian  to  be  ap- 
pointed, and  directing  service  upon 
the  infants  and  their  father.  Ser- 
vice was  made  as  directed,  and  at 
the  expiration  of  the  time  limited, 
no  steps  having  been  taken  by  or 
on  behalf  of  the  infants.  D.  was 
appointed  such  guardian,  and  duly 
qualified.  The  summons  was 
served  upon  him,  and  the  infanta 
appeared  by  him  and  answered. 
Held,  that  this  was  sufficient,  both 
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under  said  pioTision  of  the  Code 
and  under  the  provisions  of  the 
Revised  Statutes  in  reference  to 
proceedings  in  partition  (2  R.  S. 
ol7,  §  3),  which  are  made  applica. 
ble  to  actions  for  partition  under 
said  Code  (§  448) ;  and,  it  appearing 
that  the  court  had  jurisdiction  of 
the  subject-matter,  that  a  sale  in 
pursuance  of  a  judgment  in  the 
action  gave  a  valid  title  as  against 
said  infant  defendants.  Id, 


PARTNERSHIP. 

1.  Bj  articles  of  copartnership  it 
was  stipulated  that  in  case  of  the 
death  of  one  of  the  partners,  the 
survivor  should  continue  to  carry 
on  the  business  for  the  benefit  of 
both  parties,  for  a  time  specified 
after  such  death.  Held^v^h.i  the 
authority  thus  conferred,  if  valid 
and  operative  (as  to  which  quopre), 
did  not  authorize  the  survivor  to 
bind  the  estate  of  the  deceased  by 
new  accommodation  indorsements, 
nor  did  it  permit  and  make  valid 
an  indorsement  of  the  firm  exe- 
cuted by  the  survivor  as  a  renewal 
of  an  indorsement  made  in  the 
life-time  of  the  deceased,  and  with 
his  assent.    If^at.  Bk.  v.  Bigler,  51 


2.  The  provision  of  the  act  of  1838 
(chap.  281,  Laws  of  1888)  in  refer- 
ence to  transacting  business  under 
fictitious  names,  which  prohibits  a 
person  from  transacting  business 
in  the  name  of  a  partner  not  inter- 
ested in  the  buHiness,  and  which 
requires  that  where  "&  Co."  is 
used  it  shall  represent  an  actual 
partner,  does  not  apply  to  or  in- 
clude the  use  of  the  real  name  of 
an  actual  partner  although  such 
a  partner  is  under  a  disability  at 
the  time.    Zimmennan  v.  Erhard. 

74 


8.  Where,  therefore,  a  firm  is  com- 
posed of  a  husband  and  wife,  the 
latter  being  represented  by  the 
**  &  Co,"  ill  the  firm  name,  in  the 
absence  uf  any  intention  to  impose 
upon  the  public  by  obtaining  un- 
due credit,  aud  conceding  that  a 
married  woman  cannot  be  a  part- 1 


ner  of  her  husband,  this  is  not  a 
violation  of  the  statute.  Id. 

4.  Plaintiff  leased  certain  premises 
to  a  firm.  Two  of  the  partners 
subsequently  left  the  firm  and  the 

{>remi8es,  the  partners  remaining 
laving  by  valid  contract  assumed 
and  agreed  to  pay  the  rent  there- 
after accruing.  In  an  action 
brought  against  the  original  mem- 
bers of  the  firm  to  recover  such 
rent,  it  appeared  that  plaintiff  was 
informed  that  the  two  partners 
were  going  out,  and  that  the  otliera 
were  to  remain  and  would  pay  the 
rent ;  but  it  did  not  appear  that  he 
was  advised  of  any  agreement  by 
which  those  remaining  were  bound 
.  to  pay  the  rent,  or  by  which  the 
legal  relation  of  the  retiring  mem- 
bers of  the  firm  to  the  common 
liability  was  changed.  Hdd,  that 
the  evidence  failed  to  establish 
the  right  of  the  retiring  partners 
to  be  treated  as  sureties.  Palmer 
V.  Purdy.  144 

5.  S.  &  O.,  the  defendants  who  con- 
tinued the  business,  gave  their 
notes  to  plaintiff  for  rent  in  ar- 
rears, lliese  were  accepted  by 
him  upon  the  express  stipulation 
that  the  liabQity  of  G.  &  P.,  the 
other  defendants,  should  not- 
thereby  be  released,  and  with  the 
reservation  of  his  rights  and  reme- 
dies against  them.  HM,  that  tho 
arrangement  was  not  such  an  ex* 
tension  as  discharged  G.  &  P., 
even  if  the  rights  of  sureties  weru 
accorded  to  them.  Id. 


PAYMENT. 

Where  in  an  action  to  foreclose  a 
mortgage,  which  by  its  terms  was 
given  to  secure  the  pavment  of 
moneys  as  specified  in  the  condi- 
tion  of  a  bond,  the  defense  of  pay- 
ment is  interposed,  the  non-pnxi no- 
tion of  the  bond  by  the  plaintiff  is 
evidence  of  tl9e  discharge  of  the 
mortgage  debt ;  and  if  unexplained 
is  conclusive  against  plaintiff's 
right  to  recover.  Bergen  v.  CTr- 
hakn,  49 

When    presumption   of  pay- 
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ment  does  nci  arise  from  (hetaking  of 
r^nefUial  notet*. 
See  Nat.  Bank  v.  Bigler,  51 

See  Application  of  Payments. 


PILOTS. 

1.  Under  the  English  statatea  in  re- 
lation to  compulsory  pilotage  in 
the  port  of  Liverpool  an  owner  of 
a  vessel  is  not  relieved  from  liabil- 
ity for  damage,  to  freight  unless  a 
pilot  was  in  charge  under  the  act, 
and  was  actually  and  necessarily 
engaged  in  the  discharge  of  his 
duty.  (Juilerman  v.  Li/o,^  eU.^  Co. 

858 

S.  Where,  therefore,  a  vessel  had 
left  its  dock  at  Liverpool  in  charge 
of  a  pilot  and  anchored  in  the  river 
Mersey  to  finish  loading  and  to  re- 
ceive coal  for  a  voyage  to  New 
York,  and  while  at  anchor  an  acci- 
dent occurred  causing  the  loss, 
AeU,  that  the  owner  was  not  ex- 
cused from  liability  by  said  stat- 
ute. Id. 


PLACE  OF  TBLA.L. 

1 .  As  an  action  under  the  manufac- 
turing act  (§  15,  chap.  40,  Ijaws 
of  1838),  against  an  oificer  of  a 
corporation  organized  under  it,  to 
recover  a  debt  of  the  corporation, 
on  the  ground  that  such  officer  has 
signed  a  false  report,  is  a  penal 
action,  it  is  local  (Code  of  (^ivil 
Procedure,  g  083)  nnd  must  be 
tried  in  the  county  where  the 
cause  of  action  or  some  part 
thereof  arose.     Veeder  v.  Baker. 

156 

2.  As  the  cause  of  action  is  solely 
the  false  report,  it  arises  in  the 
county  where  said  report  was 
made  and  filed,  and  tne  venue 
should  be  laid  in  that  county, 
although  the  debt  against  the 
company  may  have  originated  in 
anotiier.  Id. 

8.  The  right  of  the  defendant  in 
such  an  action  to  have  the  place 
of  trial  changed  to  the  proper 
county,  where  the  venue  is  laid  in 


another,  is  an  absolute  one,  and 
his  motion  to  secure  that  right 
cannot  be  defeated  by  proof  show- 
ing that  the  convenience  of  wit- 
nesses and  the  ends  of  justice 
would  be  promoted  by  retaining 
the  place  of  trial  as  stated  in  the 
complaint.  Id. 

4.  It  eeems  that  the  proper  practice 
in  such  case  is  to  order  the  change 
upon  defendant's  motion,  and  then 
if  plaintiff  desires  a  change  on  the 
grounds  upon  which  sucn  change 
is  authorized  by  the  Code  (§  987), 
he  must  make  his  motion.  Id, 

5.  In  such  an  action  where  the 
venue  had  been  laid  in  the  wrong 
ooanty  defendant  served  with  his 
answer  a  demand  that  the  venue 
be  changed  to  the  proper  county, 
and  this  not  haying  been  complied 
with,  moved  to  change  both  on  the 
ground  that  the  wrong  county  was 
stated,  and  for  the  convenience  of 
witnesses.  Plaintiff  demurred  to 
one  of  the  defenses  set  up  in  the 
answer.  The  demurrer  and  the 
motion  were  argued  together,  the 
former  was  overruled  on  the 
ground  that  the  complaint  did  not 
state  a  cause  of  action,  and  the 
motion  was  denied.  Plaintiff  served 
an  amended  complaint ;  defendant 
answered,  serving  with  his  answer 
a  new  demand  to  change  the  place 
of  trial  to  the  proper  county,  this 
not  having  been  complied  with  he 
moved  to  make  the  change,  the 
motion  was  denied  on  the  ground 
that  a  similar  motion  had  been 
made  and  denied,  and  no  leave  to 
renew  granted.  IIM,  untenable  ; 
that  as  when  the  motion  was  first 
made  the  complaint  stated  no 
cause  of  action,  the  motion  could 
and  it  may  have  been  denied  on 
that  ground,  and  when  a  sufficient 
complaint  was  served  defendant 
was  entitled  to  make  a  new  de- 
mand and  another  motion  without 
leave  of  the  court.  Id. 


PLEADING. 

1.  Special  demurrers  as  known  to 
the  former  practice  were  abrogated 
by  the  Code ;  and  no  pleading  is 
now  demurrable  unless  it  is  sub- 
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ject  to  one  or  more  of  the  objec- 
tions specified  in  the  proyisions 
of  the  Code,  defining  the  grounds 
of  demurrer.  (Code  of  Civil  Pro- 
cedure, §§  488  et  ieq.)  Marie  v. 
Oanruon.  14 

2.  To  sustain  a  demurrer  to  a  com- 
plaint it  is  not  sufficient  that  facts 
are  imperfect] j  or  informallj 
averred,  or  tliat  it  lacks  definite- 
ness  and  precision,  or  that  the  ma- 
terial facts  are  argumentativelv 
averred  ;  it  will  be  deemed  to  al- 
leffe  what  can  by  reasonable  and 
fair  intendment  be  implied  from 
the  allegations.  Id, 

8.  R  »eem»  that  the  remedy  for  in- 
definiteness  is  not  bj  demurrer 
but  by  motion.  (Code  of  Civil 
Procedure,  §  546.)  Id, 

4.  Plaintiffs'  complaint  alleged  in 
substance  that  they  were  the  own- 
ers in  their  own  right  and  in  trust 
for  others,  with  full  power  of  dis- 
posal, of  certain  shares  of  the  stock 
of  the  P.  R.  B.  Co.;  that  an  action 
to  foreclose  a  third  mortgage  on 
the  road,  brought  in  the  interest 
of  the  defendant  G. ,  who  owned  a 
majority  of  the  bonds  secured  by 
the  mortgage,  was  pending,  wbich 
action  certain  of  the  stockholders 
were  defending,  on  the  ground 
that  the  bonds  were  collusive  and 
fraudulent  ;  that  some  of  the 
plaintiffs  had  filed  a  petition  to 
come  in  and  defend,  when  G.,  with 
a  view  to  a  compromise,  promised 
by  letter  that  in  consideration  of 
the  relinquishment  by  plaintiffs 
and  defendant  D.  of  further  oppo- 
sition to  the  foreclosure,  in  case  he 
purchased  the  road  on  foreclosure 
sale,  he  would,  upon  the  plaintiffs 
organizing  a  successor  company 
and  complying  with  certain  condi- 
tions specified,  convey  the  road  to 
them ;  that  plaintiffs  performed 
the  preliminary  obligations  con- 
tained in  said  agreement  to  be 
performed  on  their  part,  and  in 
consequence  G.  procured  a  decree 
of  foreclosure,  and  a  sale  of  the 
road  was  effected  ;  that  the  decree 
of  foreclosure  and  sale  would  not 
have  been  made  without  their  co- 
operation and  consent;  that  after 
the  making  of  said  Agreement  and 


in  consideration  of  the  snrrender 
of  the  letter  by  plaintiffs,  and  of 
their  consent  to  a  modification  of 
the  terms  of  the  agreement,  G. 
agreed  that,  in  case  of  a  sale  under 
the  decree,  he  would  become  the 
purchaser,  and  would  forthwith 
organize  a  successor  company,  and 
convey  the  road  to  it,  and  would 
deliver  to  plaintiffs  in  return  for 
their  stock  an  equal  amount  of 
paid-up  stock  of  thene^  company ; 
that  the  road  was  purchased  on  the 
foreclosure  for  the  benefit  of  G., 
and  a  new  company  was  organized, 
to  which  the  property  was  con- 
veyed: but  that  G.  refused  to  per- 
form his  agreement  to  issue  tlie 
new  shares  in  exchange  for  plaint- 
iffs' stock.  Upon  demurrer  to  the 
complaint,  hM,  that  its  averments 
were  sufficient  to  constitute  a 
cause  of  action;  that  it  alleged  a 
sufficient  consideration  for  iho 
original  promise  of  G.,  and  the 
surrender  of  the  option  given 
thereby  to  plaintiffs  was  a  suffi- 
cient consideration  for  the  substi- 
tuted agreement.  Also,  that  the 
averment  of  a  refusal  by  G.  to 
issue  new  shares  in  exchange  for 
the  old  stock  implied  a  tender  of 
the  old  shares.  Id, 

5 .  The  complaint  was  also  demurred 
to  on  the  ground  of  a  misjoinder 
of  parties,  in  that  plaintiffs'  inter- 
ests were  distinct  and  several,  and 
so  they  could  not  unite.  Held, 
untenable  ;  that  it  did  not  follow 
from  the  fact  of  an  individual  or 
several  ownership  by  the  plaintiffs 
of  the  sliares  in  the  old  company 
that  their  interest  in  the  contract 
with  G.  was  not  joint ;  that  plaint- 
iffs had  a  right  to  combine  their 
shares,  and  to  enter  into  contracts 
jointly,  which  was  in  fact  done ; 
that  as  to  the  stock  held  by  plaiut- 
ifis  as  trustees,  they  could  maintain 
an  action  in  their  own  names, 
without  setting  out  the  trusts,  at 
least  that  it  did  not  appear  on  the 
demurrer  that  they  were  not  so 
entitled.  Id, 

6.  Plaintiff's  complaint  alleged  in 
substance  that  there  was  a  sum 
of  money  belonging  to  her  in  the 
official  custody  of  the  clerk  of  K. 
county,  the  same  being  the  sur- 
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ploB  arifling  apon  the  foreclosure 
of  a  mortgage  upon  certain  landa 
belonging  to  her  in  the  town  of 
N .  L. ;  that  an  assessment  for  a  lo- 
cal improvement  had  been  in  form 
laid  upon  said  lands  in  pursuance 
of  certain  statutes  which  were  un- 
constitutional and  void  and  the  as- 
sessment invalid ;  that  a  tax  was 
levied  upon  the  premises  to  paj 
such  assessment  and  a  warrant  is- 
sued to  the  collector  of  said  town, 
who,  by  virtue  thereof,  levied  upon 
and  took  said  money  from  the 
countj  clerk  and  paid  it  to  the 
county  treasurer  to  the  credit  of 
the  town  ;  that  bonds  of  the  town 
had  been  issued  to  provide  for  pay- 
ment of  the  expenses  of  said  im- 
provement, which  were  valid  obli- 
gations of  the  town,  and  the  money 
so  paid  was  applied  to  the  payment 
of  said  lx>nds,  and  that  said  town 
had  wrongfully  taken  and  re- 
ceived su<Hi  money,  without  the 
knowledge  or  consent  of  the  plaint- 
iff, and  applied  it  to  its  own  use, 
and  had  failed  and  neglected  to 
pay  over  the  same.  Hdd^  that  the 
complaint  set  forth  a  good  cause 
of  action  against  the  town,  and 
.  that  a  demurrer  thereto  was  im- 
properly sustained.  Barn  v.  Tawn 
ofNewLoU,  101 

7.  The  fact  that  there  are  allega- 
tions  of  fraudulent  representations 
in  a  pleading  does  not  necessarily 
fix  tbe  character  of  the  action  as 
one  62  delicto^  8parman  v.  Keim 
•  245 

8.  PlaintifiTs  complaint  alle^^  in 
substance  that  he  is  an  mfant ; 
that  induced  by  false  and  exag- 
gerated representations  of  the  de- 
fendant as  to  the  profitable  nature 
of  his  business,  to  wit,  *'  that  it 
would  yield  large  profits,'^  he  was 
induced  to  become  a  partner,  and 
invested  $1,000  therein  ;  that  be- 
coming: satisfied  of  tbe  falsity  of 
the  representations,  he  demanded 
his  money  back,  which  was  re- 
fused, and  he  asked  judgment  for 
the  amount.  The  only  represen- 
tation proved  on  the  trial  was 
**  that  it  was  a  good  paying  busi- 
ness." The  plaintiff  was  nonsuited 
on  trial,  on  the  ground  that  the 
cause  of  action  stated  in  the  com- 


plaint was  in  tort.  Held,  error; 
that  the  allegations  of  the  com- 
plaint made  a  good  cause  of  action 
on  contract,  as  the  agreement  of 
partnership  was  one  an  infant 
could  avoid,  and  having  done  so, 
plaintiff  was  entitled  to  recover 
back  his  money,  less  what  he  had 
received  from  the  partnership.  Id, 

0.  R  seems,  that  a  complaint  in  an 
action  brought  by  a  creditor 
against  a  stockholder  of  a  corpora- 
tion organized  under  the  act  au- 
thorising the  incorporation  of  gas- 
light companies  (chap.  37,  Laws  of 
lS4S)  under  that  act,  is  defective 
when  it  omits  to  state  that  the 
capital  stock  had  not  been  paid  in 
and  certificate  filed  at  the  time  the 
debt  was  incurred.  Briggs  v.  Wal- 
dron,  582 

Failure  of  defendant  to  set  up 

non^performanee  of  a  eantraet  as  a 
defense  does  not  preclude  him  from  a 
counter-elaim  for  dnmages. 

See  Taylor  v.  27ie  Mayor.    (Mem.) 
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PLEDGE. 

1  Plaintiffs  made  advances  to  N 
on  pledge  of  the  bill  of  lading  of  a 
cargo  of  corn,  of  which  N.  was 
general  owner,  and  which  was  con- 
signed to  him  at  B.  Upon  ar- 
rival of  the  com,  plaintiffs  con- 
sented that  N,  might  designate 
the  elevator  in  which  it  should  be 
stored  ;  this  he  did,  and  upon  re- 
ceiving from  the  master  of  the  ves- 
sel the  elevator  receipt,  instead  of 
procuring  a  warehouse  receipt  in 
the  names  of  plaintiffs,  and  oeliv- 
ering  it  to  them,  as  according  to 
usage  it  was  his  duty  to  do,  he  ob- 
tained such  receipt  in  his  own 
name.  The  plaintiffs  knew  that 
according  to  the  usual  course  of 
dealing,  the  master  would  deliver 
the  elevator  receipt  to  the  con- 
signee on  payment  of  freight,  and 
that  on  such  receipt  a  warehouse 
receipt  would  be  issued  to  the  con- 
sifrnee,  or  in  the  name  of  whom  he 
should  direct.  They  expected  N. 
to  pay  the  freight,  and  intended 
him  to  receive  the  elevator  receipt. 
The  com  arrived  November  8th; 
plaintiffs    paid  no  attention  to  its 
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posseasion  until  November  18tb, 
when  they  demanded  repayment 
of  their  loan.  Meanwliile,  N. 
had  shipped  the  corn  to  New 
York  by  canal,  and  on  the  faith  of 
the  canal  boat  bills  of  Jading  ob- 
tained advanced  from  defendants, 
who  received  tlie  corn  on  arrival. 
Held,  that  conceding  plaintiffs' 
claim  could  not  be  enforced  as 
against  defendants,  as  to  which 
qiusre,  yet  it  remained  good  as 
against  N.  or  hiscreditors,  and  de- 
fendants would  be  entitled  to  pro- 
tection against  such  claim  only  to 
the  extent  of  their  advances,  and 
so  far  only  as  a  lien  on  tlie  corn  or 
its  proceeds  was  necessary  to  se- 
cure such  advances  ;  and,  it  a{>- 
pearing  that  defendants  had  in 
their  hands  oth«r  funds,  belonging 
to  N.  upon  which  tliey  had  a  lien 
for,  and  had  the  right  to  apply  to 
the  payment  of,  these  advances, 
and  which  after  notice  of  plaintiffs* 
claim  they  paid  over  to  another  on 
the  order  of  N.  lleld^  that  plaint- 
iffs were  entitled  to  demand,  and 
upon  refusal  to  pay,  to  maintain 
an  action  to  recover  the  corn  or  its 
proceeds.     Hazard  v.  Fiske,      287 

2.  Also,  ?ield,  that  plaintiffs'  right  to 
have  such  other  funds  applied  to 
cancel  defendants'  lien  was  supe- 
rior to  the  title  thereto  of  an  as- 
signee in  bankruptcy  of  N.,  or  to 
tliat  of  any  person  to  whom  N, 
might  have  assigned  the  same.  Id. 

8.  Defendant,  S.  E.  H.,  assigned  to 
plaintiff  a  certificate  of  stock  in  a 
manufacturing  corporation  "  as  se. 
curity  for  the  payment  of  any  de- 
mands "  plaintiff  "  may  from  time 
to  time  have  or  hold  against  "  E. 
W.  H.  S.  E.  H.  was  the  wife  of  E. 
W.  H.,  who,  at  the  time  tbe  as- 
signment was  executed,  was  largely 
indebted  to  tlie  plaintiff  and  was 
on  the  verge  of  actual  insolvency. 
In  an  action  to  foreclose  plaintiff's 
lien  upon  the  stock  pledged,  ?ield, 
that  the  assignment,  by  its  terms, 
included  and  secured  all  demnnds 
had  and  held  by  plaintiff  against 
E.,  after  its  execution,  as  well  as 
those  existing  at  that  time ;  and 
that  the  circumstances  disclosed 
this  to  have  been  the  intent  of  the 
parties ;  also  that  the  assignment 


was  a  continuing  security,  and 
that  an  extension  of  time,  by  re- 
newals in  the  ordinary  course  of 
business,  granted  by  plaintiff  to  E. 
W.  H.  for  payment  of  any  of  the 
debts,  did  not  discharge  the  lien 
upon  the  stock.  Mer,  Nat.  Dk, 
v;  HaU.  838 

4  li  teenu  that  S.  E.  H.  could  at 
any  time,  by  giving  notice,  have 
restricted  the  security  to  demands 
actually  held  by  plaintiff  at  the 
time  of  notice, and  thus  have  ter- 
minated her  responsibility.        Id. 

5.  Personal  property  specifically 
pledged  for  a  particular  loan  can- 
not, in  the  absence  of  a  special 
agreement,  be  held  by  the  pledgee 
for  any  other  advance.  JDuncan 
V.  Brennan.  487 

G.  Nor  can  it  be  so  held  although 
the  pledgees  are  bankers;  the 
general  lien  which  bankers  hold 
on  property  deposited  with  them 
for  a  balance  due  on  general  ac- 
countcaunot  be  invoked.  Id. 

7.  Plaintiffs,  who  were  bankers, 
loaned  to  B.  Bros.  &  H.  $10,000,  upon 
the  specific  pledge  of  a  quantity 
of  whisky ;  this  loan  was  paid  in 
full.  Prior  and  subsec]uent  to  this 
loan  plaintiffs  made  other  advances 
to  said  firm  to  a  lartre  amount.  The 
whisky  was  levied  on  by  B.,  de- 
fendant's testator,  then  sheriff, 
under  attachments,  against  M.  On 
the  trial  of  an  action  to  recover  pos- 
session of  the  whisky,  defendaftts 
offered  to  prove  admissions  of  one 
of  the  firm  of  B.  Bros.  &  H.,  to  the 
effect  that  the  whisky  was  the 
property  of  M.;  this  evidence  was 
excluded.  Held,  error;  that  plaint- 
iffs had  no  lien  or  claim  upon  the 
property,  but  B.  Bros.  &  H.  were 
entitled  thereto,  and  the  admis- 
sions were  competent  as  against 
them.  Id. 

8.  Also,  held,  that  as  plaintiff  had  no 
right  of  possession  at  the  time  of 
tlie  levy,  a  denial  of  a  motion  to 
dismiss  the  complaint  was  error. 

Id. 

PRACTICE. 
It  seems,  that  the  proper  practice 
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where  the  venae  in  a  local  action 
is  laid  in  the  wrong  county  is  to 
order  the  change  upon  defendant's 
motion,  and  thenlf  plaintiff  desires 
a  change  on  the  grounds  upon 
which  such  change  is  authorized 
by  the  Code  (g  987)  he  must  make 
his  motion.    Veeder  v.  Baker.   156 

Where  upon  pendency  of  ap- 
peal to  this  court  flwn  order  denying 
motion  to  e?iange  venue,  plaintiff 
moves  cause  for  trial  and  takes  judg- 
ment, a  motion  to  set  aside  the  judg- 
ment should  be  made  in  the  Supreme 
Court  ;  this  court  has  no  jurisdiction 
ofU, 

Ses  Veeder  v.  Baker,  163 

See  PiiEADiNo. 

Cbiminai.  Tkial. 
Tbial. 

PRESUMPTION. 

A  person  furnishing  information  to 
a  mercantile  agency  as  to  his 
means  and  pecuniary  responsi- 
bility is  to  be  presumed  to  have 
done  so  to  enable  the  agency  to 
communicate  the  information  to 
persons  interested,  for  their  guid- 
ance in  giving  credit  to  him. 
UkUon  0.  dB.  Co.  v.  Avery.        8 


WTiere  presumption   of  pay- 


merit  does  not  arise  from  the  taking 
of  renewal  notes. 
See  Nat.  Bk.  v.  Bigler.  51 

PBINaPAL  AND  AGENT. 

1.  One  who  deals  with  the  officers  or 
agents  of  a  corporation  is  bound  to 
know  their  powers  aud  the  extent 
of  their  authority;  the  corporation 
is  only  bound  by  their  acts  and 
contracts  which  are  within  the 
scope  of  their  authority.  Alexander 
V.  CatddwelL  480 

2.  It  cannot  be  presumed  that  the 
agent  of  a  corporation  had  au- 
thority to  transact  business  which 
the  corporation  itself  was  not  by 
its  charter  authorized  to  engage  in. 

Id. 

8.  As  a  general  rule,  and  in  the  ab- 
sence of  an  express  agreement  im- 
posing   a   different    liability,    an 


agent  engages  simply  for  ordinary 
care  and  skill  in  the  discharge  of 
the  duties  of  his  agency,  and  is 
onlv  liable  to  his  principal  for  in- 
juries resulting  from  a  want 
thereof.    Loeb  v.  HeUman.       601 

4.  Tlio  liabilities,  however,  of  the 
agent  may  l>e  enlarged  by  express 
contract,  and  he  may  undertake  to 
insure  his  principal.  Id. 

Authority  of  stock  broker  to 

sell  and  liability  of,  for  negligence. 
See  Harris  v.  Tumbridge.  92 

Insurance  broker  not  agent  for 

company  in  such  sense  as  to  bind  it 
by  notice  to  him. 

See  Devens  v.  Jf.  <fe  T.  Ins.  Co,  168 

See  Brokkb. 
PRINCIPAL  AND  SURETY. 

1.  Where,  In  an  agreement  for  an 
extension  of  the  time  of  payment 
made  between  a  creditor  and  the 
principal  debtor,  the  right  to  pro- 
ceed against  the  surety  is  reserved, 
such  agreement  is  held  to  be  con- 
ditional upon  the  assent  of  the 
surety,  and  he  is  not  discharged 
thereby.    HcU.  Bk.  v.  Bigler.      51 

2.  Jt  seems  that  one  of  several  orig- 
inal debtors  may  so  contract  with 
the  otliers  for  their  assumption 
and  payment  of  the  common  debt, 
as  to  acquire  the  rights  of  surety, 
upon  notice  of  the  new  arrange- 
ment being  given  to  the  creditor. 
Palmers.  Purdy.  144 

8.  Such  notice,  however,  must  be 
definite  and  distinct,  and  so  given 
as  to  fully  and  fairly  apprise  the 
creditor  of  the  changed  attitude  of 
the  debtor  claiming  the  rights  of  a 
surety.  Id. 

4.  Plaintiff  leased  certain  premises 
to  a  firm.  Two  of  the  partners  sub- 
sequently left  the  firm  and  the 
E remises,  the  partners  remaining 
aving  by  valid  contract  assumed 
and  agreed  to  pay  the  rent  there- 
after accruing.  In  an  action 
brought  against  the  original  mem- 
bers of  the  firm  to  recover  such 
rent,  it  appeared  that  plaintiff  was 
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infonned  that  the  two  partners 
were  going  oat,  and  that  the  oth- 
ers were  to  remain  and  would  paj 
the  rent;  but  it  did  not  appear  that 
he  was  advised  of  any  agreement 
by  which  those  remaining  were 
bound  to  pay  the  rent,  or  by  which 
the  legal  relation  of  the  retiring 
members  of  the  firm  to  the  common 
liability  was  changed.  Held^  that 
the  evidence  failed  to  establish  the 
right  of  the  retiring  partners  to  be 
treated  as  sureties.  Id. 

5.  S.  &  O.,  the  defendants  who  con- 
tinued the  business,  gave  their 
notes  to  plain ti if  for  rent  in  arrears. 
These  were  accepted  by  him  upon 
the  express  stipulation  that  the 
liability  of  G.  &  P.,  the  other  de- 
fendants, should  not  thereby  be  re- 
leased, and  with  the  reservation 
of  his  rights  and  remcnlies  against 
them.  Held,  that  the  arrangement 
was  not  such  an  extension  as  dis- 
charged G.  &  P.,  even  if  the  rights 
of  sureties  were  accorded  to  them. 

Id. 

6.  Upon  an  appeal  from  a  judgment 
aufainst  defendant  W.,  in  an  action 
for  the  recovery  of  posRession  of 
real  property,  he  gave  an  under- 
taking to  stay  proceedings,  in  the 
form  prescribed  by  the  Code  of 
Procedure  (^  U08),  containing 
among  other  things  this  provision, 
that  "  during  the  possession  of 
such  property  by  the  appellant  he 
will  not  commit  or  suffer  to  be 
committed  any  waste  thereon." 
The  judgment  appealed  from  was 
affirmed  by  the  General  Term 
in  September,  18(55,  and  in  October, 
1865.  W.  appealed  to  tUis  court, 
giving  the  requisitt^  undertaking 
with  new  sureties.  While  this  ap- 
peal was  pending  \V.,who  remained 
in  possession,  committed  waste. 
In  an  action  on  the  undertaking 
given  on  appeal  to  the  General 
Term  'held,  that  the  surety  was  lia- 
ble for  the  waste  so  committed; 
that  his  liability  was  not  limited 
to  waste  committed  pending  the 
appeal  to  the  Supreme  Court. 
Church  V.  Simmons,  201 

7.  It  seems  that  if  after  judgment  of 
affirmance  the  defendant  con- 
tinued in  possession  by  permission 


of  the  plaintlif  under  an  agreement 
constituting  the  relation  of  land- 
lord and  tenant,  the  obligation  of 
the  surety  would  not  extend  to 
Bubseq.aent  acts  of  the  tenant.  Id. 

8.  It  seems  also  that  after  such  judg- 
ment the  surety  would  have  been 
entitl^ed  to  call  upon  the  plainti^ 
to  execute  the  judgment  and  re* 
lieve  him  from  liability;  and  un- 
reasonable delay  in  proceeding 
after  such  notice  would  discharge 
the  sureties  from  liability  as  to 
subsequent  acts.  Id. 

9.  It  secm^  also  that  the  sureties  in 
the  tirht  undertaking  would  be  en- 
titled to  resort  for  their  indemnity 
to  the  undertaking  on  the  second 
appeal.  Id. 


QUESTIONS  OP  LAW  AND  FACT. 

\.  In  an  action  upon  a  policv  of  fire 
insurance,  it  appeared  tliat  the 
building  was  destroyed  by  fire 
April  3,  1875.  It  was  rented  and 
occupied  up  to  April  Ist.  The 
tenant  had  permission  "  to  keep 
his  things  "  there  after  that  time, 
and  as  a  witness  for  defendant  he 
testified,  "my  occupancy  ceased 
when  my  things  were  burned  up; " 
he  also  tet^tified  that  he  occupied 
as  tenant  the  bam  and  carriage 
house,  which  were  also  insured  by 
the  policy,  and  continued  so  to  do 
after  the  fire.  Another  witness, 
who  went  to  the  house  to  see  about 
repairs  the  day  before  the  fire, 
testified  that  ho  saw  articles  of 
furniture  in  one  of  the  rooms,  and 
others  were  locked.  Held,  that  the 
evidence  justified  the  submission 
of  the  question  as  to  whether  tlie 
house  was  "  vacant  and  unoccu- 
pied," to  the  jury.  Woodruff  v. 
Imp.  F.  Ins.  Co.  133 

2.  In  an  action  to  recover  damages 
for  alleged  negligence,  plaintiff  is 
entitled  to  have  the  issue  of  negli- 
gence submitted  to  the  jury  when 
it  depends  upon  conflicting  evi- 
dence,oron  inferences  to  be  drawn 
from  circumstances  in  regard  to 
which  there  is  room  for  a  difference 
of  opinion  among  intelligent  men. 
Payne  v.  Troy  dt  B.  R  It.  Co.  573 


I 


INDEX. 


697 


In  action  againtt  itoekbroker 

See  Harris  v.  TunAridae,  Od 


fact 


Where  negligence  a  question  of 


See  Wooley  v.  O.  S.  dt  N.  72.  72.  Co, 

121 


WTien  question  of  corUributory 


negligence  is  one  of  fact. 

See  Byrne  v.  N.  Y,  C.  cfe  JI,  72.  72. 
72.  Co,    {Mem.)  C20 


RAILROAD  CORPORATIONS. 

1.  Plaintiff,  a  brakem&n  in  defend- 
ant's employ,  was  injured  by  the 
breaking  of  an  eye-bolt  connecting 
the  chain  with  the  rod  of  a  brake. 
In  an  action  to  recover  damages  it 
appeared  that  the  eye-bolt  waa  de- 
fective in  not  having  been  prop- 
erly welded.  There  waa  no  evi- 
dence of  notice  of  the  defect  to 
defendant,  or  any  of  its  agents, 
nor  was  it  shown  that  the  defect 
could  have  been  discovered  by  in- 
spection; there  was  evidence  that 
the  maker  of  the  bolt  could  have 
discovered  the  defect  by  bending 
it  while  hot  and  in  other  ways,  but 
it  did  not  appear  whether  the  eye- 
bolt  was  made  by  the  company  or 
purchased;  and  no  want  of  care, 
the  exercise  of  which  would  have 

,  discovered  the  defect,  was  shown. 
Held,  that  the  plaintiff  failed  to 
make  out  a  case,  so  far  as  it 
rested  upon  the  imperfection  re- 
ferred to.  Painton  v.  No,  Cent. 
R.  B  Co.  7 

2.  There  was  evidence,  however, 
that  the  eye-bolt  was  smaller  tlii\n 
those  used  by  defendant  at  the 
time  of  trial ;  that  the  breaking  of 
the  chains  had  formerly  been  of 
frequent  occurrence.  The  eye-bolt 
in  question  and  one  of  the  larger 
eye-bolts  adopted  since  the  accident 
were  produced,  and  submitted  to 
the  inspection  of  the  jury.  Held, 
that  while  the  proof  of  negligence 
on  the  part  of  defendant  was  slight, 
sufficient  was  shown  to  justify  the 
submission  of  the  question  to  the 
jury.  Id. 

3.  Plaintiff's    sleigh   was    upset    by 
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striking  against  a  switcli  l&ld  down 
by  defendant  in  a  street  in  the  city 
of  B.,  to  connect  its  tracks  with 
that  of  another  road  over  which  it 
ran  its  cars.  The  evidence  tended 
to  show  that  the  switch  was  higher 
above  the  pavement  than  was  nec- 
essary or  reasonable ;  that  defend- 
ant biad  put  salt  on  its  track  which 
had  melted  the  snow  and  caused 
the  slush  to  run  down  and  cover 
the  switch  from  sight.  Accidents 
had  frequently  happened  to  other 
passing  vehicles  from  the  Fsme 
cause.  In  an  action  to  recover 
damages,  ?ield^  that  the  evidence 
justified  the  submission  of  the 
question  of  defendant's  negligence 
to  a  jurv.  Wooley  v.  Grand  St.,  etc., 
72.  72.  d).  121 

.  Plaintiff  knew  that  there  was  a 
switch  in  that  locality,  but  it  did 
not  appear  that  he  had  in  mind  its 
precise  location  ;  he  was  not  think- 
ing particularly  of  the  switch  at 
the  moment  of  the  accident ;  but, 
thinking  the  place  was  one  danger- 
ous to  cross  without  care,  was  go- 
ing slowly  and  using  great  caution. 
Held,  that  he  was  not,  as  matter 
of  law,  cliargeable  with  contribu- 
tory negligence  ;  but  that  the  ques- 
tion was  one  for  the  jury.  Id. 

The  evidence  was  to  the  effect 
that,  as  between  the  defendant 
and  the  other  street  railway,  with 
whofeie  tracks  the  switch  made  a 
connection,  the  defendant  was  to 
keep  the  switch  and  the  abutting 
pavement  in  good  condition.  The 
court  was  asked  to  charge  that  if 
the  switch  was  properly  put  down 
defendant  was  not  chargeable ;  the 
rfK)uest  was  refused,  but  the  court 
charged  that  if  the  switch  was 
skillfully  put  down  and  was  in 
itself  no  obstruction,  which  a  per- 
son could  not,  with  ordinary  care 
and  prudence,  avoid,  the  proposi- 
tion  would  be  correct.  Held,  no 
error ;  that  although  the  switch 
was  a  proper  one  and  well  laid 
down,  if  it  subsequently,  from  any 
cause,  was  raised  to  an  undue 
height  above  the  pavement,  or  the 
pavement  had  sunk  unduly  below 
it,  it  was  defendant's  duty  to  put 
it  in  good  condition.  Id, 

88 
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6.  The  T.  aod  N.  R.  R.  Co.  executed 
a  mortgage  on  itfl  road  to  eecare 
its  bonds  to  defendant,  the  U.  T. 
Co.,  as  trustee  for  the  bondholders, 
and  bonds  were  prepared  for  issu- 
ing, each  of  wuich  contained  a 
clause  that  it  should  not  become 
obligatory  until  authenticated  by  a 
certificate  indorsed  thereon  duly 
signed  by  said  trustee.  Said  bonds 
were  signed  by  the  proper  officers 
of  the  company,  but  before  the 
corapanr's  seal  was  affixed  or  the 
required  certificate  attached,  a  por- 
tion of  them  were  stolen,  a  seal 
and  certificate  forged  thereon,  and 
the  bonds  sold;  plaintiffs  purchased 
them  for  a  valuable  consideration 
and  in  good  faitli.  The  T.  and  N. 
Ca  was  consolidated  with  defend- 
ant, the  M.,  K.  and  T.  R.  Co.;  by 
the  agreement  of  consolidation  the 
latter  was  to  take  up  outstanding 
bonds  of  the  former  company,  issu- 
ing its  own  in  exchange.  In  an 
action  to  compel  such  an  exchange 
for  plaintiffs'  bonds,  hddj  that 
plaintifis  were  bound  by  the  con- 
dition in  the  bonds;  that  the  cer- 
tificate was  essential  to  their  valid- 
ity; that  neither  the  payment  of 
value  nor  good  faith  on  their  part 
created  a  cause  of  action ;  and  that 
the  defect  in  the  bouds  was  not 
waived  by  the  agreement  of  con- 
solidation ;  also,  that  the  failure  of 
the  obligor,  after  discovery  that 
the  bonds  had  been  lost  or  stolen, 
to  notify  the  public  of  that  fact 
did  not  constitute  negligence  mak- 
ing it  liable.  Maas  v.  M.,  K,  db  T. 
R.  Co.  223 

7.  Also,  ?i€id,  that  the  plaintiffs  were 
not  entitled  to  have  returned  to 
them  said  forged  l)onds  which  had 
been  delivered  for  the  purpose  of 
exchange ;  that  plaintiffs  liad  no 
title  to  them,  as  they  had  never 
been  issued  or  put  in  circulation 
by  defendants,  and  so  were  the 
property  of  the  T.  and  N.  Co.     Id. 

8.  In  an  action  against  a  stockholder 
of  a  railroad  corporation  by  a  cred- 
itor thereof,  under  the  provision  of 
the  general  railroad  act  (§  10,  cliap. 
140,  Laws  of  1850,  as  amended  by 
chap.  282,  Laws  of  1854),  making 
each  stockholder  liable  for  the 
debts  of   the    corporation  to  the 


amount  unpaid  on  his  stock,  the  re- 
.  cord  of  a  judgment  against  the  cor- 
poration is  competent  evidence  of 
plaintiff's  stcUus  as  a  creditor  and 
of  the  amount  due  him.  Stephens 
V.  Fox,  313 

9.  While  plaintiff  was  driving  1i:b 
mare  across  the  track  of  defend- 
ant's road  at  the  intersection  of 
two  streets  in  the  city  of  T.,  her 
foot  caught  between  the  planking 
and  one  of  the  rails  and  she  waa 
injured.  Upon  the  trial  of  an  action 
to  recover  damages,  plaintiff's  evi- 
dence was  to  the  effect  that  there 
was  over  three  and  one-fourtli 
inches  between  the  plank  and  thu 
rail,  while  only  two  and  one- 
quarter  inches  was  required  for 
tlie  passage  of  the  flanges  of 
the  car  wheels,  and  because  of 
this  the  horse's  hoof  got  into  the 
open  space  and  the  toe  calk  caught 
under  the  rail ;  that  the  plank 
was  from  one-fourth  to  three- 
eighths  of  an  inch  higher  than 
the  top  of  the  rail ;  and  that  the 
crossing  was  constructed  differ- 
ently from  others  upon  defendant's 
road  and  upon  other  railroads. 
Plaintiff  was  nonsuited  on  the 
ground  that  there  was  no  evidence 
of  negligence  on  the  part  of  de- 
fendant. Hdd^  error;  that  the 
question  of  negligrence  was  one  of 
fact  for  the  jury.  Payne  v. 
Troy  &  B.  R,  B.  Co,  572 

Liability  of,  for  negUgence  and 

when  (fueetion  of  earUributory  negli- 
gence IS  one  of  fact.  Byrne  v.  If.  Y. 
C.  4SiH.B.B.B.  Co.  {Mem.)       620 


RATIFICATION. 

Unauthorized  levy  and  sale  uiv- 

dcr  execution,  what  docs  not  amount 
to  ratification  of  so  as  to  bind  obligors 
in  bond  of  indemnity. 

See  Clark  v.  Woodruff.  518 

W7iere  bond  and  mortgage  of 

an  attorney  of  one  of  the  parties  in  a 
partition  suit  was  deposited  in  good 
faith  by  the  referee  appointed  to  sell, 
as  part  of  a  fund  directed  to  be  de- 
jyosited  unth  and  invested  by  tfts  county 
treasurer  in  trust,  and  tJie  cestuis  que 
trust  withfuU  knowledge  for  years  re- 
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eeived  J^    income.    Held  that  they 
could  not  repudiate  the  invegtment  arid 
impose  it  upon  the  referee, 
86eWigginsv,HovDard,{Mem.)  618 


RECEIVER. 

When  lien  of  junior  mortgagee 

upon  rents  and  profits  obtained  by  ap- 
pointment of  receiver  in  foreclosure 
suit,  is  superior  to  equities  of  prior 
mortgagee, 

See  Banney  v.  Peyser,  1 


RECORDING  ACT. 

1.  An  assignee  in  good  faith  and  for 
a  valuable  consideration  of  a  re- 
corded mortgage  gets  no  preference 
over  a  prior  unrecorded  deed  or 
mortgage  by  reason  of  such  record, 
when  his  assignor  could  not  claim 
it  by  reason  of  notice  or  any  other 
equity.    Decker  v,  Boice.  315 

2,  The  contrary  rule  declared  in 
Jackson  V.  van  Valkenburgh  (8 
Cow.  260),  held  to  be  no  longer  in 
force.  Id. 

8.  Such  assignee  is,  however,  a  pur- 
chaser, and  his  assignment  is  a 
conveyance  under  the  Recording 
Act.     (I  R.  S.  756,  §§  37.  38.)      Id, 

4.  If,  therefore,  the  assignment  is 
recorded  before  the  recording  of 
such  prior  deed  or  mortgage,  he 
thereby  obtains  a  preference  ;  and 
an  unrecorded  conveyance  is  as  to 
him  void  under  said  act.  Id. 

5.  In  an  action  for  partition,  plaintiff 
claimed  title  under  a  sale  on  fore- 
closure of  two  mortgages,  both  exe- 
cuted April  1,  1872.  Two  other 
mortgages  were  executed  at  the 
same  time,  all  the  mortgagees 
mutually  agreeing  that  neither 
mortgage  should  have  priority 
over  either  of  the  others,  but  that 
all  should  be  equal  liens.  The 
mortgages  under  which  plaintiff 
claimed  were  recorded  in  Decem- 
ber, 1872 ;  they  were  both  assigned, 
the  assignees  taking  for  a  valuable 
consideration  and  in  good  faith, 
and  the  assignments  were  recorded, 

>     one  in  January,  1874,  the  other  in 


June,  1876.  The  other  two  mort- 
gages were  recorded,  one  in  July, 
the  other  in  August.  1877.  ffeld^ 
that  the  assignees  of  plaintiff^s 
mortgages  were  subsequent  pur- 
chasers under  the  Recording  Act, 
and  upon  recording  their  assign- 
ments acquired  a  preference  over 
the  other  mortgj^es;  and  that, 
therefore,  plaintiffs  acquired  a 
valid  title  under  the  foreclosure 
sale.  Id, 

Recowry  of  possession  of  real 

property. 

See  Ejbcti£Bmt. 

REFERENCE. 

1.  The  Supreme  Court  has  no  power 
to  grant  an  order,  on  application 
of  the  referee  in  an  action,  requir- 
ing the  plaintiff  to  pay  the  referee's 
fees  and  take  up  the  report  Oeib 
V.  Topping.  46 

2.  It  seems  that  as  referees  act  vol- 
untarily, their  rights  are  to  be 
enforced  according  to  the  principle 
of  the  law  of  contracts.  Id, 

m 

3.  It  seemSy  also,  that  a  referee  is 
not  bound  to  part  with  his  report 
without  payment  of  his  legal  fees, 
and  when  he  has  his  report  ready 
within  the  statutory  time  and 
offers  to  deliver  it  on  payment  of 
such  fees,  the  offer  will  be  deemed 
a  sufficient  delivery  to  prevent  a 
forfeiture  of  fees  declared  by  sec- 
tion 1019  of  the  Code  of  Civil  Pro- 
cedure.  Id, 

4.  Wh^re  the  findings  of  fact,  by  a 
referee,  conflict,  the  defeated  party 
is  entitled  to  tliose  most  favorable 
to  him  and  may  rely  upon  them  in 
aid  of  exceptions  to  the  referee's 
conclusions  of  law.  Scfiwinger  v. 
Baymond.  192 

5.  Where  findings  contained  in  the 
case,  as  settled  by  a  referee,  differ 
from  those  contained  in  his  report, 
the  former  will  be  deemed  correct, 
as  it  is  upon  the  case  that  excep- 
tions stand.  (Code  of  Civil  Pro- 
cedure, §  997.)  Id, 

Where  bond  and  m/rrtgnge  of 


an  attorney  of  one  of  t/ie  parties  in  a 


700 


INDEX. 


partitiori  tuU  toas  deposited  in  good 
faith  by  the  rtferee  appointed  to  sell, 
as  part  of  a  fund  dvrected  to  he  de- 
posited wUh  and  invested  by  the  county 
treasurer  in  tnut^  and  the  cesttus 
que  trust  unth  fuU  knowledge  for  years 
received  the  income.  Held  that  ifiey 
could  not  repudiate  the  investment  and 
impose  it  upon  the  rtferee. 
See   Wiggins    v.  Hou)ard,  {Mem.) 

613 

RELEASE. 

In  an  action  to  recover  the  amount 
of  a  check  drawn  hj  C,  plaintifTs 
assizor,  to  the  order  of  defendant, 
and  alleji^ed  to  have  been  delivered 

.  to  the  latter  to  be  used  in  purchas- 
ing a  draft  for  the  drawee,  the  de- 
fendant averred  in  his  answer  that 
the  check  was  intended  as  a  paj- 
ment  in  part  of  a  claim  which  C. 
'* morally  owed"  the  defendant, 
growing  out  of  a  fraud  perpetrated 
by  C.  in  inducing  defendant  to 
take  a  fraud uleut  note ;  the  alleged 
facts  in  reference  thereto  being  set 
forth  in  the  answer,  which  also 
averred  that  defendant  settled  the 
claim  with  C.  on  his  promise  that 
he  would  at  some  time  pay  the 
loss.  On  the  trial,  after  L.,a8  a 
witness  for  plain  tiff,  had  testified 
that  the  check  was  given  to  pur- 
chase a  draft,  defendant's  counsel 
sought  to  show  by  him,  on  cross- 
examination,  the  facts  of  the  fraud 
set  forth  in  the  answer;  this  was 
objected  to  and  the  evidence  ex- 
cluded. After  defendant,  as  a  wit- 
ness in  his  own  behalf,  had  testi- 
fied that  the  check  was  given  as  a 
payment  upon  the  claim  arising 
out  of  the  fraudulent  note,  jiis 
counsel  offered  to  prove  by  him 
the  transaction  in  regard  to  said 
note  substantially  as  alleged  in  the 
answer.  This  was  objected  to  and 
excluded.  Before  the  court  ruled 
upon  the  offer  it  was  conceded 
that  a  release  under  seal,  which 
was  produced,  was  executed  by 
defendant  with  full  knowledge  of 
the  facts  ;  the  release  recited. that 
in  consideration  of  the  agreement 
of  the  other  parties  to  indemnify 
defendant  from  the  debts  of  a  firm 
named  during  the  time  he  was  a 
member  he  released  C.  from  all 
demands  **  by  way  of  checks,  notes 
or  otherwise/*    field,  that  the  evi. 


dence  offered  waa  properly  re- 
jected ;  that  evidence  oi  the  de- 
tails of  the  fraud  coald  not  legiti- 
mately tend  to  confirm  defendant's 
version.     Ganaday  v.  Krum.      67 

REMEDIES. 

Where  a  common  carrier  performs 
his  contract  to  transport  and  de- 
liver goods,  a  payment  of  the 
freight  or  a  submission  to  judg- 
ment therefor  does  not  preclude 
the  owner  of  the  goods  from  re- 
covering damages  for  injuriee 
thereto  while  en  route;  he  may 
pay  the  freight  and  sue  for  the 
damages,  or  set  up  his  damages 
by  way  of  counter-claim  in  an  ac- 
tion to  recover  the  freight  or  he 
may  bring  a  cross-action.  Schwin- 
ger  v.  Baymond.  192 

Remedy  for  indefiniteness  in 

pleadings  is  by  motion  not  by  de- 
murrer. 

See  MaHe  v.  Garrison.  14 

A  n  action  is  not  maintaindble 

against  a  department  of  a  city  govern- 
ment;'the  remedy  is  by  mandamus 
not  by  action. 

See  Sufifl  v.  Mayor,  etc.  528 

REPLEVIN. 
See  Claim  and  Dblivert 


RESCISSION. 

1.  A  vendee,  entitled  to  rescind  a 
sale  for  fraud,  must  act  promptly 
on  discovery  of  the  fraua,  and  re- 
store  or  offer  to  restore  the  prop- 
erty.  By  dealing  with  it  as  owner 
after  such  discovery  he  deprives 
himself  of  this  remedy.  Sch^er 
V.  IMeU.  800 

2.  Where  fraud  upon  the  part  of  the 
vendor  is  claimed  on  the  sale  of 
real  estate,  a  continuance  in  pos- 
session by  the  vendee  after  dis- 
covery of  the  fraud  is  evidence  of 
an  intent  to  abide  by  the  contract. 

Id. 

3.  Defendant,  in  execution  of  a  con- 
tract to  convey  certain  premises  to 
plaintiff  by  deed,  with  warranty 
free    and    clear  from  all  incuni-  ' 
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branoes,  executed  a  oonveyance 
May  10,  187d.  At  the  time  of  the 
execution  of  the  contract  and  of 
the  deliyery  of  the  deed,  defend- 
ant  waa  married  but  his  marriage 
was  kept  secret ;  defendant  then 
Buppoaed  it  to  be  invalid.  PlaintifT 
had  no  knowledge  of  it  until  the 
fall  of  1878,  and  defendant  knew 
that  plaintiff  l>elieved  him  to  he 
unmarried.  In  an  action  to  rescind 
the  sale  and  conveyance,  ?ield^  that 
defendant's  belief  in  the  invalidity 
of  the  marriage  did  not  justify  his 
omission  to  disclose  tue  fact  to 
plaintiff,  as  it  void,  or  if  it  could 
be  annulled,  the  fact  of  the  formal 
marriage  would  be  a  cloud  on 
title  ;  that,  therefore,  a  finding  of 
fraud  was  justified,  and  on  the 
discovery  thereof  plaintiff  was 
entitled  to  demand  a  rescission. 

id. 

Of  contracts,  what   does  not 

uimount  to. 
See  Kidd  v.  McCormick.  891 

RIPARIAN  OWNER. 

1.  The  bed  and  banks  of  a  fresh 
water  river,  where  the  tide  does 
not  ebb  and  flow,  are  the  property 
of  the  riparian  proprietors,  the  pub- 
lic having  an  easement  only  for 
passage  as  on  a  public  highwav ; 
and  such  proprietors  may  use  the 
land  or  water  of  the  river  in  any 
way  not  inconsistent  with  this  ease- 
ment. Chenango  Bridge  Co,  v. 
Paige,  178 

2.  The  legislature,  except  under  the 
power  of  eminent  domain,  can  in- 
terfere with  such  a  river  only  for 
the  purpose  of  regulating,  preserv- 
ing and  protecting  the  public  ease- 
ment. Id, 

3.  Any  person  owning  land  on  both 
sides  of  the  river  may  without  leg- 
islative authority,  and  even  in  de- 
fiance of  legislative  prohibition, 
maintain  a  ferry  or  bridge  for  his 
own  use,  providing  he  does  not  in- 
terfere with  the  public  easement. 

Id. 

4.  Such  owner,  however,  cannot, 
without  legislative  authority, 
maintain  a  bridge  or  ferry  for  pub- 
lie  use.  Id, 


5.  Plaintiff  was  the  owner  of  a  mill 
operated  by  water  power  furnished 
by  a  creek.  Defendant,  who  was 
a  riparian  owner  above,  under  a 
claim  of  right,  diverted  the  waters 
of  the  creek,  conveying  them  by 
pipes  to  reservoirs  whence  its  lo- 
comotives were  supplicfd  with 
water.  The  jurv  found,  on  suffi- 
cient evidence,  that  the  water  so 
diverted  from  the  creek  was  suffi- 
cient "to  perceptibly  reduce  the 
volume  of  water  therein,"  and  to 
**  materially  reduce  or  diminish 
the  ffrindinff  power  of  plaintiffs 
,  mill,  and  tliat  in  consequence  he 
has  sustained  damage  to  a  sub- 
stantial amount.  HeM^  that  plaint- 
iff was  entitled  to  maintain  an 
action  to  recover  the  damages  sus- 
tained, and  restrain  such  diversion 
Qa/rwHfdy.N,  Y.  C,  d H,  B.  B,B, 
Co,  400 

RULES. 

Notwithstanding  the  provision  of  the 
Code  of  avil  Procedure  (§  791) 
giving  preferences  among  civil 
causes,  a  party  claiming  a  prefer- 
ence in  this  court  must  comply 
with  the  directions  of  Rule  20; 
f.  «.,  he  must  state  such  claim  in 
his  notice  of  argument,  and  the 
grounds  of  the  preference,  etc. 
laiflary.Wing.  537 

SALES. 

1.  Where  separate  purchases  of 
goods  are  made  at  different  times 
upon  a  credit  for  a  specified  time, 
the  different  sales  do  not  constitute 
an  entire  and  indivisible  demand, 
but  a  cause  of  action  accrues  when 
the  term  of  credit  expires  as  to 
any  one  sale,  and  the  vendor  mav 
bring  separate  actions  for  each 
sale.    Zimmerman  v.  Erhard,     74 

2.  The  pendency  of  an  action,  there- 
fore, to  recover  for  goods  so  sold 
at  one  date  is  not  a  defense  to  au 
action  for  goods  sold  at  a  subse- 
quent date.  Id 

8.  The  rendering  of  an  account  by 
the  vendor  containing  all  the  items 
does  not  change  the  nature  of  the 
contracts,  or  show  that  the  trans- 
actions were  not  separate  and  dis- 
tinct. Id, 
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4.  A  yesdee,  entitled  to  reecind  a 
sale  for  a  fraud,  must  act  promptly 
on  disoovery  of  the  fraud,  and  re- 
store or  ofifer  to  restore  the  prop- 
erty. By  dealing  with  it  as  owner 
after  such  discovery  he  deprives 
himself  of  this  remedy.  ScJiiffer 
V.  DieU.  ^  800 

5.  Where  fraud  upon  the  part  of  the 
vendor  is  claimed  on  tne  sale  of 
real  estate,  a  continuance  in  pos- 
session by  the  vendee  after  discov- 
ery  of  the  fraud  is  evidence  of  an 
intent  to  abide  by  the  contract.  Id, 


SHERIFF. 

1.  A  judgment  of  foreclosure  direct- 
ing the  sale  of  mortgaged  premises 
b^  the  sheriff  is  a  "  mandate  "  in 
his  hands  within  the  meaning  of 
the  provision  of  the  (/ode  of  Qvil 
Procedure  prescribing  the  duties  of 
an  outgoing  sheriff  (§  184,  subd.  4), 
and  an  advertisement  of  the  prem- 
ises for  sale  is  a  '*  seizure  "  within 
said  provision.  Uh,  Dime  8av*gs 
Irut'n  V.  Anderson,  174 

2.  Where,  therefore,  a  sheriff  of  the 
county  of  Kings  had,  prior  to  the 
expiration  of  his  term  of  office, 
under  such  a  judgment,  advertised 

E remises  for  sale  upon  a  day  after 
is  term  had  expired,  Tidd,  that  he 
had  authority  and  was  bound  to 
proceed  with  and  complete  the 
sale.  Id, 

8.  Where  in  an  action  against  a  sheriff 
for  a  failure  to  return  a  certain 
execution,  defendant  proved,  in 
mitigation  of  damages,  that  prior 
to  the  return  day  the  judgments 
were  levied  upon  by  virtue  of  at- 
tachments issued  to  him  against 
the  judgment  creditor,  held,  that 
the  fact  that  the  sheriff  failed  to 
make  a  valid  levy  by  virtue  of  the 
execution  did  not  destroy  or  weaken 
the  effect  of  the  proof  in  mitiga- 
tion ;  that  it  was  immaterial 
whether  the  failure  to  return  was 
because  of  a  neglect  to  levy,  or 
arose  after  levv  and  collection  ;  in 
either  event,  while  the  attachments 
remained  in  force,  plaintiff  was 
only  entitled  to  nominal  damages. 
WelUe  V.  Canner,  331 


STATUTES. 

■Chap.  281,  Lawt  of  1883. 
Zimmerman  v.  Erhard,  74. 

Chap.  741 ,  Lam  of  1870. 

Clarke  v.  Gibbons,  107. 

Chap.  40,  Laws  of  1848. 

Ve^^der  v.  Baker,  156. 

Chap.  119,  Lam  of  1808.  . 

C/inp.  164,  Laws  of  1865. 

2  E.  8.  602,  S  66. 

a  B.  Co.  V.  Paige,  1V8. 

Chap.  836,  LawsoflSIB. 
Davies  v.  The  Mayor,  207. 
-1  fi.  8.  756,  §§  37,  88. 
Becker  v.  Botee,  215. 

Chap.  390.  Lam  o/1879. 

People  ex  rel.  v.  Butcher,  240. 

Chap,  680,  Lam  of  1872. 

Chap.  446.  Lam  of  1857. 

Chap.  308.  Lam  of  1861. 
Baird  v.  The  Mayor,  254. 
-1  B.  8.  768.  §  6. 
Risley  v.  Phenix  Bank,  318 
-Chap.  478,  Lam  of  1862. 

Post  V.  Camr^eU,  279. 
-auip.  140,  Laws  O/1850. 
-Chap.  282,  L^m  of  1854. 
Stepluns  V.  Fox,  818. 
'Ctiav.  382,  Iaiws  of  1870. 
Rowland  v.  The  Mayor,  372. 
-Chap.  137,  Lam  of  IS70, 
-Cfia/p.  312.  Lam  of  1874. 

Chap.  813,  LamofimA. 
In  re  Marsh,  431. 

Chap.  122,  Lam  of  1876. 
Cowley  V.  People   464. 
-Chap.  129,  LawsafWt%. 
Miniek  v.  CUy  of  Troy,  514. 
-Chap.Z35,  Lam  of  1S7Z, 
'Chap.  755,  Lam  of  1878. 
8wift  V.  The  Mayor,  528. 
-Chap.  697,  Lam  of  1867. 
-C?tap.  52,  Lam  of  1852. 
In  re  Walter,  538. 
-Chap.  335,  Laws  of  1873. 
-C/tap.  226.  Lam  of  1871. 
In  re  WeU,  543. 
-C?iap.  200,  Lam  of  1848. 
-Chap.  375,  Lam  of  1849. 
-Chap.  90,  Lam  of  1860. 
-Chap.  172.  Lam  of  1862. 

Chap.  37,  Lam  of  1848. 
Wood  V.  Wood,  575. 
Limitation  op  Actions. 
Recobdinq  Act. 


STATUTE  OF  LIMITATIONS. 
8ee  Limitation  of  Actions. 
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STIPULATION. 


Etfect  cannot  be  given  by  this  court 
to  a  stipulation  requiring  or  con- 
senting to  the  review  on  appeal  of 
rulings  made  by  a  trial  court,  to 
which  no  exceptions  appear  in  the 
case.    Brigga  v.  Waldron.         582 


That  copies  of  Utters  might  he 


produced  toith  affldamt  of  mailing 
vfith  same  effect  as  originaJls,  and  ifiat 
party  would  not  controvert  contents  of 
tetters  thus  proved,  does  not  preclude 
tfie  party  from  slu/wing  that  the  letters 
ioere  not  received. 

See    Loekwood    ▼.     (^uackeTibush. 
{Mem,)  607 


STOCK. 

Agreement  of  party  to  pur- 
chase raUroad  on  foreclosure  and  to 
organise  nets  company  and  to  ex- 
change new  stock  for  the  old,  tohen 
valid. 

See  Marie  v.  Garrison,  14 

STOCKBROKER. 

1.  Plaintiff  purchased,  through  the 
agency  of  defendant,  a  stock  option 
or  privilege  known  as  a  **  straddle /' 
which  secured  to  her  the  right  to 
demand  of  the  seller,  at  a  price 
stated,  a  certain  number  of  snares 
of  a  specified  stock,  or  to  require 
him  to  take  said  stock  at  the  same 
price,  within  sixty  days.  Plaintiff 
was  induced  to  make  the  purchase 
by  printed  circulars  issu^  by  de- 
fendant, explaining  the  nature  of 
a  "  straddle,"  offering  to  purchase 
one  of  his  selection  upon  payment 
of  a  specified  sum,  and  guarantee- 
ing that  fluctuations  in  the  stock 
during  the  pendency  of  the  con- 
tract would  amount  to  eight  per 
cent,  and  in  case  it  did  not,  agree- 
ing to  refund  the  amount  paid,  less 
commissions.  Plaintiff  authorized 
defendant,  as  her  agent,  to  exer- 
cise the  option.  On  the  next  day 
after  the  purchase  defendant  sold 
the  stock  *' short,"  which  resulted 
in  a  loss.  In  an  action  to  recover 
damages,  Tield^  that  defendant  had 
no  authority  to  make  the  sale; 
that  in  the  absence  of  any  direc- 
tions from  plaintiff  it  was  defend 


ant's  duty  to  have  closed  the  con- 
tract by  exercising  the  option  at 
the  most  favorable  time,  and  to 
have  acted  for  her  in  that  respect 
with  reasonable  care;  that  the 
question  of  negligence  and  want  of 
skill  and  care  in  the  performance 
of  his  duty  as  agent  was  properly 
submitted  to  the  jury,  and  author- 
ized a  recovery,  uarris  v.  Tum^ 
bridge.  92 

2.  Defendant  claimed  on  appeal  that 
this  was  a  gambling  transaction, 
and  as  such  prohibited  by  statute. 
No  such  defense  was  set  up  in  the 
answer.  Held^  that  the  contract 
was  not  of  necessity  a  wager  con- 
tract ;  that  this  was  for  defendant 
to  prove :  and  that  the  fact  that  it 
plight  have  been  so  did  not  dis- 
pense with  the  necessity  of  prov- 
ing that  it  was.  Id, 

8.  The  price  of  the  stock  from  day 
to  day  during  the  sixty  days  was 
shown.  Held,  that  the  question  as 
to  the  amount  of  danciages  was  for 
the  jury.  Id, 

4.  Defendant  offered  evidence  that  it 
was  common  for  parties  purchas- 
ing "straddles"  to  operate  in 
stock,  holding  the  straadle  as  se- 
curity; this  was  excluded,  and  the 
court  charged  that  plaintiff,  in 
order  to  be  bound  by  any  such 
custom,  must  have  been  aware  of 
it    Held,  no  error.  Id, 


STOCKHOLDER 


1.  Where  a  stockholder  receives 
from  a  corporation  dividends    de- 

'  clared  and  admitted  by  it  to  be 
due  to  him  on  shares  of  the  corpo- 
rate stock,  an  action  is  not  main- 
tainable against  him  in  the  first 
instance,  at  the  suit  of  one  claim- 
ing to  be  entitled  to  share  in  the 
dividends,  but  whose  rights  had 
been  ignored  by  the  ^rporation, 
to  recover  as  for  moneys  had  and 
received,  the  proportion  of  the 
dividends  so  received,  which 
plaintiff  would  have  been  entitled 
to  had  his  shares  participated. 
Peckham  v.  Van  Wagenen,         40 
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3.  It  seems  tliat  the  remedy  of  one 
thas  ivrongfnlljr  excluded  from 
tbe  rights  of  a  stockholder  is 
against  the  company.  Id, 

8.  In  an  action  against  a  stockholder  of 
a  railroad  corporation  by  a  creditor 
thereof,  under  the  provision  of  the 
general  railroad  act  (g  10,  chap. 
140,  Laws  of  1850,  as  amended  by 
chap.  282,  Laws  of  1854),  making 
each  stockholder  liable  for  the 
debts  of  the  corporation  to  the 
amount  unpaid  on  his  stock,  the 
record  of  a  judgment  against  the 
corporation  is  competent  evidence 
of  plaintiff*8  status  as  a  creditor 
and  of  the  amount  due  him. 
Stephens  v.  Fbx.  813 

4.  The  effect  of  said  provision  is 
not  to  impose  any  penalty  or  origi- 
nal liability  upon  the  stockholder, 
but  simply  to  confer  upon  the 
creditor  of  the  corporation  a  right 
to  pursue,  for  the  satisfaction  of 
his  claim,  the  indebtedness  of  the 
stockholder  to  the  corporation, 
for  his  unpaid  subscription.  The 
creditor  claims  through  the  corpo- 
ration, and  if  he  shows  that  he  is 
a  creditor,  by  evidence  binding  and 
conclusive  against  it,  the  evidence 
is  competent  against  the  stock- 
holder. Id. 

6.  In  such  an  action,  on  trial  before 
a  referee,  after  the  case  was  closed 
is  was  reopened  by  order  of  the 
court  for  the  sole  purpose  of  al- 
lowing defendant  to  put  In  evi- 
dence certain  exhibits  and  records; 
on  the  rehearing,  defendant  offered 
oral  evidence  to  sustain  a  counter- 
claim. Heldt  that  it  was  properly 
excluded.  Id. 

6.  The  liability  of  a  stockholder  of  a, 
corporation  organized  under  the 
act  authorizing  the  incorporation 
of  gas-light  companies  (chap.  87, 
Laws  of  1848)  to  the  creditors  of 
the  company  imposed  by  said  act 
(§  10)  until  the  whole  capital  stock 
has  been  paid  in  and  certificate 
thereof  filed,  is  not  limited  to  the 
orifirinal  incorporators,  but  applies 
as  well  to  those  becoming  stock- 
holders after  the  incorporation. 
Briggsv.  Waldron,  582 

7.  It  seems,  that  the  complaint  in  an 


action  brought  by  a  creditor 
against  a  st<£kholder,  under  that 
act,  is  defective  when  it  omits  to 
state  that  the  capital  stock  had  not 
been  paid  in  and  certificate  filed  at 
the  time  the  debt  was  incurred.  Jd. 

8.  H  seems,  also,  that  the  certificate 
of  a  clerk  of  the  proper  county  as 
to  the  non-filing  of  the  certificate 
is  defective  where  it  omits  to  state 
that  diligent  search  for  it  has  been 
made  in liis  ofiice,  as  required  by 
section  921  of  the  Code  of  Civil 
Procedure.  Id, 

SUPPLEMENTARY  PROCEED- 
INGS. 

— —  WA«re  order  in  supplementary 
proceedings  made  in  district  where 
venue  toas  laid  and  roll  Med,  appoint 
a  referee  and  directs  aU  further  pro- 
ceedings to  be  before  a  justice  of  the 
district  u>here  defendant  resides  ;  such 
justice  has  power  to  change  referee, 
and  the  exercise  of  this  power  is  dis- 
cretionary and  not  reviewable  here. 

See  Pardee  v.  TiUon.  (Mem,)      023 


SUPREME  COURT. 
Has  no  power  to  let  to  bail  one 


charged  u>ith  petit  larceny. 
See  People  ex  rel.  v.  Dutcher.       240 


SURROGATE'S  COURT. 

1.  Where,  upon  application  for  let- 
ters of  administration  with  the 
will  annexed,  it  appears  that  there 
are  no  assets,  or  tne  presumption 
arises  from  lapse  of  time  that  there 
are  no  assets  of  the  testator  in  ex- 
istence, which  can  be  identified 
and  reached  by  the  administrator, 
and  there  is  no  claim  in  respect  to 
them  which  can  be  enforced,  and 
no  other  reason  appears,  the  grant- 
ing of  letters  cannot  be  claim f'd  as 
a  matter  of  right,  and  the  applica- 
tion  may  be  properly  refused. 
Van  Giessen  v.  Bridgford.        348 

2.  6.  died  in  1668,    in    the    (now) 
county  of*  Albany,  leaving  a  will 
of  real   and  personal  estate.     By 
the  will  her  children  and  grand 
children  were  nominated  and  in* 
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Btituted  as  ^  ber  sole  and  universal 
heirs  ; "  no  person  was  named  as 
execator.  On  application  to  the 
surrogate  of  said  county  for  let- 
ters of  administration  with  the 
will  annexed,  the  applicant  pre- 
sented a  certificate  of  tlie  clerk  of 
the  Court  of  Appeals  to  the  efi'ect, 
that  upon  examination  of  the 
records,  etc.,  of  the  former  Court 
of  Prerogatives  and  Court  of  Pro- 
bate, he  was  unable  to  find  any 
record  of  letters  of  administration 
on  the  estate  of  6.  The  oldest 
of  these  courts  had  no  existopce 
until  over  twenty  years  after  the 
death  of  B.  Altso,  a  certificate  of 
the  clerk  of  Albany  county,  that 
no  record  of  such  letters  could  be 
found  in  his  office.  Proof  was 
given  of  conveyances  by  the  heirs 
and  those  claiming  to  represent 
them,  of  real  estate  of  which  B. 
died  seized.  A  family  Bible  and  a 
pair  of  ear-rings  were  produced 
by  a  witness  who  testified  in  sub- 
stance, that  her  mother  was  a 
descendant  of  B. ;  that  the  articles 
produced  came  to  her  mother  from 
a  son  of  B.,  and  that  her  m9ther 
told  her  that  the  Bible  was  once 
owned  by  B.  Held,  that  the  ap- 
plication was  properly  denied  ; 
that  it  may  and  should  be  pre- 
sumed  that  administration  bad 
been  had  of  the  estate,  or  that  the 
rights  and  interests  of  all  the 
parties  interested  had  been  satis- 
factorily adjusted  between  them, 
as  when  the  testator  died  there 
were  courts  in  the  New  Nether- 
lands (which  embraced  what  is 
now  the  city  of  Albany)  having 
probate  jurisdiction,  which  juris- 
diction has  been  continued  from 
that  time  down  in  those  and  other 
courts;  that  the  certificates  pro- 
duced did  not  rebut  such  pre- 
sumption.  Also,  that  as  the  evi- 
dence tended  to  show  that  the 
instituted  heirs  accepted  the  in- 
heritance, having  executed  con- 
veyances of  the  real  estate,  and 
as  according  to  the  civil  law  then 
in  force,  the  said  heirs  became, 
upon  such  acceptance,  absolutely 
bound  to  pay  debts  and  perform 
the  directions  of  the  will,  after 
the  lapse  of  two  centuries  the 
surrogate  was  not  only  justified 
in  deciding,  but  was  bound  to  de- 
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cide,  that  the  will  had  been  exe- 
cuted, and  that  there  were  no 
goods,  etc.,  unadministered.       Id, 

8.  The  will  directed  that  the  "  four 
first  bom  children  "  of  the  testator 
**  shall  divide  out  of  their  father's 
property  the  sum  of  one  thousand 
guilders,  to  be  paid  by  them  out 
of  the  proceeds  of  a  certain  farm 
•  •  •  before  any  other  division 
takes  place."  Held,  thht  this  did 
not  work  an  equitable  conversion 
of  the  farm  from  real  estate  into 
personalty  ;  that  the  distinction  in 
the  English  law  between  the 
descent  of  real  and  the  distribu- 
tion of  personal  estate,  upon 
which  the  doctrine  of  equitable 
conversion  was  founde<f,  did  not 
exist  in  the  law  which  prevailed 
in  New  Netherlands  at  the  time 
the  will  was  made  ;  also,  that  the 
efiect  of  the  provi^on  was  simply  to 
create  a  charge  upon  the  lana  in 
the  hands  of  the  devisees;  and 
that  assuming  that  by  implication 
a  power  and  duty  was  imposed  on 
the  **  universal  heirs  "  to  sell,  this 
power  would  not  devolve  upon  an 
administrator  with  the  will  an- 
nexed. Id. 


TENANTS     IN     COMMON    AND 
JOINT  TENANTS. 

1.  The  fact  of  the  possession  and 
use  by  one  of  two  tenants  in  com- 
mon of  personal  property,  of  the 
property  so  held,  even  though  it 
prevents  the  possession  and  use 
by  the  other,  furnishes  no  ground 
to  the  latter  for  an  action  for  con- 
version.   OAorn  v.  Sclienck,      201 

2.  It  seems,  however,  that  if  the  pos- 
session develops  into  a  destruction 
of  the  property,  or  of  the  interest 
of  the  co-tenant,  or  into  such  a 
hostile  appropriation  of  it  as  ex- 
cludes the  possibility  of  beneficial 
enjoyment,  or  if  it  ends  iu  a  sale 
of  the  whole  property,  ignoring 
the  rights  of  such  co-tenant,  then 
a  conversion  is  established.        Id, 

3.  A  purchaser,  however,  from  tho 
co-tenant  who  has  assumed  to  Hell 
the  whole  property  is  not  made 

89 
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liable  simply   from  his  purchase 
and  clslm  to  be  sole  owner.        Id. 

• 

4.  Plaintifif  and  P.  owned  a  planing 
machine,  wliicb,  with  the  building 
in  which  it  stood,  they  leased  for 
a  term  of  years.  P.  being  indebted 
to  defendants-  gave  them,  as  se- 
curity; a  chattel  mortgage  upon 
the  whole  machine ;  he  informed 
•them,  however,  at  the  time,  that 
he  owned  only  half,  and  plaintiff 
the  other  half.  The  payments 
stipulated  in  the  mortgage  were 
fixed  so  as  to  correspond,  in 
amounts  and  dates,  with  the  rents 
reserved  in  the  lease  which  were 
looked  to,  to  discharge  the  mort- 
gage debt.  In  an  action  for  con- 
version^of  plaintiff's  interest,  held, 
that  the  taking  of  the  mortgage 
did  not  amount  to  a  conversion  by 
defendants,    conceding    that    the 

fiving  of  it  was  a  conversion  by 
'. ;  that  the  effect  of  the  mortgage 
was  simply  to  vest  the  interest  of 
P.,  upon  default,  in  defendants.  Id. 

5.  Defendant  H.  B.  S.,  after  default, 
removed  the  machine  from  the 
possession  of  the  lessees,  claiming 
a  right  so  to  do.  It  appeared  that  no 
demand  was  made  upon  him  before 
suit  brought,  and  until  after  that 
time  he  neither  did  nor  said  any 
thing  in  denial  of  plaintiffs  right 
as  co-tenant.  Held,  that  the  taking 
possession  was  simply  the  exercise 
of  defendants'  rights  as  co-tenants, 
and  neither  made  the  defendants 
jointly  nor  II.  B.  S.  individually 
liable.  Id. 

6.  Replevin  will  not  lie  by  one  tenant 
in  common  of  a  chattel  against  an- 
other for  taking  the  chattel,  and 
if  one  of  them  sells  his  interest 
to  a  third  party  he  has  the  right 
to  deliver  the  chattel  to  the  pur- 
chaser, and  neither  he  nor  any  one 
assisting  him  in  so  doing  is  liable 
to  an  action.  Uudaon  v.  Svoan.  552 


TOWNS. 

1.  Bonds  issued  in  pursuance  of  a 
statute  for  and  in  the  name  of  a 
town,  to  defray  the  expenses  of  a 
local  improvement,  are  not  neces- 
sarily invalid  because  of  illegality 
of  the  provisions  in  the  act  for  the 


levying  of  an  assessment  to  pay 
the  bonds.  Horn  v.  Town  of  New 
Lots.  100 

2.  An  action  for  moneys  had  and  re- 
celved  is  maintainable  against  a 
town  to  recover  moneys  of  another 
wrongfully  taken  by  it  and  ap- 
plied  to  its  own  use.  Id, 

8.  Plaintiff's  complaint  alleged  in 
substance  that  there  was  a  sum  of 
money  belonging  to  her  in  the  of- 
ficial custody  of  the  county  clerk 
of  K.  county,  the  same  being  the 
surplus  arising  upon  the  foreclos- 
ure of  a  mortgage  upon  certain 
lauds  belonging  to  her  in  the  town 
of  N.  L. ;  that  an  assessment  for  a 
local  improvement  had  been  in 
form  laid  upon  said  lands  in  pur- 
suance of  certain  statutes  which 
were  unconstitutional  and  void  and 
the  assessment  invalid  ;  that  a  tax 
was  levied  upon  the  premises  to 
pay  such  assessment  and  a  war- 
rant issued  to  the  collector  of  said 
town^  who,  by  virtue  thereof,  lev- 
ied upon  and  took  said  money  from 
the  county  clerk  and  paid  it  to  the 
county  treasurer  to  tiie  credit  of 
the  town  ;  that  bonds  of  the  town 
had  been  issued  to  provide  for  pay- 
ment of  the  expenses  of  said  im- 
provement, which  were  valid  obli- 
gations of  the  town,  and  the  money 
so  ^aid  was  applied  to  the  paym.ent 
of  said  bonds,  and  that  said  town 
had  wrongfully  taken  and  receiT'ed 
said  money,  without  the  knowl- 
edge or  consent  of  the  plaintiff, 
and  applied  it  to  its  own  use,  and 
had  failed  and  neglected  to  pay 
over  the  same.  Held,  that  the 
complaint  set  forth  a  good  cause  of 
action  against  the  town,  and  that 
a  demurrer  thereto  was  improperly 
sustained.  Id. 


TRIAL. 

1.  Plaintiffs  sleigh  was  upset  by 
striking  a  switch  in  defendant's 
road .  In  an  action  to  recover  dam- 
ages, after  the  court  had  charged, 
in  substance,  that  the  switch  used 
was  not  in  itself  objectionable, but 
was  only  so  if  found  by  the  jury  to 
have  been,  at  the  time,  too  high  to 
be    compatible   with   defendant's 
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riglit  to  a  reasonable  use  of  tlie 
street  and  to  have  been  an  ob- 
struction, was  asked  bj  de- 
fendant's counsel  to  instruct  the 
jury,  that  defendant  was  not 
chargeable  with  negligence  in  put- 
ting down  the  switch  he  did,  that 
the  switch  used  was  not  an  ob- 
struction in  law,  properly  laid. 
The  court  replied  it  would  leave 
that  to  the  jury.  Seld,  that  the 
request  and  answer  must  be  con- 
sidered in  view  of  what  the  court 
had  already  charged,  and  so  con- 
sidered was  not  error,  Wooleyy. 
Orand  8L  dc,  R,  Co,  121 

2.  An  action  to  recover  a  deficiency 
arising  on  foreclosure  was  noticed 
and  moved  for  trial  at  Special  Term. 
Before  the  counsel  for  plaintiff 
opened  his  case,  defendants'  coun- 
sel "objected  to  the  jurisdiction  of 
the  court  and  demanded  a  jury 
trial."  The  court  reserved  its  de- 
cision, and  the  parties  proceeded 
with  the  trial ;  evidence  was  given 
on  both  sides  and  the  case  sub- 
mitted to  the  court.  It  did  not  ap- 
pear, by  the  case,  that  either  party 
asked  the  court  to  decide  the 
question  so  reserved  or  objected  to 
finishing  the  trial  before  him. 
Hddy  that  the  action  was  one  at  law 
and  defendants  were  entitled  to  a 
jury  trial ;  but  that  by  completing 
the  trial  without  insisting  upon  a 
ruling  as  to  their  rifht  to  a  jury, 
they  waived  that  rigut.  Hand  v. 
Kennedy^  149 

8.  Also,  Tield,  that  an  exception,  filed 
after  the  decision  of  the  action,  to 
the  failure  of  the  court  to  decide 
the  question,  was  not  available. 

Id. 

4.  II  seemSy  that  defendants  should 
have  insisted  upon  a  ruling,  and  if 
the  court  ruled  adversely  to  them, 
or  if  it  declined  to  rule  at  all,  or 
reserved  its  decision,  should  have 
excepted  ;  or  as  soon  as  the  nature 
of  the  case  was  developed,  should 
have  insisted  upon  a  Ruling  and 
taken  an  exception.  Id, 


5.  Plaintiff's  complaint  alleged  in 
substance  that  he  is  an  infant;  that 
induced  by  false  and  exaggerated 


representatioDB  of  the  defendant 
as  to  the  profitable  nature  of  his 
business,  to  wit,  "that  it  would 
yield  large  profits,"  he  was  induced 
to  become  a  partner,  and  invested 
$1,000  therein ;  that  becoming  sat- 
isfied of  the  falsity  of  the  repre- 
sentations he  denianded  hjs  money 
back,  which  .was  refused,  and  he 
asked  judgment  .for  the  amount. 
The  only  representation  proved  t>n 
the  trial  was  *'  that  it  was  a  good 
paying  business."  The  .plaintiff 
was  nonsuited  on  trial  on  the 
ground  that  the  cause  of  action 
stated  in  the  complaint  was  in  tort. 
Meld,  error ;  that  the  allegations  of 
the  complaint  made  a  good  cause 
of  action  on  contract,  as  the  agree- 
ment of  partnership  was  one  an  in- 
fant could  avoid,  and,  having  done 
so,  plaintiff  was  entitled  to  recover 
back  his  money,  less  what  he  had 
received  from  the  partnership. 
SparTnan  v.  Keim,  245 

6.  Defendant  employed  plaintiff,  a 
broker,  to  sell  tue  steel  rails  of  its 
manufacture  to  the  G.  T.  R.  R.  Co. 
After  various  unsuccessful  nego- 
tiations for  a  sale,  carried  on  dur- 
ing a  period  of  four  months,  be- 
tween that  company  and  plaintiff, 
during  which  defendant  bad  fixed 
its  prices  several  times,  upon  re- 
ceipt of  a  telegram  from  said  com- 
pany, asking  upon  what  terms  one 
thousand  tons  of  defendant's  rails 
would  be  delivered,  plaintiff  tele- 
graphed to  defendant  asking  its 
lowest  terms.  Defendant  declined 
to  fix  a  price  or  to  negotiate  farther 
through  plaintiff;  and  the  latter 
thereupon  telegraphed  to  the  G.  T. 
K  R.  Co.  that  defendant  declined 
to  name  a  price.  Subsequently  a 
sale  was  made  by  defendant  to 
said  company  through  another 
broker.  Upon  the  trial  of  an  ac- 
tion to  recover  commissions  the 
court  was  requested  to  charge  that 
defendant  had  the  right,  under  the 
circumstances,  to  refuse  to  use 
the  services  of  plaintiff  if  the  ac« 
tion  was  taken  in  good  faith  and 
without  intent  to  deprive  him  of 
his  commissions.  The  court  so 
charged,  with  the  qualification, 
however,  that  defendant  had  no 
right,  acting  either  in  good  or  bad 
faith,  to  avail  itself  of  what  plaint- 
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iff  had  done,  to  make  a  Bale  through 
other  agencies.  Held,  that  the  qual- 
ification was  error  ;  that  defendant 
had  the  right  to  terminate  the 
agency  as  it  did ;  and,  if  done  in 
good  faith,  plaintiflf  had  no  right 
to  compensation  although  his  ef- 
forts were  of  benefit  in  the  subse- 
quent successful  negotiation.  Sib- 
bald  V.  Betldehem  Iron  Co.         878 

7.  A  party  seeking  to  elicit  new 
matter  constituting  an  element  of 
his  case,  upon  cross-examination 
of  a  witness  produced  by  the  op- 
posite side,  has  not  the  right  to 
put  leading  questions ;  as  to  such 
new  matter  the  witness  becomes 
his  own.  People  ex  rel,  Phelps  v. 
Oyer  and  Terminer,  436 

8.  The  range  and  extent  of  a  cross- 
examination  is,  as  a  general  rule, 
within  the  discretion  of  the  court, 
subject  to  the  limitation  that  it 
must  relate  to  matters  pertinent 
to  the  issue,  or  which  tend  to  dis- 
credit the  witness  or  impeach  his 
moral  character.  Id, 

9.  Where  this  limitation  has  been 
regarded,  this  court  cannot  inter- 
fere, save  where  there  has  been  an 
abuse  of  discretion.  Id. 

10.  In  putting  hypothetical  questions 
to  expert  fitnesses  counsel  may 
assume  the  facts  in  accordance 
with  his  theory  of  them  ,  it  is  not 
essential  that  he  state  the  facts  as 
they  exist.     Cowley  v.  People.    465 

11.  In  an  action  for  negligence 
against  a  municipal  corporation  it 
appeared  that  the  injury  was 
caused  by  the  wheel  of  the  wagon 
in  which  plaintiff  was  riding  run- 
ning into  a  hole  in  a  street.  The 
court  after  it  had  charged,  in  sub- 
stance, that  plaintiff  could  not  re- 
cover if  her  negligence  had  in  any 
manner  contributed  to  the  injury, 
and  that  she  was  responsible  for 
the  conduct  of  the  driver,  her  son, 
was  asked  by  defendant's  counsel 
to  charge  that  "  if  the  hole  was 
one  which  might  have  been  seen 
by  the  plaintiff  or  h^r  son  and 
readily  avoided  by  the  ordinary 
exercise  of  their  eyes,  the  failure 
to  avoid  it  constituted  negligence." 


The  court  replied  that  this  was 
substantially  correct,  save  the  ex- 
pression '*  might  have  been  seen," 
as  to  whicli  ne  charged,  in  sub- 
stance, that  if,  in  the  use  of 
ordinary  care,  the  hole  ought  to 
have  been  discovered,  plaintiff 
could  not  recover.  At  the  close 
of  the  charge  of  the  court, 
defendant's  counsel  excepted  to 
the  court's  '*  statement  to  the 
jury  of  the  evidence  or  the  sup- 
posed evidence  connected  with  the 
accident,"  on  the  ground  that  it 
was  "  stated  too  strongly."  JBeld, 
that  the  exo&ption  was  not  suffi- 
cient to  bring  up  any  question  for 
review.    Minick  v.  City  of  Troy, 

514 

12.  Where,  in  the  complaint  and  upon 
the  trial  of  an  acUon  to  recover 
possession  of  personal  property, 
the  plaintiff  claims  as  sole  owner, 
he  must  stand  or  fall  upon  that 
claim,  and  cannot,  if  his  alleged 
title  turns  out  to  be  invalid  as 
against  the  true  owner,  fall  back 
upon  an  alleged  lien.  The  claim 
of  title  is  a  waiver  of  any  lien  ; 
and.  in  any  event,  before  the  lien 
can  be  restored,  the  false  claim  of 
title  must  be  abandoned,  the  title 
of  the  true  owner  conceded  and  the 
claim  reduced  to  one  of  lien.  Hud- 
eon  V.  Swan.  552 

13.  Although  the  plaintiff  in  an  ac- 
tion fails  to  make  out  his  cause  of 
action,  on  trial,  the  defendant  is 
not,  in  all  cases,  entitled  to  have  a 
verdict  directed  which  will  be  a 
final  bar  to  plaintiff's  right  of  ac- 
tion ;  where  the  defense  set  np  i? 
a  release  from  liability,  and  this  is 
not  made  out  so  conclusively  as  to 
entitle  defendant  to  have  a  verdict 
directed  in  his  favor  thereon,  he  is 
entitled  to  a  nonsuit,  not  to  a*  ver- 
dict.   Bnggsr.Waldron,  582 

When  reception   of   evidenee 

tending  to  discredit  a  witness  is  in  ths 
discretion  of  tJie  court. 

See  Canaday  v.  Krum.  67 

See  Nonsuit. 

Criminal  Triau- 

TROVER 

See  CoxnrEBSioN. 
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TIIOT  (CITY  OF). 

1.  The  charter  of  the  city  of  Troy 
(§  10,  chap.  129,  Laws  of  1872) 
provides  that  do  civil  action  shall 
be  broaght  against  the  city  for  in- 
juries to  person  or  property  '*an- 
less  it  appears  that  the  claim  for 
which  the  action  was  broaght  was 
presented  to  the  comptroller  with 
an  abstract  of  the  facts  oat  of 
which  the  cause  of  action  arose, 
*  *  •  and  that  the  comptroller 
did  not,  within  sixty  days,  audit 
the  same.*'  Plaintiff  presented  a 
petition,  as  required,  setting  forth 
the  facts  and  claiming  damac'es  to 
the  amount  of  $10,000  for  iniuries 
alleged  to  have  been  caused  by  the 
negligent  omission  of  the  city  to 
keep  one  of  its  streets  in  repair. 
The  claim  not  having  been  audited 
as  prescribed,  this  action  was 
brought.  The  complaint  alleged, 
substantially,  the  same  facts  as 
the  petition  and  claimed  $5,000 
damages.  Held,  that  the  word 
'*  claim,"  and  the  phrase  **  cause  of 
action,"  related  to  the  same  thing ; 
that  although  the  amount  of  com- 
pensation was  different,  the  claim 
presented  in  the  petition  and  the 
cause  of  action  set  forth  in  the 
complaint  were  identical ;  and  that 
there  was  a  sufficient  compliance 
with  the  provisions  of  the  cnarter. 
Minick  v.  CUy  of  Troy,  614 

TRUSTS  AND  TRUSTEES. 

1.  Plaintiff  and  defendants  McG.  en- 
tered into  a  contract  by  which  the 
former  agreed  to  convey  to  the  lat- 

-  ter  seven  lots,  they  giving  back 
their  bond  and  a  mortgage  on  each 
lot  for  the  purchase-money.  The 
vendees  agreed  to  erect  a  dwelling 
upon  each  lot,  plaintiff  making  to 
them  certain  advances  as  the  work 
progressed,  to  be  repaid  out  of  the 
proceeds  of  mortgages  upon  the 
lots.  After  the  pai>ers  were  exe- 
cuted and  the  work  of  building 
commenced,  the  vendees  negotiated 
a  loan  of  defendant  0.,  secured  by 
mortgages  upon  four  of  the  lots, 
and  an  agreement  was  made  be- 
tween all  the  parties,  to  the  effect, 
among  other  things,  that  a  certain 
portion  of  the  moneys  loaned 
should  be  deposited  in  a  trust  com  ' 


pany  ''as  collateral  security  for 
the  completion  of  the  dwellings 
houses,"  and  that  said  mortgages 
should  have  the  priority  over 
plaintiff's  mortgages  on  said  lots. 
The  vendees  failed  to  perform 
their  agreement,  and  after  the 
expiration  of  the  time  fixed  for 
performance,  abandoned  the  prem- 
ises ;  whereupon  plaintiff  went  on 
and  completed  the  buildings.  In 
an  action  to  reach  the  trust  funds, 
hM,  that  plaintiff's  damages  were 
tbe  difference  between  the  value  of 
the  premises  as  they  were  when 
abandoned  by  the  vendees,  and 
what  their  value  would  have  been 
had  the  buildings  then  been  com- 
pleted according  to  the  contract; 
and  that  he  was  entitled  to  have 
out  of  the  trust  fund  the  amount 
of  the  damages  so  estimated.  Kidd 
y.  MeCormick,  391 

2.  Plaintiff,  before  bringing  this  ac 
tion,  foreclosed  his  mortgages,  bid- 
ding in  the  premises  and  obtaining 
Judgments  for  deficiencies.  Bdd, 
that  neither  the  taking  possession 
and  completing  the  buildings,  nor 
the  foreclosures  worked  a  rescis- 
sion of  the  contract  on  the  part  of 
plaintiff;  also  that  a  reservation  of 
said  contract  in  the  foreclosure 
judgments  was  not  necessary.    Id, 

8.  Also,  Tield,  that  plaintiff  was  enti- 
tled to  recover  for  expenditures 
made  after  the  foreclosure  sales  in 
completing  the  buildings.  Id. 

4.  In  an  action  against  the  trustees 
of  a  corporation  to  charge  them 
with  a  debt  of  the  corporation  be- 
cause of  an  omission  to  make  and 
file  its  annual  report,  it  appeared 
that  it  was  organized  for  the  pur- 
pose of  mining  coal  and  bringing 
it  to  New  York  for  its  stockholders 
and  for  sale,  and  this  was  stated  in 
its  certificate  of  incorporation. 
The  treasurer  of  the  corporation 
wrote  to  plaintiffs  under  the  head- 
ing of  the  corporate  name,  stating 
that  they  desired  plaintiffs  to  fur- 
nish them  with  coal  delivered  to 
any  part  of  the  city,  as  directed, 
plaintiffs  collecting  the  bills  in  the 
name  of  the*  company  and  being 
paid  the  difference  due  each  mouth; 
also  to  deliver  the  company's  coal 
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and  to  act  as  its  deliverj  agents. 
Plaintiffs  answered  assenting  to 
the  arrangement.  Under  it,  upon 
orders  issued  bj  the  secretary  and 
the  treasurer,  who  were  not  di- 
rectors of  the  company,  plaintiffs 
delivered  coal  to  divers  persons, 
and  the  alleged  indebtedness  of 
the  company  was  for  a  balance  due 
upon  the  coal  so  delivered.  It  did 
not  appear  that  the  coal  was  de- 
livered to  stockholders  or  upon 
any  contracts  made  by  the  com- 
pany, or  that  the  transactions 
were  known  to  any  of  its  directors 
or  appeared  upon  any  of  its  books. 
It  did  appear  that  they  were  not 
authorized  by  resolution  of  the 
board  of  directors  and  that  they 
were  anknown  to  a  majority  of 
them,  and  there  was  no  competent 
evidence  that  the  corporation  re- 
ceived the  proceeds  of  the  coal. 
Held,  that'  plaintiffs  failed  to 
establish  a  debt  against  the  cor- 
poration and  therefore  that  the 
action  was  not  maintainable.  Alex- 
ander V.  CauldwdL  480 

Where  bond  and  mortgage  of 

an  attorney  of  one  of  the  parties  in  a 
pjrtUion  ifuit  teas  deposited  in  good 
faith  by  the  referee  appointed  to  sell 
as  part  of  a  fund  directed  to  be  de- 
posited with  and  invested  by  the  county 
treasurer  in  trust,  and  the  cestuis  que 
trusts  wUh  full  knowledge  have  for 
years  received  Hie  income.  Held  thai 
they  could  not  repudiate  the  investment 
and  impose  it  upon  the  referee. 

See  Wiggins  v.  HovMrd.  {Mem.)  613 


UNDERTAKING. 

1.  Upon  an  appeal  from  a  judgment 
against  defendant  W.,  in  an  action 
for  the  recovery  of  possession  of 
real  pro]>erty,  he  gave  an  under- 
taking to  stav  proceedings,  in  the 
form  prescribed  by  the  Code  of 
Procedure  (g  388),  containing  among 
other  things  this  provision,  that 
"during  the  possession  of  such 
property  by  the  appellant  he  will 
not  commit  or  suffer  to  be  commit- 
ted any  waste  thereon."  The  judg- 
ment appealed  from  was  affirmed 
by  the  General  IJpnu.  W.  ap- 
pealed to  this  court,  giving  the 
requisite  undertaking  with    new 


sureties.  While  this  appeal  was 
pending  W.,  who  remained  in  pos- 
session, committed  waste.  In  an 
action  on  the  undertaking  given  on 
appeal  to  the  General  Term,  lieldy 
that  the  surety  was  liable  for  the 
waste  so  committed ;  that  his  lia- 
bility was  not  limited  to  waste 
committed  pending  the  appeal  to 
the  Supreme  Court.  Church  v. 
Simmons,  261 

2.  It  seems  that  if  after  judgment  of 
affirmance  the  defendant  had  con- 
tinued in  possession  by  permission 
of  the  plaintiff  under  an  agreement 
constituting  the  relation  of  land- 
lord  and  tenant,  the  obligation  of 
the  surety  would  not  extend  to 
subsequent  acts  of  the  tenant.    Id, 

3.  It  seems  also  that  after  such  judg- 
ment the  surety  would  have  been 
entitled  to  call  upon  the  plaintiff 
to  execute  the  judgment  and  re- 
lieve him  from  liability;  and  un- 
reasonable delay  in  proceeding 
after  such  notice  would  discharge 
the  sureties  from  liability  as  to 
subsequent  acts.  Id, 

4.  It  seems  also  that  the  sureties  in  the 
first  undertaking  would  be  entitled 
to  resort  for  their  indemnity  to  the 
undertaking  on  the  second  appeal. 

Id, 

USAGE. 

A  custom  or  usage  in  a  business 
will  not  bind  the  parties  to  a  con- 
tract unless  it  appearst  hey  had 
knowledge  of  its  existence,  or  that 
it  is  so  general  that  they  must  be 

.  presumed  to  have  contracted  with 
reference  to  it.  Harris  v.  Turn* 
bridge.  92 

VENDOR  AND  PURCHASER. 

1.  A  vendee,  entitled  to  rescind  a  sale 
for  fraud,  must  act  promptly  on 
discovery  of  the  fraud,  and  restore 
or  offer  to  restore  the  property. 
By  dealing  with  it  as  owner  after 
such  discovery  he  deprives  himself 
of  this  remedy.     Schiffer  v.  Dieiz. 

300 

2.  Where  fraud  upon  the  part  of  the 
vendor  is  claimed  on  the  sale  of 
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real  estate,  a  continaance  in  poa- 
sesslon  by  the  vendee  after  diBcov- 
erj  of  the  fraud  is  evidence  of  an 
intent  to  abide  by  the  contract.  Id. 

8.  Defendant,  in  execution  of  a  con- 
tract to  convey  certain  premises  to 
plaintiff  by  deed,  with  warranty 
free  and  clear  from  all  incumbran- 
ces,  executed  a  conveyance  May 
10,  1872.  At  the  time  of  the  exe- 
cution  of  the  contract  and  of  the 
delivery  of  the  deed,  defendant 
was  married  but  his  marriage  was 
kept  secret;  defendant  then  sup- 
posed it  to  be  invalid.  Plaintiff 
Lad  no  knowledge  of  it  until  the 
fall  of  1873,  and  defendant  knew 
that  plaintiff  believed  him  to  be 
unmarried.  In  an  action  to  re- 
scind the  sale  and  conveyance, 
held,  that  defendant's  belief  in  the 
invalidity  of  the  marria^  did  not 
justify  his  omission  to  disclose  the 
fact  to  plaintiff,  as  if  void,  or  if  it 
could  be  annulled,  the  fact  of  the 
formal  marriage  would  be  a  cloud 
on  title;  that,  therefore,  a  finding 
of  fraud  was  j  ustified,  and  on  the 
discovery  thereof  plaintiff  was  en- 
titled to  demand  a  rescission.    Id. 

4.  Plaintiff  retained  possession  up  to 
the  time  of  the  trial  in  September, 
1877,  and  leased  the  premises,  re- 
ceiving the  rents.  At  the  time 
plaintiff  discovered  the  defect  in 
his  title,  he  was  advised  that  a  suit 
brought  by  defendant  for  a  divorce 
was  pending.  Plaintiff  thereafter 
paid  interest  on  mortgages  fi:iven 
by  him  on  the  sale  on  defendant's 
assurance  that  the  title  would  be 
fixed  before  the  next  interest  be- 
came due.  He  also  conveyed  un- 
divided interests  in  the  premises 
to  parties  who  had  become  jointly 
interested  in  the  purchase.  In 
the  divorce  suit  botn  parties  were 
found  guilty  of  adultery  and  the 
complaint  was  dismissed.  In  De- 
cember, 1874,  for  the  purpose  of 
testing  the  right  of  defendant's 
wife  to  claim  dower,  the  plaintiff 
contracted  to  sell  a  portion  of  the 
premises ;  the  contractor  refused  to 
take  title  on  the  ground  of  the  out- 
standing dower  right;  upon  an 
agreed  case  the  queHtion  was  pre- 
sented and  submitted  to  the  court, 
and  it  was  finally  determined  that 


the  judgment  in  the  divorce  suit 
did  not  bar  the  dower  right.  (04 
N.  Y.  47.)  In  April,  1876,  the  in- 
terests  so  conveyed  by  plaintiff 
were  reconveyed  to  him,  and  he 
thereupon  tendered  to  defendant 
a  reconveyance  demanding  a  re- 
turn of  the  purchase-mouey;  de- 
fendant in  reply  promised  to  per- 
fect the  title.  Immediately  there- 
upon plaintiff  commenced  this  ac- 
tion. Defendant  thereafter  pro- 
cured and  tendered  a  deed  exe- 
cuted by  his  wife  releasing  her 
dower  in  the  premises.  £eldy 
that  assuming  that  in  conse- 
quence of  defendant's  promises  to 
perfect  the  title,  the  right  to  re- 
scind was  held  in  abeyance,  not- 
withstanding plaintiff's  acts  as 
owner,  plaintiff  was  bound,  be- 
fore bringing  suit,  to  fix  a  reason- 
able time  for  perfecting  the  title 
giving  defendant  notice;  and  as  it 
appeared  that  there  had  been  no 
change  in  the  value  of  the  prop- 
erty after  the  commencement  of 
the  action,  the  tender  of  title  was 
in  equity  a  good  answer  to  the 
claim  for- rescission.  Id, 


VENUE. 

1.  As  an  action  under  the  manufac- 
turing act  (§  15,  chap.  40,  Laws  of 
1848),  against  an  officer  of  a  cor- 
poration organized  under  it,  to  re- 
cover a  debt  of  the  corporation,  on 
the  ground  that  such  officer  has 
signed  a  false  report,  is  a  penal  ac- 
tion, it  is  local  (Code  of  C^vil  Pro- 
ceed are,  §  983)  and  must  be  tried 
in  the  county  where  the  cause  of 
action  or  some  part  thereof  arose. 
Veeder  v.  Baker,  156 

2.  As  the  cause  of  action  is  solely 
the  false  report,  it  arises  in  the 
county  where  sai  dreport  was 
made  and  filed,  and  the  venue 
should  be  ^laid  in  that  county, 
although  the  debt  against  the  com- 
pany may  harve  originated  in  an- 
other. Id. 


WAIVER. 

Where,  in  the  complaint  mnd  upon 
the  trial  of  an  action  to  recover 
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possession  of  personal  property, 
the  plaintiff  claims  as  sole  owner, 
be  must  stand  or  fall  upon  that 
claim,  and  cannot,  if  his  alleged 
title  turns  out  to  be  invalid  as 
against  the  true  owner,  fall  back 
upon  an  alleged  lien.  The  claim 
of  title  is  a  waiver  of  any  lien  ; 
and.  In  any  event,  before  the  lien 
can  be  restored,  the  false  claim  of 
title  must  be  abandoned,  the  title 
of  the  true  owner  conceded  and 
the  claim  reduced  to  one  of  lien. 
Hudson  v.  Swan,  553 

WTiat  is  not  waiver  of  breach 

of  warranty    in   ins^irance    policy. 
See  Devens  v.  M,  db  T,  Im,  Co.  108 


WASTE. 

Upon  an  appeal  from  a  judgment 
against  defendant  W.,  in  an  action 
for  the  recovery  of  possession  of 
real  property,  he  gave  an  under- 
taking to  stay  proceedings,  in  the 
form  prescribed  by  the  Code  of 
Procedure  (g  838),  containing 
among  other  things  this  provision, 
that"  during  the  possession  of  such 
property  by  the  appellant  he  will 
not  commit  or  suffer  to  be  com- 
mitted any  waste  thereon."  The 
judgment  appealed  from  was 
affirmed  by  the  General  Term;  W. 
appealed  to  this  court,  giving  the 
requisite  undertaking  with  new 
sureties.  While  this  appeal  was 
pending  W,,  who  remained  in  pos- 
session, committed  waste.  In  an 
action  on  the  undertaking  j^ven 
on  appeal  to  the  General  Term. 
Tield^  that  the  surety  was  liable  for 
the  wa'ste  so  committed ;  that  his 
liability  was  not  limited  to  waste 
committed  pending  the  appeal  to 
the  Supreme  Court.  Church  v. 
Simmons.  261 


WATER-COURSES. 

1.  The  bed  and  banks  of  a  fresh 
water  river,  where  the  tide  does 
not  ebb  and  flow,  are  the  property 
of  the  riparian  proprietors,  the 
public  having  an  casement  only 
for  parage  as  on  a  public  highway; 
and  such  proprietors  may  use  the 
land  or  water  of  the  river  in  any 


way  not  inconsistent  with  this 
easement.  Chenango  Bridge  Go.  v. 
Paige.  178 

2.  The  legislature,  except  under  the 
power  of  eminent  domain,  can  in- 
terfere with  such  a  river  only  for 
the  purpose  of  regulating,  preserv- 
ing and  protecting  the  public  ease- 
ment. Id. 

3.  Any  person  owning  land  on  both 
sides  of  the  river  may,  without 
legislative  authority,  and  even  in 
defiance  of  legislative  prohibition, 
maintain  a  ferry  or  bridge  for  his 
own  use,  providing  he  does  not  in- 
terfere with  the  public  easement. 

Id. 

4.  Such  owner,  however,  cannot,  with 
out  legislative  authority,  maintain 
a  bridge  or  ferry  for  public  use. 

Id. 

5.  Plaintiff  was  the  owner  of  a 
mill  operated  by  water  power  fur- 
nished by  a  creek.  Defendant, 
who  was  a  riparian  owner  above, 
under  a  claim  of  right,  diverted 
the  waters  of  the  creea,  conveying 
them  by  pipes  to  reservoirs  whence 
its  locomotives  were  supplied  with 
water.  The  j  ury  found,  on  suffi- 
cient evidence,  that  the  water  so 
diverted  from  the  creek  was  suffi- 
cient "  to  perceptibly  reduce  the 
volume  of  water  therein,"  and  to 
**  materially  reduce  or  diminish 
the  grinding  power  of  plaintiff's 
mill,'*  and  that  in  consequence  he 
had  sustained  damage  to  a  substan- 
tial amount.  Ileld,  that  plaintiff 
was  entitled  to  maintain  an  action 
to  recover  the  damages  sustained, 
and  restrain  such  diversion  Oar^ 
wood  V.  iV.  Y.  C.  it  H.  B.  B.  B.  Co. 
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WILLS. 

1.  A  will  executed  in  1G63  by  one 
living  in  the  now  county  of  Al- 
bany, then  a  portion  of  the  new 
New  Netherlands  directed  that  the 
*'  four  first  born  children  "  of  the 
testator  "  shall  divide  out  of  their 
father's  property  the  sum  .of  one 
thousand  guilders,  to  be  paid  by 
them  out  of  the  proceeds  of  a  cvT' 
tain  farm  ♦  *  ♦  before  any  other 
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Aiyision  takes  place/*  Held,  that 
this  did  not  work  an  equitable  oon- 
yersion  of  the  farm  from  real 
estate  into  personalty ;  that  the 
distinction  in  the  English  law  be- 
tween the  descent  of  real  and  the 
distribution  of  personal  estate, 
upon  which  the  doctrine  of  equit- 
able conyersion  was  founded,  did 
not  exist  in  the  law  which  pre- 
vailed in  New  ^Netherlands  at  the 
time  the  will  was  made ;  also,  that 
the  effect  of  the  provision  was 
flimply  to  create  a  charge  upon  the 
land  in  the  hands  of  the  devisees ; 
and  >hat  assuming  that  by  impli- 
cation a  power  and  duty  was  im- 
posed on  the  "  universal  heirs," 
to  sell,  this  power  would  not  de- 
volve upon  an  administrator  with 
the  will  annexed.  Van  Oiessen  v. 
Bridsford,  848 

2  The  will  of  D.  gave  to  his  wife 
certain  lands  for  life  and  directed 

■  that  at  her  death  the  lands  should 
be  sold  by  the  executor,  and  **  the 
proceeds  be  equally  divided  be- 
tween my  daughters  SyHia,  Har- 
riet and  Janetta,  and  the  children 
and  heirs  of  my  sons  Benjamin 
and  Sumner  and  of  my  daughter 
Cynthia,  share  and  share  alike ; 
and  if  either  of  the  heirs  above 

-  mentioned  and .  intended  shall  die 
after  the  date  of  this  will  .and 
before  the  said  sums  are  paid 
them,  the  share  of  the  one  so  dying 
without  issue  shall  be  equally  di- 
vided among  the  other  heirs  above 
named."  The  testator  died  leaving 
his  wife  and  the  six  children 
named  surviving.  Harriet  and 
Janetta  both  died,  leaving  no 
children.  Benjamin  died,  leaving 
a  son  and  grandson,  and  Sumner 
died  leaving  seven  children  sur- 
viving. Afterward  the  widow 
died,  and  thereafter  Cynthia  died, 
without  issue.  In  an  action  to 
obtain  a  construction  of  the  will 
Tield,  that  the  will  intended  a 
conversion  of  the  land  into  money ; 
the  actual  conversion,  however^ 
not  to  take  place  until  the  termi- 
nation of  the  life  estate  ;  and  by 
the  provision  the  land  was  equit- 
ably converted  into  money  from 
the  time  the  sale  was  directed 
to  be  made  ;  that  no  portion  of  the 

,  remainder  vested  at  the  death  of 
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the  testator  but  only  upon  the 
death  of  the  widow  ;  that  Harriet 
and  Janetta  having  died  before 
that  time,  and  Cynmia  thereafter 
without  issue,  it  left  the  proceeds 
to  be  divided  between  Sylvia,  the 
children  of  Sumner,  and  the  child 
and  grandchild  of  Benjamin  ;  such 
children  and  grandchild  taking 
per  gtirpe$,  not  per  capita,  Vincent 
V.  Newhouae,  605 

3.  At  the  time  of  the  execution  of 
the  will  of  F.  he  had  seven  adult 
childrenl  iving,  the  issue  of  a  for- 
mer- marriage,  and  one  infant 
daughter,  the  issue  of  a  second 
marriage.  By  his  will  he  devised 
to  each  of  two  of  his  adult  chil- 
dren certain  real  estate,  with  this 
direction  as  to  each :  "  That  on  a 
final  division  and  settlement "  of 
his  estate,  the  property  so  devised 
'*  be  taken  into  account  as  a  part " 
of  the  share  of  the  devisee  in  the 
testator's  estate,  "and  for  that 
purpose  be  valued  at  $10,000,  but 
without  interest  or  any  charge  for 
the  use  thereof.'*  The  will  then 
declared  that  he  had  advanced  to 
another  adult  child  moneys  equiv- 
alent to  said  devises,  and  directed 
that  the  same  be  charged  to  said 
child  as  an  advance  on  *'  final  set- 
tlement and  division  "  on  account 
of  his  share  without  interest.  The 
executors  were  directed  to  pay  to 
each  of  the  four  other  adult  chil- 
dren $10,000.  as  an  equivalent  for 
the  provision  made  for  the  three, 
'*  the  same  to  be  charged  to  them 
respectively,  but  without  interest, 
on  a  final  settlement  *  *  * 
as  an  advance  on  account  of  their 
respective  shares."  The  executors 
were  directed  to  invest  $25,000 
for  the  benefit  of  his  wife  and 
infant  daughter,  on  the  death  or 
remarriage  of  his  widow  the  in- 
come to  be  payable  to  the  daughter 
during  life,  and  the  principal, 
upon  ner  death,  to  her  issue.  The 
testator  then  declared  that  no  gifts 
he  might  thereafter  make  to  his 
children  should  be  charged  to 
their  account  on  final  settlement, 
unless  he  should  have  uncanceled, 
on  his  decease,  some  written  evi- 
dence thereof  signed  by  them.  The 
executors  were  directed  to  divide 
the  residuary  estate,  "  share  and 
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Bliare  alike/'  amonff  his  children, 
■  exoeptinfif  one,  ana  any  children 
born  to  the  testator  after  the  date 
of  his  will ;  each  of  the  children 
named  who  should  survive  the 
toBtator  to  *'have  the  use  and 
benefit  of  one  of  said  equal  shares 
for  life/'  and  at  his  or  her  decease 
the  principal  to  go  to  his  or  her 
issue,  if  any  ;  if  not,  to  his  or  her 
next  of  kin,  '*  according  to  law." 
After  the  execution  of  the  will, 
and  before  the  testator's  death, 
another  child  was  born,  and  all  of 
said  children  were  living  at  the 
time  of  his  death.  In  an  action  to 
obtain  a  construction  of  the  will, 
held^  that  the  infant  children  were 
entitled  to  share  equally  with  the 
adults  in  the  whole  estate;  and 
that  the  said  specific  devises,  be- 
quests and  advances  should  be 
charged  to  the  beneficiaries  re- 
spectively, and  taken  into  account 
as  part  of  his  or  her  share  on 
division  of  the  residuary  estate. 
WUliama  v.  Freeman,  561 

4.  Also,  Tieldf  that  oral  testimony,  or 
wriiings  of  the  testator  not  at- 
tested as  a  will  showing  a  con- 
trary intent,  being  in  direct  con- 
tradiction of  the  plain  terms  of 
the  will,  were  incompetent  as  evi- 
dence and  ineffectual  to  chan^ 
those  terms.  Id. 

5.  The  declarations  of  a  testator  can- 
not be  resorted  to  to  contradict  or 
explain  the  intentions  expressed  in 
his  will.  IcL 

6.  By  a  codicil  the  testator  reduced 


the  valuation  of  one  of  the  parcels 
of  real  estate  so  devised  to  $8,000, 
and  directed  the  balance  of  $2,000 
to  be  paid  to  the  devisee  to  make 
her  equal  with  the  others.  It  gave 
the  whole  income  of  the  $2*5,000 
to  his  widow,  and  directed*  that 
upon  her  death  or  remarriage  it 
should  revert  to  the  estate,  and 
directed  that  uQon  the  final  di- 
vision the  two  infant  children,  and 
any  other  children  who  might 
thereafter  be  born,  should  be  in- 
cluded and  share  equally  with 
those  named  in  the  residuary 
clause.  Held,  that  the  codicil  did 
not  change  or  affect  the  provision 
of  the  will  as  to  the  distributive 
shares  on  final  division,  or  that 
gi  ving  to  each  child  a  life  estate 
only  in  the  remainder.  Id, 

7.  The  failure  of  recollection  of  the 
subscribing  witnesses  to  a  will,  as 
to  what  occurred  at  the  time  of 
signing,  will  not  defeat  the  probate 
thereof  if  the  attestation  clause 
and  the  surrounding  circumstances 
satisfactorily  establish  its  execu- 
tion.   Rugg  V.  Rugg,  592 

8.  An  executor  of  a  will  is  a  compe- 
tent witness  to  prove  its  due  exe- 
cution, although  not  a  subscribing 
witness.  la. 


WITNESSES. 

An  executor  of  a  will  is  a  competent 
witness  to  prove  its  due  execution, 
although  not  a  subscribing  wit- 
ness.   Uxtgg  V.  Rugg,  692 
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